
PLANNING COMMISSION

KAAINA S. HULL, CLERK OF COMMISSION DONNAAPISA,CHAIR
HELENCOX.VICECHAIR
MELVIN CHIBA, MEMBER
FRANCIS DEGRACIA, MEMBER
GLENDA NOGAMI-STREUFERT, MEMBER
LORI OTSUKA, MEMBER

MEMORANDUM

DATE: October 25, 2021

TO: Planning Commission

FROM: Clerk of the Commission

SUBJECT: 1st Addition to the 10/25/2021 Planning Commission Subdivision Committee
Agenda

H. GENERAL BUISNESS MAHERS

1. Extension Request to Complete Improvements

a. Subdivision Application No. S-99-49

1. Supplement #1 to Extension Report
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SUPPLEMENT #1 TO
EXTENSION REPORT

RE: Subdivision Application No. S-99-49

APPLICANT: Kulana Association of Apartment Owners

ADDITIQNAL F1NDINGS

Attached for the Planning Commission's reference is supplemental information as follows:

1. An Affidavit of Mailing received October 15, 2021 that was submitted from the
Applicant to meet the requirements outlined in the Kulana Restated Subdivision
Agreement for requesting an extension of time to complete the subdivision
improvements. The Affidavit of Mailing includes a list of property owners that notices
were sent and the documents included in such notice that describes the Subdivider's
intent to request an extension of time, and containing the date, time and location of the
meeting at which the Planning Commission will consider the extension request and the
reason for the request.

2. Communication from Kurt Bosshard received October 4, 2021.

fnneth A. Estes
Staff Planner

Subdivision Application Mo. S-99-49
Supplement ffl to Extension Report
10,26.2021 OCT26 202
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KKiyroN Mii.L-H MUKAI MACK

TRANSMITTAL LETTER
21 DCT 15 /1;;:?9

To: Kaua'i Planning Department
4444 Rice Street, Suite A473
Lihu'e, Hawai'i, 96766

Via Hand-delivery

Date: R EAetdber 14, 2021

From: Vera C. Tabe
Paralegal to Laurel Loo

Re: Affidavit of Mailing

Copies

1 (Original)

'-Date^ ' - ...i,1 •:';1^.^::-.;::^::-- ^?^.^?De^jpti]Oi(i.i;y.^^-^^

10/12/21 Affidavit of Mailing for Association of Apartment Owners of Kulana
for hearing scheduled for October 26,2021

TRANSMITTED FOR:

Your Information
Your Signature and Return
Your Signature and Forwarding as Noted Below
Per Our Conversation

@ Your Further Necessary Action
o Your Approval
a Your Review
a Per Your Request
a SEE REMARKS BELOW

IF YOU HAVE ANY QUESTIONS, PLEASE 00 NOT HESITATE TO CALL.

REMARKS:

ilqnolulu Offics: P.0 Qo:< 2!?00 • l-ionot!;fu. Ms'.Y.'i'i 9;^03-28n0
;r0tii P'az/), 4tii F;cor • o0u A'a i\icana Sou!&v.:ir(.i • i-onor.i;u, rt''r-,';?ii 'j.^'".;3

Tslephona (303) 529.7300 • r'a.c |303) 52'1.8293

'(--iuai Offic'i: 4:357 °ice StrgGt. Suite '02 • L^hus, Ha'.'/aii 96736
r.ilspho.is |308] 632-'i257 • Fa:<: (303] 324.3233



KELLER WILLIAMS REALTY

WAYNE RICHARDSON, III
2970 HALEKO ROAD, SUITE 205
LIHUE, Hl 96766

Managing Agent for Applicant
Michael Kaplan

BEFORE THE PLANNING COMMISSION

OF THE COUNTi' OF KAUA-1

In The Matter Of The Application

Of

Association ofApartment Owners of
Kulana,

APPLICATION N0:
Subdivision Number S-99-49

AFFIDAVIT OF MAILING;
EXHIBITS"A"-"C"

AFFIDAVJT OF MAILING

STATEOFHAWAI'I )
) SS.

COUNTY OF KAUA'I )

Wayne Richardson, III, being first duly sworn on oath, deposes and says as

follows:

1. That he is the managing agent for the Association of Apartment Owners of

Kulana in the above-reference matter;

2. That he caused a list to be made of all the apartment owners of Kulana.

3. That the list of those apartment owners is attached hereto as Exhibit "A";



4. That on pctober 5, 2021, lie caused a notice infonniny owiiery in tiie

subdivision of the date of the Planning Commission would hear a request

for a subdivision extension: the notice is attached hereto as Exhibit "B"

and was mailed at least 85% ofthose parties listed in Exhibit "A".

5. That the mailings were done by certified mail to all persons listed in Exhibit

"A";

6. That Exhibit "C", attached hereto, evidences the certified mailings of the

notice; and

7. That this Affidavit is submitted to meet the public hearing notice

requirements underthe Kaua'i County Code.

FURTHER, Affiant says not.

vaufUL^
Wayn^Richardsbn, III

Subscribe and sworn to before me

this t^ day of OC-tll?Cr 2021

Notary Public State ofHawai'i
My commission expires: FebtUQ'^ ^, °W^4

.>""'""'/,''',^m^''',
^' \.'

NOTARY
PUBLIC

Comm. No.
20-34'-•^^

''lnill''

<$^



STATEOFHAWAI'I

COUNPi'OFKAUA'l

On ^WV 19-, ^3-1

) SS.

, before me, Lifli 1\^
personally appeared MQ^nC Rchflr^on, A
personally known to me (or provide to me on the basis of satisfactory evidence) to be
the person whose name is subscribed to the within instrument and acknowtedged to me
that he executed the same in his authorized capacity, and that by his signature on the
instrument the person, or the entity upon behalfofwhich the person acted, executed the
instrument.

WITNESS myhand and official seal.

Signatur^

My Commission Expires: WpfW^ ^.,
'W^

^»''^>«^'///^
^?- ^-••"•••-..^ \.<" / ••• ••

./ NOTARY
PUBLIC
<»••-»

Comm, No.w^'''liiiii"''

This area for Official Notarial Seal

Doc Date:

Notary Name:

Doc. Description:

NOTARY PUBLIC CERT1FICATION

Oc-h^ \^v>^
Li&o ^Ki^

f^Mw^ of M^i'li

Notary Signature:

Date: ^WW 19, W-y^

# Pages: 13.
Judicial Circuit: W^

.l'*"""'/,

^'''^Ml^''^

NOTARY
PUBLIC

Com.m. No.
20-34''.

l?,''..
'"'•"'

..-'.^ .<
'^^^

/,'lllllll'



Loihi Organic Farm LLC
P.0.Box223459

FrfnceviEie, Hl 96722

Kapahi Farm Lots LLC

3144EluaStreet

Lihue, Hl 96766

Amy L. Sherrer Revocable Trust

30 Loloa Street

Kapaa, Hl96746

Larry K. Sherrer Revocable Trust

30 Loloa Street

Kapaa, Hl96746

DanielJ. Diamond

P.0. Box 1627

Kapaa, Hl96746

Jami MCknight & Thomas McKnight

1470 Kitsap Lake Road NW

Bremerton,WA 98312

Jay Manzano & Alejandro Pascual

1532 Kamole Street

Honolulu, Hl 96821-1424

Alex Herrera & Lisa Herrera

2972 Aceca Drive

Los Alamitos, CA 90720

Lawrence Halsey & Rose Halsey

2SO Halsey Lane

Water Mill, NY 11976

Harco Properties LLC

4207 E. Palo Verde Drive

Phoenix, AZ 85018

JamesVon Gremp

16016 Mariner Drive

Huntington Beach, CA 92649

John Free & James Howey

2642 Foothill Drive

Vista, CA 92084

Neil O'Nelll, III & Eileen Marie Agurcia

4274 UpperPack River Road

Sandpoint, ID 83864

Oanh Huynh

P.0. Box 5634

Irvine, CA 92616

Sakda Thaksin & Machiko Yamaguchi

P.0. Box 1983

Kapaa, Hl96746

Brad Rockwell & Hai Nguyen

P.0. Box 1851

Koloa, Hl 96756

Kulana 5C LLC

C/OJeannette Meier

34522 N Scottsdale Road Suite 120

PMB 626

Scottsdale, Ki 85266

Harco Properties LLC

4207 E, Palo Verde Drive

Phoenix, AZ 85018

KK4X LLC

1000 BIshop Street Suite 1200

Honolulu, Hl 96813

Kulana 5D LLC

C/0 Jeannette Meler

34522 N Scottsdale Road Suite 120

PMB626

Scottsdale, AZ 85266

Shelly Evans

37 Wlldwood Court

Watsonville, CA 35076

Karen Hansen Thompson Revocable

Trust 2010

544 Paseo Companeros

Chico, CA 95928

James King Ss Tomasz Wnekiewicz

90 Candelero Drive Apt 45

Tomasz Humacao, PR 00791

Douglas Nash

2150 Talman Mews Court

WinterPark.FL 32792

Look Vacations LLC

4646 Wailapa Road

Kilauea, Hl 967S4

RandalU.Keller

P.0. Box 297

Kilauea, Hl 967S4

Scott Tlraschi & Marie Tiraschl

16180 HotawCourt

Sonora, CA 95370

Don Nicolson Sr.

P.0. Box 393

Kapaa, Hl96746

Commercial Plumbing Properties LLC

1812 Colburn Street

Honolulu, Hl 96819

ExhibitA

Joseph Clark

P.0. Box 511

Waimea, Hl 96796



Howard Greene & Lisa Greene

5251 KaapunlRoad

Kapaa, Hl96746

The Suzanne Jo Bernard Revocable

Living Trust

6781 Kawaihau Road

Kapaa, Hl 96746

Joseph Enrique, II & IVIary J. Enrique

P.0. Box508

Anahola, Hl 96703

Janme Wilson

1831 Poipu Road Suiteff913

Koloa,HI 96756

JKC Properties LLC

245 Cascade Falls Drive

Folsom, CA 95630

LindseyW. Bosshard, Co-Trustee

3144 Elua Street

Lihue, Hl 96766

Jeffrey W. Fisher

P.0. Box 1326

Lihue, Hl 96766

Darrel Jarmusch & Sheryl Sarkoff

P.0. Box 543

Elfrlda, AZ 85610-0543

David Livingston Jr

Jennifer Livingston

P.0.80x7621

Olympia, WA 98507-7621

Kulana 15B LLC

C/0 Jeannette Meler

34522 N Scottsdale Road Suite 120

PMB626

Scottsdale, AZ 85266

Melvin A. MaraneyJr

18535 Santa Ynez Street

FountainValley,CA 92708

Kulana 12E LLC
C/0 Jeannette Meier

34522 N Scottsdale Rd., Suite 120 PMB
626

Scottsdale, A2 85266

Vincent Howard & Anna Howard

P.0. Box 452165

Los Angeles, CA 90045

Kenneth Sakihama & Janice Sakihama

98-853 Ka'ahele Street

Aiea, Hl 96701

Edward McVeagh

16927 Robert Drive

Anchorage, AK 99516

Kulana 1GD LLC

Amanda Brown

1465 Pine Bluff Drive

Allen, TX 75002

Boyer Kawaihau Partners LLC

P.0. Box 1590

Kapaa, Hl 96746

Douglas BriggsJr &Joanne Briggs

1911 Marion Avenue

Novato, CA 94945

Steve Nafshun & Esther Eun

410 Papaloa Road Unlt 334

Kapaa, Hl36746

Paul Wright

16737 N. Carleton Avenue

Nampa, ID 83687

ThomasJ. Brooks&JenniferS. Brooks

2770 East Pinehave Drive Box 24

IslandPark.lD 83429-5150

Kenyon Kapp Wilma Kapp

4821 Nonou Road

Kapaa, Hl 96746

Brad Rockwell & Quyen Rockwell

P.0. Box 1851

Koloa, Hl 96756

Christopher Thomas & Tiffiny Thomas
5331 Luana Street

Kapaa, Hl96746

William J. Courtemanche

Judith A. Courfemanche

696 Diamond Drive

ChulaVista,CA 91911

Robert A. Bartolo Sr.,

5060 Nonou Road

Kapaa, Hl 96746

Donovan Starks &JenniferStarks

802 E. 750 N.
Pleasant Grove, UT 84062

Robert FIscher & Susan Fischer

5061 Decatur Drive

La Palma, CA 90623

Mark Sulllvan & Julia Sullivan

1271 MissouriStreet

San Diego,CA 92109

Chris Mann & Kriss Mann

245 Cascade Falls Drive

Folsom, CA 95630



Jamie Mantegna

4178 Awela Place

Lihue, Hl 96766

Ryan Paik & Stephanie Paik

4770AWaIlapa Road SC

Kilauea, Hl 96754

PenscoTrust LLC

Jamie Mantegna

4178 Awe!a Place

Lihue, Hl96766

Thomas Leslie May

P.0, Box 223355

Princeville, Hl 96722



Octolipr S. 20^1

Kulana Owner & adcfress

Dear

The Re-Stated Subdivision Agreement ("Agreement") for the Kulana Subdivision, dated

November 26, 2018, provided for a Completion Date ofSeptember 13, 2021 to complete the

Subdivision Improvements. As has been reported during regular meetings and periodic written

updates to owners, the majority ofSubdivision Improvements have been completed but some

punchlist items, final inspections, and as-built drawings remain in progress. Because it was

unlikely that we would complete by September 13, 2021 date, we requested an extension in

August 2021. The letter request to the Planning Commission dated August 13, 2021, which

provides a detailed update on completion status is attached.

The Agreement also requires that, if an extension to the Completion Date is requested,

written notice shall be provided to all owners, by certified mail or hand delivery, of the intent to

request an extension along with the date, time, and location of the meeting at which the

Planning Commission will consider such request. In accordance with that requirement, you are

hereby notified that the Planning Commission will consider an extension of the Completion

Date for the Kulana Subdivision at its meeting on October 26, 2021 at 8:30am via a virtual

meeting. The Planning Commission meeting will be live-streamed via the county's website at

www.kauai.gov/Webcast-Meetinss. If you would like to provide oral testimony, please provide
a request to the Planning Department at least 24 hours prior to the meeting to

Dlanninsdepartment@kauai.gov or by calling (808) 241-4050.

Sincerely,

Brad W. Rockwell

President

AOAOKulana

Exhibit^.
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Kristen Romuar-Cabico

From:
Sent
To:
Subject
Attachments:

KurtBosshard <kbossiaialoha.net>

Monday, October4, 2021 10:45 AM
Planning Department
Planning Commission Meeting, 10/26/21; Subdivision Application No. S-99-49
Kulana -10-4-21 letter to Planning Dept & Commission + attachments.pdf

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even Efthe sender is known
to you unless rt is something you were expecting.

Please see attached letter dated 10/4/21, with enclosures.

Kurt Bosshard, Esq.
3144EluaStreet
Llhue, Hawaii 96766
Phone: 808-245-5302
Fax: 808-245-8929

Confidendality Notice: The contents ofthis e-inail message aad any attachments are inteaded solely for the addressee^ and contaia confldeatlal and/or legally
privileged mformatioo. Ifyou are not the Int&aded redpient ofthis message or ifthis message has beea addressed to you in error, please Immediately aiert the senderby
reply e-mail aad then delete this message and aay attachments. Ifyou are aot &.e inteaded redplent; you are notified that any use, disseminatioa, distribudon, copying,
or storage of this message or any attachments 1s stricdy prohibited. To do so could viotate State and Federal pnvacy laws. Thank you for your cooperatiorL



KURT R. BOSSHARD
AITOBHEY A3' IAW
3144 BLUA STBEBT

IiIHOS, HftW?U:I 967S6
•KGLBPHONE; 609-245-5302

SKX: 808-248-8929
BMftZL: kboss@aLl_oha.,net

October 4, 2021

Planning Department and Planning Commission
4444 Rice Street, Suite 473
Lihue, HI 96766

via email only (planningdepartmentfikauai,gov)

RE: Planning Comraission Meeting
October 26, 2021
Extension Request to Complete Improvements
Subdivision Application No. S-99-49

Aloha:

I am the Managing Member of Kapahi Farm Lots LLC. Kapahl
Farm Lots LLC owns several CPK Units in the Kulana Subdivision.
While I support the Association's request for an extension of
time to complete improvements, I want to bring to your attention
the issue of the Kulana Condominium Association's lack of
commitment to the agricultural usage of this large,
agriculturally zoned land.

Presently, the Kulana CCR's and Deaign Review Guidelines are
based on a "gated residential community" template. These CCR's
and Design Review Guidelines clearlv violate HRS §165, HRS §205'
4.6, and HRS §205-2(d)(15) of our State law and are contrary to
the conditions upon which the County approvsd this subdivision.
I attach here copies of HRS §165, HRS §205-4.6, and HRS §205-
2 (d)(15) which are referred to collectively as the "right to
farm" law.

For the past several years I have attempted to work with the
Association to rewrite these documents consistent with the intent
of the right to farm law and this County's pronouncements as to
its support of agriculture. Thus far, the Association has not
taken steps necessary to rectify the situation. Should these
documents not be so modified, then I will oppose the final



Planning Department and Planning
October 4, 2021
Page 2

;oiuinission

approval of this subdivisian when it next comes up for hearing
before the Planning Coironission. As of now, I am asking the
Planning Coromission and Planning Department's assistance in
encouraging the Association to take the right to farm law
seriously. Your input should be consistent with that deicanded by
the communj.ty which is tired of losing good farm land to
gentlemen farmers' agricultural resorts. I trust that the
Assoclation will take your concerns more seriously than my own.

Thanlc you for your consideration of the foregoi.ng.

Sincerely

\^^1

Kurt Bosshard

KB:rsnh



CHAETER 165
HAWAII RIGBI TO FABM ACT

Sectlon
165-1 Findings and purpose
165-2 Definitions
165-3 Declaration of public purpose
165-4 Right to farm
165-5 Frivolous lawsuita
165-6 Liberal construction

§165-1 Findlngs and purpose. The legislature finds that when
nonagricultural land uses extend into agricultural areas/ farming
operations often become the subject of nuisance lawsuits that may
result in the premature removal of lands from agricultural use and
may discourage future investments in agriculture. The legislature
also finds that under the Hawaii State Planning Act, it is a
declared policy of this State to "foster attitudes and activities
conducive to mainfcaining agriculture as a major sector of Hawaii.'s
economy." Accordingly, it is the purpose of tbis chapter to reduce
the loss to the State of its agrlcultural resources by limiting
the circumstances under which farming opera.tions niay be deemed to
be a nuisance. [L 1982, c 256, pt of §1; am L 1986, c 242, §1]

§165-2 Definitions. As used in tbis chapter, unless the context
otherwise requires:

"Farming operation" means a commercial agricultural,
silvicultural/ or aquacultural facility or pursuit conducted/ in
whole or in part, including the care and production of livestock
and livesfcock producfcs/ poultry and poultry products^ apiary
products/ and plant and animal production for nonfood uses; the

planting/ cultivafcing/ harvesting/ and processing of crops; and
the fanning or ranching of any plant or animal species in a
controlled salt^ brackish^ or freshwater environment. "Fa-rmi-ng

operation" includes bufc shall not be limited to:
(1) Agriculfcural-based commercial operations as described in

section [205-2(d) (15)];
(2) Noises, odoxs^ dust^ and fumes emanafcing from a

commercial agricultural or an aquacultural facility or
pursuifc;

(3) Operation of machinery and irrigafcion pumps;
(4) Ground and aerial seeding and spraying;
(5) The application of chemical fertilizers/ conditioners,

insecticides^ pesticides, and herbicides; and
(6) The employcnenfc and use of labor.

A farming operation thafc conducts processing operations or salt/
brackish/ or freshwater aquaculture operations on land that is
zoned for industrial/ commercial/ or other nonagriculturaL use



shall not, by reason of that zoning, £all beyond t-he scope of this
definition; provided thafc those processing operafcions form an
integral part of operatlons that otherwise meet the reqairements
of this definition.

"Nuisance" means any interference with reasonable use and
enjoyment of land^ including but not limited to smoke, odors, dust/
noise, or vibratlon; provided that nothing in this chapter shall
in any way restrict or impede the authority of the State to protect
the publlc health, safety, and welfare. "Nuisar-ce" as used in
this chapter, includes all claims that meet the requirements of
this definition regardless of whether a complainant designates
such clains 33 brcught in nui-sance^ negligence/ trespass, or any
ofcher area of law or equity; provided fchat nuisance as used in
this chapter does not include an alleged nuisance that involves
water pollution or flooding. [L 1982, c 256, pt of §1; am L 1936,
c 242, §2; am L 1993, c 162, §2; am L 2001, c 26, §1; am L 2012,
c 113, §1]

[§165-3] Declaration of public purpose. The preservation and

promotion of farming is declared to be in the public purpose and
deserving of public support. (L 1982, c 256, pt of §1]

§165-4 Right to farm. No court/ official, pubiic servant/ or

public employee shall declare any farming operation a nuisance for
any reason if the farming operation has been conducted in a manner
consistent with generally accepted agricultural and management
practices. There shall be a rebuttable presumption that a farming
operation does not constitute a nuisance. [L 1982, c 256, pt of
§1; am L 1986, c 242, §3; am L 2001, c 26, §2]

Revision Note

Subsection designation deleted pursuant to S23G-15.

[§165-5] Frivolous lawsuits. Any nuisance action, found to be
friyolous by the court, in whicli a farming operation is alleged to
be a nuisance as defined in section 165-2, shall be governed by
section 607-14.5. [L 1993, c 162, pt of §1]

Cross Raferenaes

Vexatious litigants, see chapter 634J.
[§165-6] Liberal construction. This chapter is reinedial in
nature and shall be liberally construed to effectuate its purposes .
[L 1993, c 162, pt of §1]
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§205-4.6 Private resfcrictxoiis on agricultural usea and activities; not
allowad. (a) Agricultural uses and acfcivlties as definsd ln sections 205-2(d]
205-4.5 (a) on lands classified as agricultural shall not be restricted by any
privabe agreement confcajined in any:

and

(1) Deed, agreement ofsale, or other conveyance oflaad recorded iD the burcau ofcouveyances after July 8,2003,that
subject such agricultorai laads to any sei-vibjde, including but not llBaited to coveaants, eagements. or eq.uitabie and reciprocal
aegative servitudc,^ and

(2) Condomuuum declaration, majp, bylaws, and other documents cxecuted and submitted ui accordauce with dhapter 514B
or any prBdeccssor fcsrcto.

Any auch private restriction liffliting or prohibiting agrlcultural use or actlvity
ahall be voldable^ subject fco special restrictions enacted by fche county ordinanca
pursuant to section 46-4; except that restricfcioos taken to protect environmental or
Gulfcural resources/ agricultura.1 leaaes, utilifcy easeraents, and access easeinents
shall not be subject to this sect.i.on.

(b) Foc purposes of fchis section/ "agricuJ.tural leases" means leases where the
leased land is primarily utilized for purposes set forth in section 205-4.5(a]. [L
Sp 2003, c 5, S2; am 1 2004, c 170, Sl; an 1 2014, c 49, S2; am 1 2011, c 181, S7]

Iiaw Joumals and Reviews

"Urban Type Residential CoinmunitJLes in the Guise of Ag-rj.cultural Subdivisions:"
Addressing an Imperiuissible Ose of Hawa-i.'i's Agricultural District. 25 OH L. Rev.
199 (2002).

www,c3pitol.haw3ii.90V/hrscurrent/VotC4_Ch0201-0257/HRS0205/HRSj]205-0004_G006.htm 1/2
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§205-2 DJLstri-cting and classifJLcation of lands. (a)
There shall be four major land use districts in which all lands
in the State shall be placed; urban, rural, agricultural, and
conservation. The land use commission shall group contigzsous
land areas suitable for inclusion in one of these four major
districts. The commission shall set standards for determining
the boundaries of each districfc, provided that;

(1) In the establishment ofboundaries ofurban districts those lands that are now in urban
use acd a sufficient reservs area for foreseeable m'ban gi-owth shall be included;

(2) In the establishment ofboundaries for rural districts, areas ofland composed primarily
ofsmall fanns mbfed witb veiy low density residential lots, whicb may be showa by a
minimumdensityofnotmorethanonehouseperone-halfacreandamimmum lotsizeofnot
less than one-halfacre shall be mcluded, except as herein provided;

(3) In the establishraent of the boundaries ofagricultm'al districts the greatest possible
protection shall be given to those lands with a high capacity for intensive cultivation; and

(4) In the establishment ofthe boundaries ofconservation dishicts, the "forest and water
reserve zoues" pro\'ided in Act 234, secdon 2, Session Laws ofHawaii 1957, are renamed
"coaseivation distilcts" and, effective as ofJuly 11,1961, fhe boundaries ofthe forest and
water reserve zones theretofore established pureuant to Act 234, section 2, Session Laws of
Hawaii 1957, shall constitute the boundaries ofthe consei-vation districts; provided fhat
thereafter the power to determine tiie boundaries ofthe coiisei-vation districts shall be ia the
commission.

In establishing the boundaries of the districts in each county,
the cormriis5ion shall give consideration to the master plan or
general plan of fche counfcy.

(b) Urban disfcricts shall include activities or uses as
provided by ordinances or regulations of the county within
which the urban district is situated.

In addition/ urban districfcs shall include geothermal
resources exploration and geofchermal resources development/ as
defined under section 182-1, as permissible uses.

(c) Rural districts shali include activities or uses as
characterized by low denaity reaidentia-L lots of not more than
one dwelling house per one-half acre, except as provided by
county ordinance pursuant to section 46-4(cf, in areas where
"city-like" concentration of people, structures, streets, and
urban level of services are absent/ and where small farms are
intermixed with low density residential lots except that within
a suJDdivisionf as defined in section 484-1, the commission for
good cause may allow one lot of less than one-half acre, but
not less than eighteen thousand fivs hundred square feefc/ or an
equivalent residential density, within a rural subdivision and
permit the construction of one dwelling on such lot; provided

www.capitoi.hawaii.gov/hrscurfent/Vol04_Ch0201-0257/i-tRS0205/HRS_02Q5-C002.htm 1/6
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bhat all ofcher dwellings in fche subdivision shall have a
minimum lot size of one-half acre or 21,780 square feet. Such
petition for variance may be processed under the special permit
procedure. These districts may include contiguous areas which
are not suited to low density residential lots or small farms
by reason of topography, soils, and other related
characteristics. Rural districts shall also include golf
courses, golf driving ranges, and golf-related facilitles.

In addition to the uses listed in this subsection, rural
districts shall include geothermal resources exploration and
geothermal resources development, as defined under section

182-1, and construction and operation of wireless communication
antenna, as defined under section 205-4.5(al(18), as
permissible uses.

(d) Agricult.ural districts shall include:

(1) Activities or uses as characterized by ihe cultfvation ofa'ops, crops for bioenergy,
orchards, forage, and forestry;

(2) Famung acdvities or uses related to animal husbandry md game and fish propagation;

(3) Aquacultiire, wliicb means fhe production ofaquatic plant and animal life witfam ponds
and otherbodies ofwater;

(4) Wind-generated energy production for public, private, and commercial use;

(5) Bioftel production, as described ia section 205-4.5(a)(16), for public, private, and
commercial use;

(6) Solar energy facilities; provided that:

(A) This paragraph shall apply only to land with
soil classified by the land study buceau's
detailed land classificafcion as overall (master)
productivity rating class B, C, D, or E; and

(B) Solar energy facilities placed within land wifch
soil classified as overall productivity rating
class B or C shall not occupy more than ten per
cent of the acreage of the parcel, or twenty
acres of land, whlchever is lesser, unless a
special use permit is granted pursuant to
section 205-6;

(7) Bona fide agricultural services and uses that support the agricultural activities ofthe
fee or leasehold owner ofthe property and accessoiy to any ofthe above activities, regardless
ofwhether conducted on the same premises as the agricultural activities to wbich they are
accessoi-y, including farm dwellings as defined in section 205-4.5(a)(4), employee housing,
farm buildings, inills, storage facilities, processing fzcilities, photovoltaic, biogas, and other

www.capitQ[.hawan.gov/hrscurrenT/Voi04_Ch0201-0257/HRS020S/HRS_0205-0002.htfn 2/6
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small-scale renewable energy systems producing energy solely for use in the agricultural
activities ofthe fee or leasehold owner ofthe propoty, agricultural-energy facilities as defined
in section 205-4.5(a)(17), vehicle and equipment storage areas, and plantation community
subdivisions as defined ia section 205-4.5(a)(I2);

(8) Wind machmes aad wind faims;

(9) Small-scale meteorological, air quality, noise, and otber scientific and environmenlal
data collection and monitoring facilities occupying less thaa ons-halfacre ofland; provided
tliat these facilities shall not be used as or equipped for use as living quarters or dwellings;

(10) Agricultural pai'ks;

(11) Agi'icultural taurism conducted oa a working farm, or a faiming operation as defined
u section 165-2, for the eujoyment, education, or involvement ofvisitors; provided that the
agricultural tourism activity is accessoiy and secondary to the princlpal agricultural use and
does not interfere with sun'ounding faim operations; and provided furtfaer that this pai'agraph
shatl apply only to a county that has adopted ordinances regulating agricultiiral tourism under
section 205-5;

(12) Agticultural tourisiD activities, induding ovemight acconmiodations oftwenty-one
days or less, for any one stay within a couaty; provided tbat this paragraph shall apply only to
a county that includes at least three islands and has adopted ordinances regulating agricultural
tourism activities pTirsuant to section 205-5; provided further that the agricultural toui-ism
activities coexist with a bona fide agricultural activity. For the purposes of this paragrapfa,"bona fide agricultural activity" means a farming operation as defined in section 165-2;

(13) Open area recreational facilities;

(14) Geothennal resources exploration and geothermal resources development, as defined
undersection 182-1;

(15) Agriculhu'al-based commercial operations registered in Hawaii, including:

(A) A roadside stand that is not an enclosed
structure, owned and operated by a producer for
the display and sale of agricultural products
grown in Hawaii and value-added products that
were prod-uced using agricultural products grown
In Hawaii;

(B) Retail acfcivities in an enclosed structure owned
and operated by a producer for the display and
sale of agricultural products groun in Hawaii,
value-added products that were produced using
agricultural products grown in Hawaii/ logo
items related to the producer's agricultural
operations, and other food items;

uA\'w.capitol.hawai;,gov/hrscjrrent/Vol04_Ch020^257/HRSQ203/HRS_0205-0002.htm 3/6
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(C) A retail food establishment ouned and operated
by a producer and permifcted under chapter 11-50/
Hawaii administrative rules, that prepares and
serves food at retaii using products grown in
Hawaii and value-added products that were
produced using agricultural products grown in
Hawaii;

(D) A farmers' market, which is an outdoor market
limited to producers selling agricultural
products grown in Hawaii and value-added
products that were produced using agricultural
products grown in Hawaii; and

(E) A food hub, which is a facility that may contain
a commercial kitchen and provides for the
storage, processing, distribution, and sale of
agricultural products grown in Hawaii and value-
added products that were produced using
agricultural products grown in Hawaii.

The owner ofan agricultural-based commercial operation shall certify, upon request of
aa officer or agent chai'ged wifh enforcement oftfais chapter under section 205-12, thaf the
agricultural products displayed or sold by the operatioa meet the requirements ofthis
paragraph; and

(16) Hydroelectric facilities as described m section 205-4.5(a)(23).

Agricultural districts shall not include golf courses and golf
driving ranges, except as provided in section 205-4.5(d).
Agricultural disfcricts include areas that are not used for/ or
that are not suited to, agricultural and ancillary activities
by reason of topography, soils, and other related
characteristics *

(e) Conservation districts shall include areas necessary
for protecting watersheds and water sources; preserving scenlc
and historic areas; providing park lands, wilderness, and beach
reserves; conserving indigenous or endemic plants/ fishr and
wildlife, including those which are threatened or endangered;
preventing floods and soil erosion; forestry; open space areas
uhose existing openness, natural candition, or present state of
use/, if refcained/ would enhance the present or potential value
of abutting or surrounding communities, or would maintain or
enhance the conservation of natural or scenic resources; areas
of value for recreational pucposes; other related activities;
and other permitted uses not detrimental to a multiple use
conservation concept. Conservation districts shall also
include areas for geothermal resources explorafcion and
geothermal resources development, as defined under section 182-

vAw./.capitol.hawaiLgovArscurrentA/oI04_Ch0201-0257/HRS0205/i-IRS_0205-0002.htm 4/6
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1. [L 1963, c 205, pt of §2; Supp,
1969, c 182, §5; am L 1975, c 193,
c 163, Sl; am L 1980, c 24, §2; am
1987, c 82, §3; am L 1989, c 5, §2;
281, §2; am L 1995, c 69, §8; am L
c 237, S3 and c 250, §1; am L 2007,
§2 and c 145, §2; am L 2011, c 217,
113, §2, c 167, §1, and c 329, §3;
2015, c 228, §2; ara L 2016, c 173,
c 129, §2; am L 2018, c 49, S3]

Note

S98H-2; HRS §205-2; am L
§3; am L 1977, c 140, §1 and
L 1985, c 298, §2; am L
am L 1991, c 191, §1 and c

2005, c 205, §2; am L 2006,
c 159, §2; am L 2008, c 31,
§2; am L 2012, c 97, §6, c

am L 2014, c 55, §2; am L
§2; am L 2017, c 12, §15 and

The 2018 amendment applies to perrait applications filed with
the State or county after December 31, 2018. L 2018, c 49,
§6(2).

Cross References

Districts/ generally/, see chapfcer 4.

Attomey General Opinions

(Jses within agricultural districts. Att. Gen. Op. 62-33, 62-
38 .
Dwellings permissihle under this section are further defined

by regulations established under §205-7. Att. Gen. Op. 75-8.

I«aw Joumals and Beviews

Avoiding the Next Hokuli'a: The Debate over Hawai'i's
Agricultural Subdlvisions. 27 OH L. Rev. 441 (2005).

Case Notes

Cited: 134 H. 187, 339 F.3d 685 (2014).
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MEMORANDUM

DATE: October 25, 2021

TO: Planning Commission

FROM: Clerk of the Commission

SUBJECT: 1st Addition to the 10/25/2021 Planning Commission Subdivision Committee
Agenda

H. GENERALBUISNESSMATTERS

1. Extensipn Request to Complete Improvements

a. Subdivision Application No. S-99-49

1. Supplement ftl to Extension Report
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