COUNCIL MEETING

AUGUST 3, 2016

The Council Meeting of the Council of the County of Kaua‘i was called to order
by Council Chair Mel Rapozo at the Council Chambers, 4396 Rice Street, Suite 201,
Lihu‘e, Kaua‘i, on Wednesday, August 3, 2016 at 8:32 a.m., after which the following
Members answered the call of the roll:

Honorable Mason K. Chock (present at 11:26 a.m.)
Honorable Gary L. Hooser

Honorable Ross Kagawa

Honorable Arryl Kaneshiro

Honorable KipuKai Kuali‘i

Honorable JoAnn A. Yukimura (present at 8:36 a.m.)
Honorable Mel Rapozo

APPROVAL OF AGENDA.

Councilmember Kualii moved for approval of the agenda as circulated,
seconded by Councilmember Kaneshiro.

Council Chair Rapozo: Is there any discussion or public testimony?
There being no objections, the rules were suspended to take public testimony.

There being no one present to provide testimony, the meeting was called back
to order, and proceeded as follows:

Council Chair Rapozo: Just for everyone’s information, we have an
Executive Session that we will take at 1:30 p.m. That is the only time specific item.

The motion to approve the agenda as circulated was then put, and carried by
a vote of 5:0:2 (Councilmembers Chock and Yukimura were excused).

MINUTES of the following meeting of the Council:

July 6, 2016 Council Meeting

Councilmember Kaneshiro moved to approve the Minutes as circulated,
seconded by Councilmember Kualii, and carried by a vote of 5:0:2
(Councilmembers Chock and Yukimura were excused).
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JADE K. FOUNTAIN-TANIGAWA, County Clerk: Council Chair, there are
two (2) Special Order items of the day.

SPECIAL ORDER OF THE DAY:

C 2016-162 Communication (07/08/2016) from the County Attorney,
requesting authorization to expend additional funds up to $30,000.00 for Special
Counsel's continued representation of Bernard P. Carvalho, Jr., in his official capacity
as the Mayor of the County of Kaua‘i, in Kaua‘l Police Commission, et al. vs. Bernard
P. Carvalho, Jr., in his official capacity as the Mayor of the County of Kaua‘i, Civil
No. 12-1-0229 (Fifth Circuit Court); CAAP NOS. CAAP-12-0001123 & 13-0000015
(Hawail Supreme Court, Intermediate Court of Appeals), and related matters:
Councilmember Kagawa moved to receive C 2016-162 for the record, seconded by
Councilmember Kuali‘i.

Council Chair Rapozo: Any discussion?

Councilmember Kagawa: Yes.

Council Chair Rapozo: Councilmember Kagawa.

Councilmember Kagawa: Previous Councils have gone over this matter

and I think at some point, we have to accept the decision and stop appealing and
appealing and appealing, and wasting taxpayer money to make a point on a decision
that has been made. We need to accept it at some point. As a private citizen, if the
Mayor wants to appeal it, I think he is free to use his own money to go and appeal it,
but I do not feel that we can keep wasting money on this issue. It is clear as far as
the research that I have done that it was always the intent of the Charter to follow
the decision of what has been made and that the Mayor cannot fire, hire, or reprimand
the Chief of Police. It has always been the Police Commission that had that right and
that was specific because it relates to public safety. Thank you, Council Chair.

Council Chair Rapozo: Thank you. Is Mauna Kea around? Can
somebody let him know that it is 8:36 a.m. and that it is his item, and he needs to be
here? Anyone else? Councilmember Hooser.

Councilmember Hooser: I have a different viewpoint than the prior
speaker and believe that we do need to settle this and it is an incredibly important
issue. One court came out and said, “The Mayor was responsible for supervising,” and
the second court came out and said, “No, the Police Commission is responsible for
supervising the Chief of Police.” The issue of the management of the Police
Department and all of the different people that are involved in there is a very
complicated one...

(Councilmember Yukimura was noted as present.)

Councilmember Hooser: ...and I think it needs to be reconciled. Until
we run the appeal through, we really will not know the definitive answer. As
Councilmembers, we certainly are not in a position of supervising the Chief of Police
or hiring and firing the Chief of Police, but we do have to deal with the actions of the
Police Department, most of which are done in Executive Session and sometimes
involves writing checks for actions that violate various rules and whatnot. We
are not in the position of supervising the Chief of Police. The Police Commission is a
part-time body and they are not administratively staffed to supervise the Chief of
Police. They meet once a month, they are volunteers, and they are in no position to
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supervise the Chief of Police on a regular basis. Now that the Mayor who is in the
position, now that authority is in question, I think it is incredibly important that this
be sorted out. There have been a number of issues and problems overlapping all three
over the past few years. I think we need to run the appeal out. Sure, it costs money,
it is an investment, but there are many problems with the management and this is
not the management of the Chief of Police, but the management of the Police
Department, in general. That includes all bodies. I am not focusing on the Police
Department or the Chief of Police. I am talking about the Police Commission itself
and the Mayor’s relationship with them. This is very important. There have been
many problems and issues, multiple actions with the Equal Employment Opportunity
Commission (EEOC) and allegations of discrimination and retaliation since I have
been here on the Council. When asked the question, “Who is in charge?” The answer
1s, “It does not seem like anybody is in charged.” We need to get to the bottom of this
and ultimately, I believe we need to look at the Charter and see what charter
amendments need to be made to clarify this, but we need to start with following this
through to the end and supporting an appeal. Thank you.

Council Chair Rapozo: Thank you. Any other discussion before I
suspend the rules? I have a question for Mauna Kea and then we do have someone
who has signed up to speak.

There being no objections, the rules were suspended.

Council Chair Rapozo: Why is C 2016-162 for thirty thousand dollars
($30,000) and C 2016-163 for fifteen thousand dollars ($15,000)?

MAUNA KEA TRASK, County Attorney: Could you repeat that?

Council Chair Rapozo: The request for funding for the
representation of the Mayor is thirty thousand dollars ($30,000) and the Police
Commission’s request is fifteen thousand dollars ($15,000). Why is the Mayor’s
request double of what Police Commission’s request 1s?

Mr. Trask: Thank you. For the record, Mauna Kea Trask,
County Attorney. I called both Special Counsels independently and asked them what
would be their anticipated need assuming the total completion of the case. Therefore,
assuming the Supreme Court accepts the writ, requires briefing, requires response of
briefing, schedules oral argument, and oral argument is had. They both gave me the
respective numbers. Mr. Fuji said thirty thousand dollars ($30,000) and Ms. Chang
said fifteen thousand dollars ($15,000). I did not inform the other of the other request.
It seemed improper to me. I wanted to speak with them individually so they would
not have the numbers or say, “Oh, if they are asking for this much, I will take that
much.” The difference is because the Mayor in this case, as the appellant, would be
in the moving position and so the Mayor’s attorney would have to prepare the writ
and any reply to objections to the writ, opening briefing, if requested, and answer
brief and/or as the Police Commission’s Attorney would be in the responsive position.
Generally, the moving position would have more to do.

Council Chair Rapozo: What is Mr. Fuji’s hourly rate?
Mzr. Trask: Mzr. Fuji’s hourly rate is more.

Council Chair Rapozo: Yes, what i1s that number?
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Mzr. Trask: I will grab my folder. I believe the information
was provided and under the contract, it is three hundred dollars ($300) per hour for
partners, one hundred ninety dollars ($190) for associates, and seventy-five dollars
($75) for paralegal.

Council Chair Rapozo: And Ms. Chang?

Mr. Trask: Ms. Chang is somewhere around two hundred
dollars ($200) per hour, but Mr. Morimoto provided that to you; therefore, I do not
have a copy of that memorandum.

Council Chair Rapozo: Okay.

Mr. Trask: That was the result of independent
procurement processes selection, et cetera.

Council Chair Rapozo: Yes, I understand. One last question and you
may not know the answer to this, but when was the last time did the Mayor utilize
his Chief Executive Officer (CEO) authority and disciplined any County employee?
Which is what the State Judge said. He is the CEO and he can discipline anybody in
the County. Has he ever exercised that authority as a CEO to discipline? If you do
not know, that is fine.

Mr. Trask: In 2001, Mayor Maryanne Kusaka...
Council Chair Rapozo: No, the current Mayor.
Mzr. Trask: I do not know, but in 2001, Mayor Maryanne

Kusaka placed Chief of Police Freitas on administrative leave for one hundred twenty
(120) days. I do not know. It depends because this is a Commission employee, et
cetera, but this similar situation has been taken before by a mayor of this County
against a chief of police on this County under the authority of...or who was a
commission appointee in this County.

Council Chair Rapozo: Was that case litigated at all?

Mzr. Trask: Chief of Police Freitas case?

Council Chair Rapozo: Yes.

Mr. Trask: No, it was not. According to the Honolulu

Advertiser dated Friday, August 17, 2001, it says, “(Inaudible) was in response
unanimous request by Kaua‘i Police Commission.” I am just speculating, but it
appears from the story that the Police Commission requested Mayor Kusaka to take
that action, which can be interpreted as an indication that they felt that the Mayor
had the authority. I want to mention one more thing about this because I think the
question is being framed too broadly. If you look at, does the question being asked in
the briefs and it has been discussed is, does the Mayor have overall authority to
suspend and discipline? However, if you look at the facts as presented and I want to
cite from the briefs because this is what was discussed in court. It states, “On or about
February 274 and this is from the Police Commission’s brief, “Kaua‘i Police Chief
Darryl D. Perry was suspended for seven (7) day’s worth by the Mayor because of an
ongoing investigation stemming from a complaint filed against high ranking officials
within the Kaua‘i Police Department by an officer employed at police headquarters.”
This statement was supported by the declaration of, at that time, Chair Ernest
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Kanekoa, Jr., of the Police Commission. If you look at the decision by the Intermediate
Court of Appeals (ICA), on page 10, they discussed the Charter and the provisions
related to the Chief of Police and the Police Commission. In their opinion, they bold
certain areas of the Charter, which they find relevant and they discussed. What I
thought was interesting in looking at this is that under Section 11.03 it says, the
Police Commission shall generally adopt rules that they may consider necessary for
the conduct of its business; review the annual budget prepared by the Chief and make
recommendations to the Mayor; receive, consider, and investigate charges brought by
the public against the conduct of the department of any of its members. D. Refer all
matters relating to administration of the department to the Chief of Police. E. Adopt
such rules to regulate political activities of the members of the police department. I
think the issue therefore is framed too broadly because what you have here was an
internal complaint. It looks like by the Charter, I do not know if ICA missed this or
what, but I think they did. This would have been referred to the Chief of Police, so [
do not know how, according to the briefs, this came out of an internal dispute; a
complaint filed against the Chief of Police. I do not know how the Police Commission
could have addressed this because it would have been administrative. I think that is
the specific question, does the Mayor have power to take action involving a personnel
dispute, administrative within the department, where it looks like under the Charter,
the Commission cannot act? That is the appropriate question. Again, we are talking
about general practicality issues; we are talking about personnel type of things, which
is what, I think, is relevant in looking at this. I have also reviewed all the exhibits
that were attached to the Commission’s motion regarding exerts from Charter Review
Commission back from 1965 up until 1967 and it looks like they discussed appointing
and firing, there is no mention of suspension or discipline. There are many broad
discussions about even the utility of administrative boards and commissions versus
policy boards and commissions. The trend at that time was for a responsible
government answerable to the people, and they found that administrative boards
with administrative authority did not remove politics. It actually created their own
little political issues, which relates to all these questions, I guess.

Council Chair Rapozo: As far as 2001, it is a completely different
scenario. The Commission unanimously supported that administrative leave and I do
not believe the Commission has the authority to sign the personnel form to put
anybody on administrative leave. The Human Resources (HR) forms would have to
go to the Administration. Anyway, this is not the place to argue the case. By the way,
Corlis Chang is three hundred twenty dollars ($320) an hour.

Mzr. Trask: Thank you.

Council Chair Rapozo: That is significant. Any other questions for
Mauna Kea? Again, I do not want to debate the case, that is going to be done at the
court, but if you have any questions as far as the process going forward...
Councilmember Yukimura.

Councilmember Yukimura: I do appreciate you raising some of the issues
in the case because if we do not vote for this, they are not going to be litigated in
court. It is not going to the highest court in the State and I think you have actually,
for me anyway, outlined many of the issues that still remain unresolved. Is it not
true that this will not be resolved unless we appeal or support the appeal in the
ultimate decision by the Supreme Court?

Mr. Trask: On those questions, first off, I want to clarify.
The Charter mandates that the County Attorney represent all parts of the County.
If this is not funded today, that does not mean that this case does not go to the
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Supreme Court. It just means your Office of the County Attorney will be the one who
has to go through with it if the Mayor decides to appeal. What I said last time at the
Council Meeting was that I wanted to avoid that situation. I need to take care of the
day-to-day business of this County and the Special Counsel Account is for special
circumstances that necessity such employment, and I do not know what would be a
more special circumstance than this. When you have two (2) County agencies, two
(2) County departments taking their legal question...I do not think this is a feud, I
think this is honest and a good legal question to vet and you need to go to the Courts
sometimes. I do not think this is a feud. The Chief of Police is not even a party of this
lawsuit and I would like to make that clear. These are two (2) high-ranking
departments having a question about legality. There is precedent to show in the past
that the County has taken similar action in this way. So I do not think it is nuance,
novel, or out-of-the-blue either. I think it is understandable how this happened; this
1s a question. I do not think the Police Commission is doing something bad, I do not
think the Mayor is doing anything bad, this is what happens sometimes. The reason
why you have Special Counsel is to have these people represented other than our
Office because we have the day-to-day things. I do think that jurisdictions are split
and as the court has said, both sides make reasonable arguments and the case law is
not clear. That is an invitation, to me to, take it to the Supreme Court. That is the
finality. In a question like this, which not only affects our County and all appointed
commissions; including Planning, HR, Liquor, Fire, and Police, it affects every other
county jurisdiction and state boards. If this goes up to appeal, it is likely you will see
either state and/or county amicus briefs on perhaps both sides. It is a big question
and Kaua‘i asks the hard, legal questions as we have seen. I think it deserves a
Supreme Court decision.

Council Chair Rapozo: Any other questions for Mr. Trask?
Councilmember Kagawa.

Councilmember Kagawa: Mr. Trask if we go to the Supreme Court and
the appeal decision comes out the same way that it has come out now, would it be
“looked at” as a waste of money?

Mr. Trask: I do not think so because it was worth the
question. I think the questions need to be answered. I do not think that any Supreme
Court case is a waste of money because it provides clarity and more importantly, it
provides finality. It also allows the legislative body’s both the county and state and
even the people to say, “Okay, if this i1s what this means, then maybe we want to
change it,” but they will know why, how, and what questions to do that. That is kind
of the process. That is how the court appropriately fits in this structure.

Councilmember Kagawa: Is every decision that the court makes always
left unopen as to who is right unless we go all the way to the highest court or is it
financially feasible to at some point accept a ruling and just move on? I am talking
about every case you can think about; private citizen, government...is the court
system meant to always go to the Supreme Court to feel better about the initial
decision? We do not have unlimited funds.

Mr. Trask: I think absolutely not.
Councilmember Kagawa: That is my question.
Mr. Trask: But in this case, when you look at the total

aggregate Special Counsel from both sides comes out to about eighty thousand dollars
($80,000), you are questioning the fundamental structure of the Charter, and the
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courts are interpreting something that was wrote back in the 1960s. I think it is
deserving. This County has put way more money, hundreds of thousands of dollars
into other cases, which in my own personal, professional view are not as worthy to
ask or not as worth to seek. But even those situations did not involve intra-county
disputes and this is a question and if they cannot via agreement or whatever, come
to those terms, that is why the courts exist. I think in this overall “No,” but in this
special case, “Yes.” Considering the degree of question and the amount, it is relatively
inexpensive and we have the money to take this to finality.

Councilmember Kagawa: I understand. Did any other mayor in the
history of Kaua‘i try to reprimand or fire the Chief of Police?

Mr. Trask: Again, I know Mayor Kusaka in 2001 put
Chief of Police Freitas on administrative leave for one hundred twenty (120) days or
four (4) months versus seven (7) days in this case.

Councilmember Kagawa: Was the County Attorney ever asked the
question who is right? Did the Commission accept Mayor Kusaka’s decision?

Mr. Trask: The Commission actually asked Mayor
Kusaka to do it, which I think was an acknowledgment...

Councilmember Kagawa: That is the big difference.

Mzr. Trask: At that time, it was an acknowledgement of

her authority. That is the thing too. We are really looking at personalities. The Chief
of Police is a great person, the Mayor is a great person, and people have their opinions
about them, but what we really need to do is look at the letter of the law because we
have to keep it that way otherwise how the law is interpreted changes. For instance,
if this was okay in 2001, but it is not okay now, to me that is personality-based. We
need to stick by the word or we are going astray.

Councilmember Kagawa: Mr. Trask, can you clarify? The statement
that you just made is very different from what happened when Mayor Carvalho
reprimanded or suspended Chief of Police Perry. The Kusaka decision had the
blessings of the Police Commission. Mayor Carvalho’s decision did not have the
blessing of the Police Commission. That is a very big difference.

Mr. Trask: The Charter does not say, “With the blessing
of the Commission.” By the Police Commission’s acting...that is why I said that it
“could be acknowledged” that it is because they recognized that they did not have that
authority. That is why we are talking statutory construction. It is a dry, legal issue.

Council Chair Rapozo: Any other questions for the County Attorney?
Thank you. With that, do we have registered speakers?

Mr. Trask: I would just like to add one more thing if I
could. I know that we came here today because of an even split vote. I do not have
any idea of how this vote is going today, but given the absence of Councilmember
Chock, I would ask this be deferred to later today when he is present so that we could
have a finality. I would like a final vote because the judgement has been filed as of
last Friday, so the clock is ticking as we speak. Thank you.
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Council Chair Rapozo: I will leave it up to the will of the Council. I
do not know how the vote is going to go either, but it is what it is. Can I have the
first registered speaker.

Ms. Fountain-Tanigawa: The first registered speaker is Glenn
Mickens.
GLENN MICKENS: For the record, Glenn Mickens. Thank you,

Council Chair. Thank you, BC. You have a copy of my testimony and I will read it for
the viewing public. The Intermediate Court of Appeals has rendered its decision Civil
No. 12-1-0029 denying the Mayor the power to fire or discipline the Chief of Police.
The Mayor is evidently seeking to appeal that decision to the Hawai‘i Supreme Court
and asking for thirty thousand dollars ($30,000) for the appeal, and the Chief of Police
is asking for fifteen thousand dollars ($15,000) to oppose the appeal. In my view, the
great majority of our citizens believe the Intermediate Court of Appeal’s decision was
correct and that the Police Commission, which is empowered to hire the Chief of
Police, should also be empowered to discipline or fire the Chief of Police and would
not see the justification of spending another forty-five thousand dollars ($45,000) on
the case since it has already costed the taxpayers nearly one hundred thousand
dollars ($100,000) since it began in 2012. In his A Better Kaua' article of July 28th,
Walter Lewis factually goes into more detail about this case and I hope all of you had
a chance to read it. I have a copy here. As usual, Mr. Lewis had no other thought in
mind when writing this story other than analyzing our problems and trying to save
our taxpayers a lot of unnecessary money.

As Council Chair Rapozo stated at our last Council Meeting, the Court has
rendered its decision, and Councilmember Kagawa said the same thing, so let us
accept it, move on, and refuse to spend more tax money on what amounts to an ego
trip for the Mayor.

In the wisdom of those who wrote our Charter, I am sure that they said that
our Police Commission has the power to hire and fire the Chief of Police and it would
certainly follow that they would have the far lesser responsibility to discipline him.
That is why the language is not included in the Charter. For me, the Commissions
are meant to be a firewall between the Mayor and his political views and their duties
to be independent or otherwise we would not need any Commission. We would let the
Mayor have complete power over all affairs of operating our government. He would
basically have dictatorial powers with doing that. I do not see the sense in spending
more money when the court has ruled on this. I thought that Councilmember Hooser
brought up a point, as Councilmember Yukimura has, there are certain areas here
that may have to be done, but not taking away the powers of the Police Commission,
I think is most obvious. Thank you.

Council Chair Rapozo: Thank you, Mr. Mickens. Does anyone else
wish to testify on this matter? Seeing none. Please.

PAT HUNTER WILLIAMS: Pat Hunter Williams. I actually did not
expect to testify on this. I am actually here for a Resolution about reduce speed signs;
however, I was also concerned about the issue. I feel that it was shocking to read that
approximately eight thousand dollars ($80,000) has already been spent. I respect Mr.
Trask and think he spoke so intelligently; however, from a perspective of a former
Department of Education (DOE) teacher, the additional forty-five thousand dollars
($45,000) being requested was more than my salary for a year. I think many residents
feel the same way. They are just shocked about these numbers continuing to go on
and on. I would suggest because I do agree that obviously there needs to be some sort
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of finality. Perhaps there needs to be more clarity to either the roll of the Commission
or perhaps even an addition to the Charter. That would perhaps result in less of a
cost, but would in fact result in the same thing-bringing finality. I was very involved
in advocating for the formation of the Fire Commission for the exact same reason,
which is to ensure that it be depoliticized, which is exactly the comments made from
the Police Commission. It is not seeking to offend anybody, accuse anybody, or speak
poorly of anybody. It is just a matter of dollars and cents to me and perhaps the goal
could be accomplished in another way that is far more economical to the County.

Council Chair Rapozo: Thank you very much. Anyone else wishing to
testify? Seeing none, the meeting is called back to order.

There being no further testimony, the meeting was called back to order, and
proceeded as follows:

Council Chair Rapozo: Any further discussion? Councilmember
Hooser.
Councilmember Hooser: I would like to follow-up on the County

Attorney’s recommendation that we defer the vote until all seven (7) members are
here.

Council Chair Rapozo: Okay. Let us not defer anything yet, let us
have some discussion before we...

Councilmember Kagawa: I would like to vote now.

Council Chair Rapozo: Thank you, Pat, for being here today. I think

the overwhelming...in fact all of the testimony I have received as a Councilmember
via E-mail or from people on the street was to, “Stop the bleeding. Enough.” Take the
personalities out of it. Take Bernard’s name out and take the Chief of Police’s name
out. Mr. Mickens’ testimony says that it is the Chief of Police requesting the money
and that is not accurate. This has nothing to do with the Chief of Police. It is about
the Commission and the Mayor. Take those bodies out of it and just look at what the
heck was the Charter supposed to mean. Pat, you said it best and I think your
perception of the process for the Fire Commission was no different from the 1960s
when they said, “We need to take the politics out of the Police Department.” I really
appreciate Mauna Kea because he sounds so convincing and he is right in what he
says, that is one (1) perspective, but then there is a perspective of the people that has
to pay the bill. If everyone thought on this island or if the majority of people thought,
no, the Mayor has the right to fire the Chief of Police or discipline the Chief of Police,
they would be E-mailing us saying, “Take this further. I do not think it is right. I do
not think the Commission should be the one,” but that has not happened. Not with
me anyway. In my mind, it is clear that the public wants the Police Department
depoliticized. This comes up every so often, “They are only volunteers. They are only
laypeople.” I mean, really? The only difference between a volunteer and us is that
we are paid and they do not, but the commitment, the skill level, and the
ability...because you do not get paid does not mean you are incompetent. I disagree
and get offended when people say, “They are only volunteers.” We have a Boards and
Commissions Department that are supposed to educate, train, and so forth and if that
is not happening that is their kuleana. My point is this, the intent as I see it and as
the ICA saw it was that hey, the Mayor does not have that right and if we want to do
it, we change the Charter. We have two (2) request today. One is for thirty thousand
dollars ($30,000) for the Mayor’s appeal and then the Commission’s attorney is saying
fifteen thousand dollars ($15,000). Why the disparity? The hourly rate for our
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Commission attorney is more than the hourly rate of the Mayor’s attorney and yet it
is double. Why? I am going to be honest right now that attorney that is representing
the Mayor, Mr. Fuji from O‘ahu, has not impressed me at all over the last few years.
He has not. In fact, I believe this Council in the prior County Attorney’s
administration said, “Do not hire that person anymore.” He led us down the wrong
road in other cases. Yet the attorney representing the Commission, Corlis Chang,
did the appeal to ICA at no charge because she felt so strong that the contents of the
Charter had been violated. I am going to suggest that we receive this, as was the
motion made, and the Office of the County Attorney can represent the Mayor if the
Mayor chooses to take this further. Then in the next item with the Commission
Attorney Corlis Chang, because the Office of the County Attorney has brought up the
fact of the China Wall and the conflict, he is going to have to segregate the office and
take the entire staff out of the...so the County Attorney can represent the Mayor and
I would suggest the we approve the funding for the next item where you do not have
to set up China Wall anymore. You have the Office of the County Attorney
representing the Mayor and the Commission will continue the representation of the
Commission. Two (2) separate bodies representing two (2)...because at some point, I
agree that this needs finality because I agree with the result, but there are those that
disagree and think that it needs to be vetted out. I respect that position as well. I
agree to put Mauna Kea’s office in that position where they have to represent two (2)
sides that are in the same building is difficult. I will bring up my suggestion at the
next issue, but at this point, I do not see why we should approve thirty thousand
dollars ($30,000) funding, double of which what the other attorney is asking, for an
attlzrney that I have absolute no confidence in. Any other discussion? Councilmember
Yukimura.

Councilmember Yukimura: I appreciate your thinking about how this
might actually get before the Supreme Court. I would like to just suspend the rules
and have Mauna Kea respond to that idea.

Council Chair Rapozo: Any other discussion before I suspend the
rules? If not, I will suspend the rules.

There being no objections, the rules were suspended.

Mz. Trask: Aloha, for the record, Mauna Kea Trask,
County Attorney.
Councilmember Yukimura: Mr. Trask, it is my position that there needs

to be a resolution and not through second-guessing of the public or even the Council,
but through the court process. Council Chair has suggested another way to get this
done and I wondered what your thoughts are in terms of this idea.

Mzr. Trask: The request before you from the Office of the
County Attorney is for both. I will leave that at that and acknowledging that this
Council has plenary authority to decide whether to fund all, none, or one (1) or the
other. Again, the request is for both and only because we are all people and I just
really hope...I have been practicing attorney for about ten (10) or eleven (11) years
right now and people have opinions about what you do, even your own family. Hawai‘i
Rules of Professional Conduct (HRPC) Rule 1.2 says an attorney’s representation of
any client is not an endorsement of the moral, legal, or any position of theirs. I think
this would be difficult nonetheless, because I know the Police Commission and the
Police Department appreciate me, I would like to think. I am just afraid how this will
affect that, but you do have authority to make the call as you want.
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Councilmember Yukimura: I have also expressed my concerns before
about the particular counsel who is representing this position and actually, your brief
analysis of the appeal potential makes me think that your office is quite good in
thinking about this actual case because you are so in tuned with the structure of
governance and the Charter. I know it will create additional hardship on the Office
to be involved in such a major issue. I think we do have to count the cost of what that
does to your Office’s ability, but I do have concerns too about the counsel who has
been representing the Mayor. Thank you.

Council Chair Rapozo: Any other questions for Mr. Trask? If not,
thank you very much.

The meeting was called back to order, and proceeded as follows:
Council Chair Rapozo: Further discussion?

Councilmember Hooser: Yes, I want to reiterate I think we should have
all of the members here since it is an important decision, number one. Number two,
I want to reiterate that I support the County Attorney’s position on funding both of
these positions otherwise we put the Office of the County Attorney in an adversarial
role against the Police Commission. We need finality on this. I think that the six
thousand (6,000) pound gorilla in the room is politics. Several people have said,
including the Chair and others in the audience that the intent was to depoliticize the
Police Department and the Police Commission. I think anyone who pays attention to
the politics knows that the Chair of the Police Commission is actively campaigning
for the four (4) Councilmembers here and actively campaigning against this
Councilmember here who is the chair of the Public Safety Committee. This is the
Chair of the Police Commission actively campaigning. The rules in the Charter says,
“The Police Commission shall,” this is what the Charter says the Police Commission
1s supposed to do, “Adopt such rules to regulate political activities of the members of
the Police Department,” which includes the Police Commissioners themselves. To my
knowledge, there are no such rules. We have an active politicization, if you would, of
the Police Commission as we sit here. Last election, a Police Commissioner actually
ran for the Council, as did the Chief of Police and we are saying give the power to the
Police Commission because it is non-political? I think we are trying to fool the public
in fooling ourselves. I think we need to look very closely as how this is all managed. I
think we need to make charter amendments and actively work toward depoliticizing
this entire process and it starts with following this through to the appeal. Thank you.

Council Chair Rapozo: I really do not know how to respond to that
because that was some serious allegations, but I am going to take the high road and
I would ask the rest of us to take the high road and let the people judge those
comments on their own. [ almost want to take a recess, but I will not. The public
deserves better than that from us and that is all I will say. Councilmember Kagawa.

Councilmember Kagawa: The entire fiasco happened prior to me even
coming on the Council. When the decisions were made by the Mayor, it just baffled
me as to why he did not work through the normal process of what Mayor Kusaka did
and work with the Police Commission instead of making such a rash decision that
would challenge a rule that has been followed by all other Mayors. Councilmember
Yukimura was a mayor and I am sure she did not agree with every decision of her
Chief of Police, but did she fire or reprimand the Chief of Police on her own? She did
not. As far as the allegations by Councilmember Hooser, the fact of the matter is Bill
No. 2491 still has backlashes and if you want to blame anything, just point to yourself
because Bill No. 2491 is why you are getting backlash and not this police decision.
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Council Chair Rapozo: Okay. Councilmember Kuali‘i.

Councilmember Kuali‘i: I have heard a lot of the testimony as well and
the testimony from the one testifier today is the way I see it as well. It is a matter of
dollars and cents. Every five thousand dollars ($5,000) and ten thousand dollars
($10,000) that we spend is important and we should not waste. During the political
season, we always talk about efficiency, accountability, ending government waste,
and I see this as waste. Waste, because to me logic tells me that the individual or the
body that has the right authority to hire also has the authority to fire. Why would
you give them the authority to hire if not also to fire and the authority to fire? This
directly ties to discipline because in a progressive discipline system, it starts working
1ts way. You discipline, you suspend for a length of time, and as it gets progressively
serious to the point of firing. The Police Commission is there for a purpose and they
have a serious job, they meet regularly, and there are very highly qualified people on
there. Yes, they are all volunteers, but they are no different from us as the Council.
They are representing the people, they are doing serious work, they all come from
diverse backgrounds, and we look up to them and respect them. Their meetings are
even televised so the community gets to actively see their work. It is not about taking
power away from the Mayor. As I see it, it is their power and authority already. If
the Charter needs to be clarified to make that clear once and for all, then that is
where we should be going. It does not cost any money for this body or the citizens to
put forward a charter amendment to clarify it. The Charter Review Commission
always works on charter amendments to cleanup and clarity the Charter, so maybe
this is a matter that needs to be handled in that way to get it right, which how I see
it and how I have heard from the constituents. I am not going to support the funding.

Council Chair Rapozo: Any other discussion? Councilmember
Yukimura.
Councilmember Yukimura: I think it would be courtesy to at least allow

since Councilmember Chock is coming at 11:30 a.m. to allow him to weigh on this
issue as well. I would like to see us extend that courtesy. But on the issue itself, I
never had any reason to try to suspend or discipline the Chief of Police, but as Mayor,
I did experience the many difficulties that come from trying to run a public
corporation and have department heads who are appointed by Commissions, and to
whom you have no power to hire or fire, and to deliver the vision that I was elected
for and not have department heads who were aligned with that. If you think about
1t, to try and discipline, to have a lay body of volunteers who do not know the day-to-
day performance of a department head, this executive-level manager, to do the
disciplining is unheard of in the business sector because you do not have this line of
accountability. To say that this commission system...that it is very clear that the
Commission 1s the one who should suspend is...I do not think really good governance.
The thing is that there is a law and the interpreter of the law is the Supreme Court
of Hawai'l and this is a Hawai‘i law. For us to second-guess what the law is and say,
“We should not find out from the ultimate interpreter of the law of what the law is,”
1s not right. Even if we were to do a charter amendment, what would be the proper
charter amendment? What is the structure of government that really works well? I
think it is important. The fact that the Commission had to ask Mayor Kusaka to
suspend does indicate to me that the Commission does not have the power to suspend.
Even if they want to, the proper process would be to tie into the Human Resources’
system, which is the Mayor. If the Commission wants to suspend they ask the Mayor,
but if the Mayor wants to suspend as the day-to-day supervisor of the department
head, I believe that is also a power. I cannot be the ultimate interpreter of the law,
it should be the Hawai‘i Supreme Court.
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Council Chair Rapozo: Anyone else? Councilmember Kaneshiro.

Councilmember Kaneshiro: For me, it is not about stopping the process.
The process is going to continue. We are deciding on who is going to defend whom and
I think we have three (3) options. Option 1 is to approve all of these and have the two
(2) attorneys fight it. Option 2 is to approve only one (1) and do not approve the other.
Finally, Option 3 is you do not approve any and the County Attorney has to take on
both sides. That is where I am at now. I think Council Chair brought up a good
compromise because at the last meeting Mr. Trask’s biggest concern was his own
Office fighting each other on this case. I have heard a lot from the public and just
being on television, I had a lot of people coming up to me and talking to me about it
at some of the events that I attended. I think my decision last time was hard and I
think it is hard now, but for me I am leaning in the favor of a compromise and the
compromise would be let Mr. Trask’s Office defend the Mayor, we vote on the other
money, and see how it goes. Ultimately, there may not even be a case. They can send
the appeal and the Supreme Court may reject it and it is done, but we really do not
know how it will go and it is not up to us. It is going one way or the other. That is the
way I will be voting.

Council Chair Rapozo: Anyone else? Councilmember Yukimura.

Councilmember Yukimura: This is not “any case.” It is a case that involves
the structure of governance and government. I think it is very important to resolve,
as it has been pointed out by Councilmember Kaneshiro that there are alternative
ways to address it. I am going to be voting for this because I want to respect the
County Attorney’s judgement about needing Special Counsel. I have expressed my
reservations about the particular counsel that has been chosen. I like the Chair’s
suggestion that there is a fallback position to still get the case to court and I am
concerned about the strain that it will put on the Office of the County Attorney and
how that will impact our needs of the Office of the County Attorney service.

Council Chair Rapozo: Anyone else?

Councilmember Kuali‘i: I have one last thing.

Council Chair Rapozo: Go ahead, I am sorry.

Councilmember Kualii: I just wanted to add that the Commissioner

having the authority to hire, fire, and discipline does not mean that the Mayor has
no day-to-day operational/managerial role. Of course the Mayor does, but the Mayor
needs to work with the Commission. Ultimately, the Commission helps the Mayor
make the final decision, a democratic body of diverse individuals help to make such
big decision. In some communities, the voters even vote for their Chief of Police. The
depoliticizing of this means you make it larger than one (1) person’s decision and you
have a democratic body, such as the Police Commission of respective people in the
community, to help the Mayor get to that place when it is difficult. Of course, it is
difficult. That is why it should be where the Mayor actually works with the
Commission and the Commission does not act without the Mayor and the Mayor does
not act without the Commaission. Thank you.

Council Chair Rapozo: Any other discussion? Last chance. Okay.
Our job as the Council, we are the policymakers. We make policy. We set policy. We
have the ability to change policy by introducing a bill, a resolution, or whatever the
case may be. Since I have been on the Council since 2002, I have never seen any
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Councilmember introduce a resolution for a charter amendment to clarify because I
think everybody was quite clear that the Mayor does not have authority. We never
had reason to believe or argue, but because of this issue now, opinions have been
made. Even when this happened a few years ago, no member came forward with a
charter amendment to clarify it. I guess my point is this; the problem with this
Country today is the policies are being sent to the Supreme Courts to determine
policy. It is not their job. Their job is to interpret law, not set policy, and give
councilmembers, legislatures, and congressional people a protective shell that they
can hide behind. No, we set the policy. This is a policy decision. Does this body here
today believe that the Mayor has the right to discipline the Chief of Police? That is
what we are arguing today. You have the ICA ruling that says, “No.” So, if you want
to go and try another court to maybe get a different result, that is your prerogative.
It has been stated many times that not funding this will stop the litigation, which is
not true. We have heard that from the County Attorney. It will continue if the Mayor
chooses to. If the Mayor chooses to move forward on the appeal, it will go. It is just
that our County Attorney, who I have the ought most confidence in, I have seen the
work of that Office since the new County Attorney took over and I have...like
Councilmember Yukimura said, I have more confidence in Mauna Kea than I do with
the person that we hired who is asking for double the money of the other attorney. I
have no problem. Yes, it is going to take away resources, but that is his job—he is the
County Attorney. And then this whole thing about the day-to-day operation. I can
tell by the discussion on the table that probably not all of my colleagues do not watch
the Police Commission meetings. That is clear to me, but I do. How many times has
the Mayor attended a Police Commission meeting? Aside from giving away
proclamations or whatever, how many times has the Mayor sat at that meeting as an
ex-officio member, which he is and had the discussions with that Commission as it
relates to the day-to-day operations of the Police Department? None. None that I have
watched. How can he be in tune with the day-to-day operations without being at the
meetings? It was also alleged that “they only meet once a month,” and that is not
true. They meet more than once a month. How can the Mayor sit back and be familiar
with the day-to-day if he is not participating in the process that is designated for that
department, which is the Police Commission meetings? However, because he is paid
and because he is the Mayor is the reason he can and the Police Commission because
they are not paid should have no say? That is offensive. Those people on that
Commission are credible, respectable people. They are doing the best they can to
make the department better. They deal with the day-to-day. They hear the reports
from the traffic, patrol, detectives, special units, Chief of Police, from everybody every
single meeting they get the update. They are familiar with the day-to-day. They deal
with the complaints from the public, not the Mayor, but you are going to give him the
right? If that is what you want, do a charter amendment and let the people decide. I
can tell you every testimony I received on this agrees with what the ICA said and do
you know what? I speak for the people and not for Mel Rapozo. That is what the
people want and that is what they deserve. With that, the motion is to receive. I am
going to take the vote. I asked you folks and that is it. The motion is to receive. Roll
call.

The motion to receive C 2016-162 for the record was then put, and carried by
the following vote:

FOR RECEIPT: Kagawa, Kaneshiro, Kuali‘i, Rapozo TOTAL — 4,
AGAINST RECEIPT: Hooser, Yukimura TOTAL -2,
EXCUSED & NOT VOTING: Chock TOTAL -1,
RECUSED & NOT VOTING: None TOTAL — 0.

Council Chair Rapozo: Next item, please.
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Ms. Fountain-Tanigawa: The next item i1s C 2016-163.

C 2016-163 Communication (07/38/2016) from the Office of the County
Attorney, requesting authorization to expend additional funds up to $15,000.00 for
Special Counsel’s continued  representation of the Kaua‘i Police Commission and
the Kaua‘i Police Commission Members, in their official capacity, in Kaua‘l Police
Commission, et al. vs. Bernard P. Carvalho, Jr., in his official capacity as the Mayor
of the County of Kaua‘i, Civil No. 12-1-0229 (Fifth Circuit Court); CAAP NOS. CAAP-
12-0001123 & 13-0000015 (Hawai‘li Supreme Court, Intermediate Court of Appeals)
and related matters: Councilmember Kaneshiro moved to approve C 2016-163,
seconded by Councilmember Yukimura.

Council Chair Rapozo: Discussion? Any public testimony?

Ms. Fountain-Tanigawa: We have one (1) registered speaker, Glenn
Mickens.

Council Chair Rapozo: He already testified. Mr. Mickens, did you

want to testify again?
There being no objections, the rules were suspended to take public testimony.
Mzr. Mickens: No, it is the same testimony.
Council Chair Rapozo: Thank you.

There being no further testimony, the meeting was called back to order, and
proceeded as follows:

Council Chair Rapozo: With that, roll call.

The motion to approve C 2016-163 was then put, and carried by the following

vote:
FOR APPROVAL: Hooser, Kagawa, Kaneshiro,

Yukimura, Rapozo TOTAL - 5,

AGAINST APPROVAL: Kualii TOTAL -1,
EXCUSED & NOT VOTING:  Chock TOTAL -1,
RECUSED & NOT VOTING: None TOTAL - 0.

Council Chair Rapozo: Is 1t a tie vote again?

Ms. Fountain-Tanigawa: Five (5) ayes.

Council Chair Rapozo: Okay, motion carried. Next item, please.
CONSENT CALENDAR.:

C 2016-167 Communication (07/13/2016) from the Director of Finance,
transmitting for Council information, the Fourth Quarter Statement of
Equipment Purchases for Fiscal Year 2015-2016, pursuant to Section 17 of
Ordinance No. B-2015-796, the Operating Budget of the County of Kaua‘i for
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Fiscal Year 2015-2016: Councilmember Kagawa moved to receive C 2016-167 for the
record, seconded by Councilmember Kuali‘i.

C 2016-168 Communication (07/15/2016) from the Acting County Engineer,
transmitting for Council consideration, a Resolution Establishing A School Zone With
A 15-Mile Per Hour (MPH) Speed Limit For A Portion Of Kukuihale Road, Kawaihau
District, County Of Kaua‘i: Councilmember Kagawa moved to receive C 2016-168 for
the record, seconded by Councilmember Kuali‘i.

C 2016-169 Communication (07/20/2016) from the Director of Finance,
transmitting for Council information, the Period 12 Financial Reports — Detailed
Budget Report, Statement of Revenues (Estimated and Actual), Statement of
Expenditures and Encumbrances, and Revenue Report as of June 30, 2016, pursuant
to Section 21 of Ordinance No. B-2015-796, relating to the Operating Budget of the
County of Kaua‘l for the Fiscal Year 2015-2016: Councilmember Kagawa moved
to receive C 2016-169 for the record, seconded by Councilmember Kualii.

Council Chair Rapozo: Any discussion or public testimony?

There being no objections, the rules were suspended to take public testimony.

There being no one present to provide testimony, the meeting was called back
to order, and proceeded as follows:

The motion to receive C 2016-167, C 2016-168, and C 2016-169 for the record
was then put, and carried by a vote of 6:0:1 (Councilmember Chock was
excused).

COMMUNICATIONS:

C 2016-170 Communication (07/01/2016) from the Director of Economic
Development, requesting Council approval to apply for, receive, and expend funds, in
the amount of $15,000, from the Hawai‘i Lodging and Tourism Authority Charity
Walk, to be used for the 2016-2017 Kaua‘i Tourism Strategic Implementation Plan.

Ms. Fountain-Tanigawa: Council Chair, we received a letter dated
July 29th from...

Council Chair Rapozo: Hang on. For those in the audience, turn off
your cellphones, please. Thank you.

Ms. Fountain-Tanigawa: We received a letter dated July 29th from the
Office of the Economic Development requesting that this item be received as they
have been notified that funds are no longer available.

Councilmember Kagawa moved to receive C 2016-170 for the record, seconded
by Councilmember Yukimura.
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Council Chair Rapozo: Just for clarification, it is not that the funds
are not available. It is that the Tourism Authority felt that we did not qualify and
that the County should not be eligible for those funds. That is the real reason. It is
not that the funds are not available; it is because they did not want to give it to us.
With that, any discussion or public testimony? I will suspend the rules.

There being no objections, the rules were suspended to take public testimony.

ANNE PUNOHU: Aloha, Anne Punohu. I came here today to
speak on this issue. I am glad the decision is made, but I have something to say. The
Administration has no right to ask for any funds from the Hawai‘i Lodging and
Tourism Authority Charity Walk. The Hawaii Lodging and Tourism Authority
Charity Walk funds are only supposed to be...and I am speaking as a recipient of
many of those funds. I find it appalling, I am very upset and angry, and that is why
I am here today because how dare the Administration ask for funds from the Hawai‘i
Lodging and Tourism Charity Walk. Those people walk every day to take care of
people like myself and many others in this community who need help. How dare they
ask for funds for this? I am very glad with the decision; however, let us hope this does
not set a precedent and I hope that I never have to see something like this on the
agenda again. Mahalo, aloha.

Council Chair Rapozo: Thank you. Anyone else? Further discussion?
Councilmember Hooser.

There being no further testimony, the meeting was called back to order, and
proceeded as follows:

Councilmember Hooser: I just have to reiterate what the speaker said.
When I first saw the item on the agenda, I thought, “What in the world are we taking
charity funds from the Hawai‘i Lodging and Tourism Charity Walk for.” I am glad to
see that we are not going to be doing that apparently. Thank you.

Council Chair Rapozo: Thank you. Any other discussion? Seeing
none.

The motion to receive C 2016-170 for the record was then put, and carried by
a vote of 6:0:1 (Councilmember Chock was excused).

C 2016-171 Communication (07/08/2016) from the Housing Director,
requesting Council approval of the following:

a. The fee simple sale of property located at 2080 Manawalea
Street, #604, Lihu‘e, Hawai1 96766 Tax Map Key (TMK):
(4) 3-3-003-036-0032, for not more than $275,000.00, to a
participant of the County’s Affordable Housing Waitlist whose
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household income does not exceed 140% of the Kaua‘i Median
Household Income (KMHI); and

b. Authorize the County Clerk to sign legal documents related to
the sale transaction.

Councilmember Yukimura moved to approve C 2016-171, seconded by
Councilmember Kagawa.

Council Chair Rapozo: Any discussion? Councilmember Yukimura.

Councilmember Yukimura: I just wanted to express my gladness that we
are exercising a buyback on a house that is affordable and will go to someone who
needs an affordable house and is on our County Affordable Housing Waitlist.

Council Chair Rapozo: Thank you. Any other discussion?

The motion to approve C 2016-171 was then put, and carried by a vote of 6:0:1
(Councilmember Chock was excused).

(Councilmember Kualit was noted as not present.)

C 2016-172 Communication (07/11/2016) from Council Chair Rapozo,
transmitting for Council consideration for inclusion in the 2017 Hawaii State
Association of Counties (HSAC) and County of Kaua‘l Legislative Packages, A
Bill for An Act Relating to Tort Liability, to delete the sunset provision for the
liability exceptions for county lifeguards: Councilmember Kagawa moved to approve
C 2016-172, seconded by Councilmember Kaneshiro.

Council Chair Rapozo: Any discussion? Councilmember Yukimura.

Councilmember Yukimura: Chair, I just want to thank you for
introducing this as we know 2017 is the sunset date, so it is very important to remove
that date so that we can continue to have protection against tort for our County
lifeguards who provide such an important service to the public; both residents and
visitors.

Council Chair Rapozo: Thank you very much. Any other discussion?
This is one of the items that has been on our, not only Hawai‘i State Associations of
Counties (HSAC), but our County packages as well, this goes up to the Legislature
every year and can you imagine that we have to fight for this to the State? This Bill
protects our lifeguards when they go out and do rescues, basically, it gives them some
immunity from being sued. Whoever drafted this Bill way back put an end date that,
“Okay, after this point, the State is not going to indemnify our lifeguards.” So, if they
go out and get sued, they are on their own. Now, that is really silly to think and every
year we have to go up to fight for this. The Fire Department has been really active,
the Lifeguard Associations have been, and then you get this lobby group, the personal
injury attorneys, who fight against us. Apparently, they are more successful because
every year we basically are told that “We will deal with it next year.” A couple of
times they have extended the sunset date. That sunset date needs to go. I am asking
and begging all of you as we get through the political season, you still got some time
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before some State races are going to be decided, ask them what is their commitment
to this Bill? This needs to go. It needs to be in perpetuity and not a sunset date. I
am asking for your help and this is for everybody that is watching because apparently
we are not being heard when we get to the Legislature. This is the last year. This
sunsets in June. Please, as you go to the fundraisers, as you go and see all these folks
running, ask them what is their commitment is to the Beach Liability Bill because it
is that important. Any other discussion?

The motion to approve C 2016-172 was then put, and carried by a vote of 6*:0:1
(*Pursuant to Rule No. 5(b) of the Rules of the Council of County of Kauaf,
Councilmember Kualii was noted as stlent (not present), but shall be recorded
as an affirmative for the motion,; Councilmember Chock was excused).

(Councilmember Kualit was noted as present.)

C 2016-173 Communication (07/12/2016) from the Executive on Aging,
requesting Council approval to receive and expend State General Funds for Fiscal
Year 2017 and to indemnify the State Executive Office on Aging, in the amount of
$88,863.00 to be used by the County of Kaua‘i, Agency on Elderly Affairs for the
operating costs of the Aging and Disability Resource Center: Councilmember
Kaneshiro moved to approve C 2016-173, seconded by Councilmember Yukimura.

Council Chair Rapozo: Any discussion? Public testimony?
There being no objections, the rules were suspended to take public testimony.

There being no one present to provide testimony, the meeting was called back
to order, and proceeded as follows:

The motion to approve C 2016-173 was then put, and carried by a vote of 6:0:1
(Councilmember Chock was excused).

Council Chair Rapozo: Can we take C 2016-176 since Kealoha is
present.

There being no objections, C 2016-176 was taken out of order.

C 2016-176 Communication (07/18/2016) from the Executive on Aging,
requesting Council approval to receive and expend Federal funds for Fiscal Year 2017
and to indemnify the State Executive Office on Aging, in the amount of $551,641.00
to be used by the County of Kaua‘i, Agency on Elderly Affairs for the provision of
Title III services of the Older Americans Act which includes information and referral,
outreach, legal assistance, congregate meals, home delivered meals, evidence based
programs such as EnhanceFitness or Better Choices, Better Health, and caregiver
support services: Councilmember Kuali‘i moved to approve C 2016-176, seconded by
Councilmember Kaneshiro.

Council Chair Rapozo: Any discussion? Councilmember Kagawa.

Councilmember Kagawa: I have a question for Kealoha.
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Council Chair Rapozo: With that, I will suspend the rules.

There being no objections, the rules were suspended.

LUDVINA K. TAKAHASHI, Executive on Aging: Kealoha Takahashi,
Elderly Affairs.
Councilmember Kagawa: Thank you. My question is, is this the same,

more, or less than the prior year?
Ms. Takahashi: The same. This is federal funds.

Councilmember Kagawa: So, the same amount. I guess the follow-up
question is, does it mean any increase or decrease, in any particular area, or is it
services for all of these things that it benefits, will basically remain the same?

Ms. Takahashi: That is correct.

Councilmember Kagawa: Thank you.

Council Chair Rapozo: Councilmember Yukimura.

Councilmember Yukimura: Good morning, Kealoha. Thank you for being

here. My question is about legal services.
Ms. Takahashi: Yes.

Councilmember Yukimura: Is this for a continuing contract or will you be
going out with a request for proposal?

Ms. Takahashi: We have amended the contract, so it is
extended for another year. We do go out for proposal. Currently, we have the Legal
Aid Society, who is our contractor.

Councilmember Yukimura: I am concerned because I have been getting
feedback from some elderly about the services and I wondered how you evaluate
whether the elderly are being served adequately.

Ms. Takahashi: We do surveys and get feedback in that
fashion.
Councilmember Yukimura: Because some are coming to me. The question

is for every elderly person who goes to Legal Aid for services, do they fill out a form
about whether they are satisfied with their services or whether they were able to get
services? So that you sort of have an idea of what the need is when people go and
whether it is being met.

Ms. Takahashi: Currently, no, but we will work on that.
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Councilmember Yukimura: I do not know how one would do that exactly,
but because I have been getting some feedback about it, I thought maybe you could
find a way to measure that somehow, that would be good.

Ms. Takahashi: I have a meeting with the contractors next
week so we will cover that item.

Councilmember Yukimura: Okay, thank you very much.
Council Chair Rapozo: Councilmember Kuali‘i.
Councilmember Kuali‘i: Is there any unmet need with regards to

congregate meals and home delivered meals? Are there kiipuna who are requesting
and who qualify that are not being serviced because they have to be on a waitlist or
anything like that?

Ms. Takahashi: Currently, we do have a waitlist for home
delivered meals.

Councilmember Kuali‘i: What is the status of the waitlist? Is it very
large?

Ms. Takahashi: Right now, we have sixteen (16) on the
waitlist and I am not sure how long they were on the waitlist. I will need to check.

Councilmember Kuali‘i: Each year you get these federal funds and you
move the waitlist or new people come and people get off the waitlist and more people
come on to the list?

Ms. Takahashi: Usually some of the participants either decide
not to continue or they are deceased, then we put someone new on. Pretty much when
we have them on the program, we do an assessment every year to see their eligibility
and it continues, if not, we will dispense at that time, but usually it is for a long time.

Councilmember Kuali‘i: Is this program strictly federal funded or do
we have other sources of funding?

Ms. Takahashi: For the home delivered meals, it is federal,
state, and county funding.

Councilmember Kuali‘i: Federal, state, and county.

Ms. Takahashi: Yes.

Councilmember Kuali‘i: I am wondering if during budget time, if

during the course of the year you average a certain amount on the waitlist, if you did
not ask for more money from the County to eliminate the waitlist because sixteen (16)
does not seem like a lot. I do not know what it averages throughout the year, but it is
something to think about in the next cycle. Thank you.
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Council Chair Rapozo: Any other questions? If not, thank you very
much.

Ms. Takahashi: Thank you.
The meeting was called back to order, and proceeded as follows:
Council Chair Rapozo: Further discussion?

The motion to approve C 2016-176 was then put, and carried by a vote of 6:0:1
(Councilmember Chock was excused).

C 2016-174 Communication (07/15/2016) from Council Chair Rapozo,
transmitting for Council consideration for inclusion in the 2017 Hawaii State
Association of Counties (HSAC) and County of Kaua‘i Legislative Packages, a
proposed amendment to Chapter 291C, Hawaii Revised Statutes (HRS), that would
direct the traffic fines and forfeitures collected for uncontested traffic infractions to
the county in which the citation was issued. Further, should the Bill be approved by
the State Legislature, all funds derived from unadjudicated traffic infractions be
directed towards addressing the County’s backlog in road resurfacing, repairs, or
reconstruction: Councilmember Kualii moved to approve C 2016-174, seconded by
Councilmember Kagawa.

Council Chair Rapozo: Any discussion? This is another one that we
have taken off the HSAC package because we wanted to focus on other ones, but as
the State has been keeping the cap on our Transient Accommodations Tax (TAT) and
we are trying to find additional streams of revenues for the Counties, I feel that it is
the right time now to go back. This is not taking any money away from the State,
this is creating new money on the unadjudicated fines; traffic tickets that the people
just pay the fine. So it is our County police that writes the ticket, it is our County
Prosecutor that processes it, and then the violator pays the fine to the State. We
should get a portion of that and again, this is just another way of generating revenues
for the Counties. We are hopefully going to try again and just to let everybody know
that the items that we are voting on today are for both the HSAC Legislative package
as well as the County’s Legislative package. The County’s one will go to the Mayor
and hopefully he signs it and it becomes part of the County’s Legislative package.
HSAC’s will go to HSAC, we need four (4) votes on the HSAC board, and then it
becomes part of the Legislative package for HSAC. Councilmember Yukimura.

Councilmember Yukimura: Do you know how much of those adjudicated
fines add up to?

Council Chair Rapozo: I do not have it. It is going to be dependent on
the percentage. I do not have the numbers, but I can get that for you. I think Aida
might have it.

Councilmember Yukimura: Okay, I think that would be good to know.
Also, where is that money going now?

Council Chair Rapozo: It just stays with the State.
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Councilmember Yukimura: So, we are taking money away from them
than?

Council Chair Rapozo: No, because we are looking for a possible
surcharge so it will be added on to the existing fees and it would not be much.

Councilmember Yukimura: I see.

Council Chair Rapozo: That is one way of doing it without impacting
the State.

Councilmember Yukimura: Do we know how much the surcharge will
produce?

Council Chair Rapozo: That is all going to be dependent on the

discussions. I expect the same result, they are going to just through this straight in
the rubbish can, but we want to give it a shot. We want to try...or at least resurface
the discussion with the State. Hopefully now because they are so adamant about not
removing the cap that they will entertain these other opportunities for the Counties.

Councilmember Yukimura: It is just that in order for us to argue for it, it
would be good to at least know what figures we are talking about.

Council Chair Rapozo: That discussion will actually come at some
point. I am trying to get this on the HSAC, so we can hear from all four (4) Counties,
and then that discussion will happen. If it gets approved there, it will get modified
there, it will come back to the Councils, and then we can have the discussion at that
point.

Councilmember Yukimura: That would be fine. It is just that if you do a
percentage, you want to know what the base is and that is how you would decide
where to set the percentage level.

Council Chair Rapozo: Yes, and I agree. It 1s just that we want to
have that broad discussion at HSAC so that all Counties can contribute.

Councilmember Yukimura: Okay.

Council Chair Rapozo: I did not want to do it Kaua‘l centric and
then...it 1s amazing what happens at those HSAC Meetings some times.

Councilmember Yukimura: I know. Because we do not all track the HSAC
Meetings, if that can be circulated to us as well.

Council Chair Rapozo: Sure thing.
Councilmember Yukimura: Thank you.

Council Chair Rapozo: Councilmember Kuali‘i.
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Councilmember Kuali‘i: Chair, I agree with the points that you made
and I would just say that I hope that this can pass our Council and all four (4)
Counties so that the Legislature can have one (1) more thing to consider. If passed,
we can have our people talk to our legislators and fight for this County and our
deserved revenue with the TAT and this as well. I think the issue about the State not
having to expend time or resources to collect because these are unadjudicated, so
there is no court time. Yes, it will be revenue that they would not get, but they are
not doing anything to get that revenue right now. Our County police is issuing the
tickets and then the person who is being ticketed is just paying is. We should at least
get some of that because we are expending the time and resources. It is an uphill
battle, but each county can work all their legislators and go from there, but I think it
needs to be part of the discussion as far as the revenue for the counties.

Council Chair Rapozo: Councilmember Yukimura.

Councilmember Yukimura: I appreciate all the efforts to increase the
revenues. I just want, for the record, to ask the Administration to really propose a
plan on roads in limbo because when I was lobbying for the excise tax in 2015, they
tried to subvert our revenue effort by saying you can have the excise tax, but here you
take care of roads in limbo, which would have totally negated the excise tax if they
had given it to us. Therefore, we have to be prepared. That issue has to be resolved.
I have suggested a joint task force to do that, but it will rear its head at the time you
do not want it to rear its head, if you do not invest it.

Council Chair Rapozo: Any other discussion? Is there any public
testimony? Mr. Mickens.

Mr. Mickens: For the record, Glenn Mickens. Thank you,
Council Chair. Do we not have a lobbyist over there or our representatives that are
supposed to be fighting for these things? That is our money, right? We do not have
to raise excise tax. The money we get from traffic tickets et cetera or the TAT, that is
our money. Who do we have that is fighting for it? Why should we make a resolution
to send over? Why do you need to go through HSAC to be able to do this? I mean,
they will disregard it anyway. It just seems like we should have some
representatives, lobbyists, or something over there fighting for us saying, “We do not
have to tell the people that we want to raise their tax just to pay for more fixing of
our roads.” All we have to do is get the moneys that we deserve. We are paying our
Police Department to go out and give traffic tickets, so why should we not be able to
get the moneys that we paid for? It just seems wrong that we do not have somebody
over there. We have four (4) representatives, Ron and et cetera, but I do not hear from
them that they are really trying to get these things for us. Thank you, Council Chair.

Council Chair Rapozo: Thank you. The lobbyists are our State
Senator and the three (3) Representatives.

BRUCE HART: I, too, want to commend and encourage each
and every one of you to continue to look at other ways to support revenue for the
roads. I said the last time and since the TAT was brought up, I made my position of
the TAT. We deserve a greater share. Now just how much of the greater share, that
1s up for discussion, but the State seems to be of a mind that they will not even discuss
1t with us. I would just like to say to the State, “Come on people. We are all struggling
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and we are looking for ways, so let us open the door and let us discuss this.” Maybe
Mr. Mickens should get a job over there. Anyhow, keep working at it. We will find a
way. Thank you.

Council Chair Rapozo: Anyone else? Seeing none, I will call the
meeting back to order. Further discussion? Councilmember Kuali‘i.

There being no further testimony, the meeting was called back to order, and
proceeded as follows:

Councilmember Kuali‘i: I am not sure on the last part of this summary
statement that the funds be directed towards addressing the County’s backlog and
road resurfacing, repairs, or reconstruction. Is that a limitation or is it just going
to...because I would think that we need to also add road safety. I have been hearing
so much from constituents about...and a lot of it is the highway, so it is the State
Highway, but the need for crosswalks and lowering the speed limit. We have an issue
coming up today and it seems like if this is traffic fines, that not only should it go to
the roads resurfacing, repairs, and reconstruction because we know so much about
the one hundred million dollar ($100,000,000) backlog, but different Counties may
not have the same issue. I do not believe they do. For us, this is one (1) of the
priorities. I think if it is totally specified like limiting it, I would like to add road
safety.

Council Chair Rapozo: It 1s not specified in the Bill because we do not
think the State should be telling us how to spend that money, but that would be our
position. Our position would be that those funds would be used for those. Right now,
if the Bill passes, it would be the Counties choice on how to use those funds. Those
funds would come in...

Councilmember Kuali‘i: Do we know why it is listed here like that?
The last part of the communication says...

Council Chair Rapozo: That was my suggestion.

Councilmember Kuali‘i: But it is not a limitation?

Council Chair Rapozo: Not in the Bill.

Councilmember Kuali‘i: Okay.

Council Chair Rapozo: Should the Bill pass, then the County would

have the discussion of where those funds will be utilized.

Councilmember Kuali‘i: If we do talk about where it could be utilized
and we do mention the backlog of resurfacing, repairs, and reconstruction, let us
make sure we also mention road safety because I think it is important.

Council Chair Rapozo: Hopefully we can get the Bill at least passed
at HSAC so we can get the funding source and then we can have the discussion on
how those funds will be used. Any other discussion? Seeing none.
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The motion to approve C 2016-174 was then put, and carried by a vote of 6:0:1
(Councilmember Chock was excused).

C 2016-175 Communication (07/15/2016) from the Deputy Planning Director,
requesting Council approval to apply for, receive, and expend State Fiscal Year 2017
funds, and indemnify the State of Hawaii Department of Land and Natural
Resources, State Historic Preservation Division and the National Park Service, in the
amount of $2,000.00 with an anticipated in-kind match of $1,200.00 from the County
of Kaua‘l Planning Department, to be used to procure services of a consultant to
promote historic preservation at the grass roots level and to nominate the Hanapépé
Bridge to the State of Hawaii and National Register of Historic Places:
Councilmember Kaneshiro moved to approve C 2016-175, seconded by
Councilmember Yukimura.

Council Chair Rapozo: Any discussion before we call for public
testimony? Any public testimony? I will suspend the rules. Anybody registered to
speak?

There being no objections, the rules were suspended to take public testimony.

DOROTHEA HAYASHI: Dorothea Hayashi. Good morning, Council
Chair and Councilmembers. I am hoping that this will...well, it said Hanapépe
Bridge and I am concerned. Should we put in 1911 just to identify because there are
two (2) bridges in Hanapepe? The resolution today will finally bring closure to the
hopes of many people who have cared for and have really pushed for the historic
registration of the 1911 Hanapéepé Bridge. Thank you also to the present Historic
Preservation Commission members for their help in getting us here today. Before
beginning this journey of the repairs of the bridge, my hair was much, much darker,
so you can see it has been a long, long road. When I joined a few residents to begin
the effort to repair the bridge, we believed the bridge was on the historic list. It was
on the Hawai‘i State Historic Bridges Inventory, but then politics is a strange animal.
The words were deceiving because it did nothing to protect the historic existence of
the bridge. We were informed that the structure of the bridge could be altered
because it was not officially placed on the historic list. Confusing as it was to us,
private citizens, so within our little group, one (1) person took it upon herself because
she felt that our hopes would be taken away. She went through the process assured
that it would go all the way up to the National Register of Historic Places (“National
Register”). It was about a year or two (2) ago that we found out the promise was never
fulfilled. Once again, a few of us appealed to the Kaua‘i Historic Preservation Review
Commission and this is the result of their efforts to help us get this unique bridge,
which is one of a kind already in the State of Hawaii if you read the inventory on the
description of the bridge. We gray-haired citizens used this bridge in our youth and
we feel that it deserves to be historically recognized. Together with the worn-out
bridge, let us always remember how the people of the 1911s lived and worked in our
little town using this bridge. Why are we constantly changing our towns to look like
cities of the mainland, United States of America (USA)? We, in Hawai‘l, have had a
unique life that is now disappearing before our eyes as we are changing our streets
and everywhere we see it. I am sorry.

Council Chair Rapozo: Okay. Thank you. Anyone else wishing to
testify? Okay.
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ELSIE GODBEY: My name is Elsie Godbey. I guess we are
asking for some help in registering the National Register with one thousand two
hundred dollars ($1,200) amount from the Council approval to help us. Anyway, I
hope you will okay it because I feel that our association, which is now formulated by
business and professional association that started in the mid-1980s or something like
that and under it was the main street program. For the association to be on the main
street program, we were required to hire a consultant and it cost us, I do not know
the exact amount now, but it costs us about two thousand dollars ($2,000) to hire this
consu