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KA'AINA HULL, DIRECTOR
JODI A. HIGUCHI SAYEGUSA, DEPUTY DIRECTOR

DEREK S.K. KAWAKAMI, MAYOR
MICHAEL A. DAHILIG, MANAGING DIRECTOR

RE:

APPLICANT:

SUPPLEMENT#7TO
PLANNING DIRECTOR'S REPORT

Class IV Zoning Pennit Class IV-2022-1
UsePermit U-2022-1
Special Management Area Use Permit SMA(U)-2022-1

PHILIP J. GREEN AND LINDA M.GREEN

Attached for the Planning Commission's reference is supplemental information as follows:

a. Letter (12/5/2021) from Rohn Boyd.
b. Letter (12/9/2021) from Mia Melamed.
c. Letter (12/9/2021) from Michal Stover.
d. Letter (12/10/2021) from Native Hawaiian Legal Corporation.
e. Letter (12/11/2021) from Makaala Kaaumoana.
f. Letter (12/11/2021) from Darcie Wilcox.

g. Letter (12/12/2021) from Marissa Leimakanalani Ornellas.
h. Letter (12/12/2021) from Mauiola Cook.
i. Letter (12/12/2021) from Gregory Scott.

j. Letter (12/12/2021) from Sarah Barger.
k. Letter (12/12/2021) from Malia Frye.
I. Letter (12/12/2021) from Kelvin Ho.
m. Letter (12/12/2021) from Sarah Wright.
n. Letter (12/12/2021 from Alexa Belmont.
o. Letter (12/12/2021) from Gloria Estrella.

p. Letter (12/12/2021) from Jonathan Kissida.

q. Letter (12/12/2021 from Devin Forrest.
r. Letter (12/13/2021 from Letani Peltier.
s. Letter (12/13/2021 from Beryl Blaich.
t. Letter (12/13/2021) from Erin Pickett.
u. Letter (12/13/2021) from Mehana Vaughan.
v. Letter (12/13/2021) from Kananaikahaku Kuhaulua.
w. Letter (12/13/2021) from D. Kapua Sproat.
x. Letter (12/13/2021) from Sharon Gottfried.

y. Letter (12/13/2021) David Moore.
z. Letter 912/13/2021) Na Kiai Nihoku.
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aa. Letter (12/13/2021) from Timothy H. Irons.

By

Romio Idica
StaffPlanner

Date: 1'1^/1^-t.



From:
Sent:
To:
Subject:

rohn boyd <rohnb@me.com>
Sunday, December 5, 2021 7:51 AM
Planning Department
LETTER IN SUPPORT OF SMA-2022-1 APPLICATION

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even if the sender Is known
to you unless it is something you were expecting.

SMA-2022-1

My name is Rohn Boyd and 1 am a long time resident of the north shore. 1 would like to clearly states that the onset that
1 support the right for all people to worship and conduct cultural practices. Having said that, 1 find the objections to the
proposed residence to be the typical arguments and inflammatory rhetoric about size and scale that we have heard over
and over on previous applications.

Iformerly lived inSeacliffPlantation atthe base ofcraterhillformanyyears. During my residency in Seacliffl made
weeklytrips (sometimes daily) to the top of crater hill. 1 verymuch enjoyedthe peace and solitudeofthe refuge. Inthe
10 years that 1 lived in Seadiff 1 never once witnessed a single cultural practitioner. We've all heard this same argument
for other high profile SMA applications over the years. In fact a condition was imposed on another nearby parcel 11
years ago to allow practitioners access to a certain portion of that property in perpetuity. Since that approval not one

person has exercised their right to practice on that property over the past 11 years. Again i support the rights of people
from all walks of life to practice their cultural rituals however using this argument to gain access or control someone's

private property is overreaching. There's plentyofopen space hereon Kauai indudingCraterhillforfolkstoworship and
practice. In fact practitioners have access to crater hill through a gate on Makana Ano Place to USFW (fish and wildlife)
so why do they need access to other folks private property?

Another common tactic in arguments against many ofthese residential developments is the size ofthe residence. 1 saw
this used against another application years ago and the tag line the opposition utilized against that applicant was that
the housewasthe "samesize asWalmart".Thesetypes offictitious, inflammatory statements are utilized to create a
sense ofshockamongcommunitymemberswhichthen incite opposition based uponfalse information. Infactforthis
very application there is an facebook page which falsely claims that the residence is 12,000 square feet when in fact the
true square footage is less than 25% ofthe stated size. I urge the commission to act on true verified facts and not the
coconut wireless fake news.

There's also mention of seabirds. Other than Nene there are no seabirds on the back side of crater hill. The birds reside
on the windward side which allows them to leverage the headland winds for flight.

In closing I emphatically support this permit application SMA 2022-1 and all aspects of the design.

Thankyou,

Rohn Boyd



Melamed, Mia <mia.melamed.researcher@hawaii.gov>

Thursday, December 9, 2021 10:13 AM

Planning Department

Petition for intervention on behalf of Na Ki'ai o Nihoku

CAUTION: This email origmated frorn outside the County of Kauai. Do not dick links or open attachments even ifthe sender is known
to you unless it is something you were expecting.

Mahalo Honorable Kaua'i Planning Commission Members.

Nihoku is a vital place to the KTlauea community of ecotogical and cultural significance. My name is
Mia Melamed. 1 was born and raised bythe mountains, valleys, and sea that collectively make up
Kaua'i's north shore. 1 am a Habitat and Fish Monitoring Technician for the Kauai Division of Aquatic
Resources. My decision to study natural resources environmental management in college was

guided by the love and respect towards the environment 1 was raised by. Maintaining the ecological
and cultural integrity of this land is critical in providing the means for our keiki to connect with and
too form an affinityto protect and presen/e. 1 appreciate the planning department's hard work on
this issue and the conditions outlined in the director's report. 1 fully support Na Kia'i o Nihoku's
application for a contested case. Nihoku would be irreparably harmed by the proposed
development as outlined in the original application, and the conditions to move the dwelling down,
shrink it's size, control predators, and include protections for birds, as well as provide for cultural
access are vital.

Mahalo for your time and consideration.

Sincerely,

Mia Melamed

Mia B. Melamed
Habitat & Fish MonitoringTechnician II
Division ofAquatic Resources - Kaua'i
State of Hawai'i Department of Land and Natural Resources
3060 'Eiwa St. Rm#306, Lihu'e Hl 96766-1875

><> ><> ><>

Contacts:
Mobile: +1 (808) 651 2486
Office: +1 (808) 274 3344



From:
Sent:
To:
Subject:

Michal Stover <mfsleh@yahoo.com>
Thursday, December9, 2021 10:14 AM
Planning Department
1 support Na Kia'i o Nihoku's application for a contested case

CAUTION:This email originated from outsidethe County of Kauai. Do notclick links oropen attachments even ifthe
sender is known to you unless it is something you were expecting.

This concerns Agenda Item 1. Continued Agency Hearing a. SPECIAL MANAGEMENT AREA USE PERMIT (SMA(U)-2022-1),
CLASS IV ZONING PERMIT (ZJV-2022-1), and USE PERMIT (U-2022-1).

Mahalo Honorable Kaua'i Planning Commission Members.

Nihoku is a vital place to the KTIauea community of ecological and cultural significance. 1 appreciate the planning
department's hard work on this issue and the conditions outlined in the director's report. 1 also support Na Kia i o
Nihoku's application for a contested case. Nihoku would be irreparably harmed by the proposed development as
outlined in the original application, and the conditions to move the dwelling down, shrink it's size, control predators, and
include protections for birds, as well as provide for cultural access are vital.

This matteris importantto me because Ivolunteeredformanyyears atthe KTIauea PointNational Wildlife Refugeto
recreate native forest on Nihoku to improve native bird habitat.

Mahaloforyourtimeandconsideration.

Sincerely,

Michal Stover
KTIauea, Kaua'i, Hawai'i



Native Hawaiian
LEGAL CORPORATION

1164 Bishop Street, Suite 1205 • Honolulu, Hawai'i 96813
Phone (808) 521-2302 • Fax (808) 537^268 • www.nativehawaiianlegalcorp.org
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Decemberl 0,2021

Ka'aina Hull
Planning Director
C/0 Kaua'i PIarming Department
4444 Rice Street
LThu'e, Kaua'i 96766

RE: In the Matter ofthe Application ofPhiIip J. Green and Linda M. Green, Tmstee ofthe
Philip J. Green , Jr. Tmst, dated December 4, 2018, and the Linda M. Green Trust, dated
December 4, 2018 for a Special Management Area Use Permit, a Use Permit, and a Class
IV Zoning Permit for Sea CliffPlantation Lot 11-A for development ofthe real property
situated at Kilauea, Kaua'i, Hawaii, identified by Kaua'i Tax Map Key No. (4) 5-2-
004:084 (CPR N0.0001).

AlohaeMr.Hull,

This letter is being submitted on behalfofNa Kia'i o Nihoku ("the Hui"). As was dicussed during an
informal meeting on Monday, November 29, 2021, the Hui has considerable concems regarding the
building setback line that applies to the subject property, Lot 11-A, TMK No. (4) 5-2-004:084 (CPR
N0. 0001) ( subject property"). Recently discovered public documents call into question the location of
the setback line referenced in the Greens' permit application. Since our last meeting, we have conducted
further research and continue to caution against a recommendation to approve the Greens' permit
application without first confirming what setback line applies to the subject property. Without any
evidence or information received to the contrary, the public record suggests that the setback line that
applies to properties built on the slopes ofNihoku, including the Greens' property, should be different
from the "Existing Building Setback Line" (described as a semi-circle area) referenced in Preliminary
Recommendation No. 6 ofthe Supplement #6 to the Planning Director's Report (Amended) dated
December 6, 2021 ("Planning Director's Report").

Numerous documents from a variety ofsources support the conclusion that a different setback line
should be employed by the Kaua'i Planning Department as the framework for the conditions it
recommends in response to the Greens' permit application. First, a lower building setback line was
established pursuant to the approval ofSpecial Management Area permit in 1982. On February 10,
1982, the Kaua'i Planning Commission approved Special Management Area permit SMA(U)-82-2
ultimately resulting in a twenty-five (25) lot subdivision then known as "Crater Hill." One condition of
the permit was a building setback line (" 1982 setback line"). See Findings ofFact, Conclusions ofLaw,
Decision and Order, attached hereto as Exhibit "A." The Greens' property is located within this
subdivision. See Site Plan with 1982 and 1994 setback lines, attached hereto as Exhibit "B." Public
records suggest that the conditions for the SMA(U)-82-2 permit, which includes the 1982 setback line,
continue to apply today.

Uluo'a. Upright, straight/ stately, taU and straight as a tree without branches; sharply peaked, as mountains. Fig., righteous, correct



Second, an attempt in 2002 to apply a setback line other than the 1982 setback line to the lot
immediately adjacent to the Greens' property appears to have been ultimately unsuccessful. In 2002, an
application for the construction of a single-family residence on TMK No. (4) 5-2-004:085 was proposed.
The application proposed that the structure would be located within a "1994 setback." On November 4,
1994, the Kaua'i Planning Commission had approved a permit for a master planned multi-property
project involving a subdvision ofthree agricultural lots within the Crater Hill subdivision. That permit
approval established a different setback line ("1994 setback line"), but included conditions such as the
creation of a market lot, an agricultural lot, a community park lot, a school site, and a botanical garden.
An August 27, 2002, Kaua'i Planning Department StaffReport, which contained findings in response to
the 2002 project application, addressed the 1994 setback line noting as follows: "the conditions of
approval ofthese [1994] permits have not been met, and the two year duration ofthe SMA permit as
indicated in the County ofKauai SMA Rules and Regulations has expired. Therefore the original 1982
setback line remains in effect, and the applicant's stmcture should be located behind that 1982 line."
(emphasis added). See StaffReport," attached hereto as Exhibit "C." It is our understanding that this
applicant subsequently withdrew their project application.

Third, a review ofpublic records regarding the subject parcel - apart from the Greens' deed in 2019 -
confirms the applicability ofthe 1982 setback line. The Quitclaim Deed from James Pields and Denise
Gilmartin to SeacliffKilohana LLC recorded in January 2017, the SeacIiffKilohana Declaration of
Condiminium Property Regime for Lot 11-A recorded in April 2017, and the First Amendment to
SeacliffKilohana Declaration of Condominium Property Regime recorded in June 2017 all reference the
1982 setback line as controlling. However, in 2019, the Greens' condominium unit deed from Seacliff
Kilohana suddenly refers to the 1994 setback line. There is no document recorded with the Bureau of
Conveyances ("BOC") that explains the change to the 1994 setback line in the Greens' 2019 deed.

Fourth, the Greens' deed for the subject property itself contains conflicting references to an applicable
setback line. The Greens' deed references the 1994 setback line, but it also confirms that the property is
subject to the terms and provisions contained in the Declaration of Covenants, Conditions and
Restrictions ofthe SeacliffPlantation at Kilauea Bay Community as amended on December 28, 1988
("1988 Amendment") and then on June 3, 2002 ("2002 Amendment"). See the Greens' Seacliff
Kilohana Condominium Unit Deed, attached hereto as Exhibit "D." The 2002 Amendment references
the 1988 Amendment, which specifically notes that "Lot[] 11 .. .inthe SeacliffPlantation Community
[is] subject to a building setback line which was approved by the County ofKauai in the said SMA(U)-
82-2 on Febmary 10, 1982 and as shown on the subdivision map approved by the County ofKauai." See
1988 Amended Declaration ofCovenants, Conditions and Restrictions ofthe SeacliffPlantation at
Kilauea Bay Community, attached hereto as Exhibit "E." Nothing in the 2002 Amendment affected the
1982 setback line. See 2002 Amended Declaration ofCovenants, Conditions and Restrictions ofthe
SeacliffPlantation at Kilauea Bay Community, attached hereto as Exhibit "F."

Finally, the deeds to all four lots east ofthe Greens property - which are also located within the same
subdivision - each reference the 1982 setback line. Public records through the BOC confirm that TMK
No. (4) 5-2-004:085 owned by David Wilmot Trust, TMK No. (4) 5-2-004:086 owned by Serenity US
LLC, TMKNo. (4) 5-2-004:087 owned by Bruce Whale, and TMKNo. (4) 5-2-004:088 owned by Ellen
and Paul Barker Trust all reference the 1982 setback line as controlling. These deeds were recorded in
2014, 2020,2018,and 2021 respectively. Without further information, it is difficult to reconcile how the
1982 setback line would apply to the properties immediately adjacent to the Greens' property and within
the same subdivision, yet somehow not apply to the Greens' property.



For all these reasons, we urge the Planning Department to carefully evaluate and determine which
setback line applies to the subject property particularly since Preliminary Recommendation No. 6 ofthe
Planning Director's Report relies upon a setback line for the subject parcel. Absent confirmation ofthe
controlling setback line, the parties' good-faith efforts to engage in any type ofsettlement negotiations
are futile, and we welcome any information you may have that provides clarity to this issue. Mahalo in
advance for your prompt attention to this matter.

Me ka ha'aha'a,

Kirsha K.M. Durante, Esq.
Senior StaffAttomey
Native Hawaiian Legal Corporation
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THE PLflNNJNG COMMISSION DF Tlffi COUMTr OF KAUAI

STflTE OF HAWflII

IN THE MBTTER OF THE APPLICflTION )

OF

ROBERSDN LARSON PARTNERSHIP

) FDR
)
)

AMENDMENTS 70 CONDITIONS OF
APPROVflL OF SPECIAL MANAGEMENI-
AREA USE PERMIT 5MA(U)-82-2

FINDINGS OF FACT, CONCLUSIONS OF LflW,
DECISION flND ORDER

The above entitled application came on for hearing before the Plannlng
Commission of the County of Kauai, State of Hawall, (hereinafter "Planning
Cofflmlsslon") on Septeffiber 26, 1984, In the Councll Chambers of the County
Building in Lihue, and the Plannlng Commisslon, having considered all the
evidence sufafnitted anct belng fully Ihforfned, hereby makes the following
Findings oF Fact, Conclusions of Law, Decislon and Order;

FINDINGS OF FACT

PARTIES

1. Legal awner of the real property described herej.n is Roberson-Larson
Partners, a New Meidco partnershlp.

2. David Sproat, (hereinafter "Sproat") owns property within the viclnlty of
the real property described hereln and David Boynton, (hereinafter
"Boynton") is spokesman for the Sierra Club, National Wildl-lfe Federatlon
and Audubon Society.

PROCEDURAL REQUIREMENTS

3. The request for the amendment to the condltions of the appllcation herein
was submitted In accordance with the reQuirements of the Special
Management Aiea (SMA) Rules and Regulatlons of the County of Kaual.

4. Pursuant to a letter dated Augusfc 27, 1984, from Vfalton Hong,
(hereinafter "Applicant") representJLng the legal owners, the requested
revlslons to conditions were pracessed.

5. The Applicant has submitted an affidavifc dated September 6, 198A,
indlcating that notlce of the public hearlng on this matter was given to
residents'in the vicinifcy of the real propeity in accordance with Section
9.0 of the SMA Rules and Regulatlons of the County of Kaual.

6. An Affidavlt of PubllcaUon uated September 21, 1984, by Amy Kabazawa
verlries that notlce of the publlc heanng on thls matter was publlshed
In the Garden Island newspaper on Septeniber 5, 1984.

7. At the tine of the pubilc hearing, the Planning Commission permitted
Sproat and Boynton to intervene In the proceedlngs as partles.

DESCRIPTION DF REAL PROPERTY

8. The subject property also known as "Crater H1U," 1s located In Kllauea,

aDDroximatelyT.OOO'feet east of Kllauea Toun; orlglnally identlfied as'TaS<'Map"Key:'5-2-04:'i7
(no», Tax Map Keys: 5-2-04:74-101) and rontalns an

overall area of 397 acres.
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9. It is classlfied by the State as flariculture and Conservatlon, wlth the
latter belng a 300-foot strip along the makal boundary. It 1s
general-plan.ied Agrlculfcure and Open, while County zonlng conslsts of
approximafcely 200 acres of Agrlculture and 180 acres of Open.

10. The makai boundary of the parcel 1s sheer cliffs of helghts up to 500
feet. The southeast portion of the parcel drops to Kilauea Stream over"Open"-2oned lands with slopes greater than 20%. The southwest slde of
the hill descends feo a relatively flat plateau and the ('flg"-zoned lands.
(See Exhlblt G).

PROJECT BACKGROUNO

11. Slnce 1976 proposals have been received for development of the property.
In all instances, concern has been expressed regarding the importance of
seabird colonies and the unique landform and landmark characterlstlcs of
Crater Hill. The followlng chronology summarlzes these applications:

a. Dctober 1976 — A subdivlslon and SMA permlt applicatlon was
submitted showing the majority of the lots located withln the prime
Agriculture-zoned portlon of the property. The applicafcion could
not be accepted until the applicant provided an environmental
assessment which evaluated any impacts to seablrd colonles and
social, physical, and aesthetic impacts that could have resulted
from the subdivision.

b. SMA(U)-79-2 - July 1979 — An environniental impact assessment was
prepared by the former owner (l.e., the 1976 applicantt Panorama
Consortlum), and an application was resubmitted for an SMA, Varlance
and Class IV Zoning Permit to create a 15-Iofc subdivis-ion which
included a 97±-acre lot along the rldge praposed for conveyance to
the nature conservancy. The majorlty af the 14 lots were now
proposed in the "Open"-2oned portion of the property. These
applicafcl.ons were denied because of the following reasons:

1) the impacts of a subdivlslon on the important seabird colonles
and a unique landfonn and landmark;

2) access, soil eiosion and drai.nage problmes were anticjlpated
shoulcl the steep slope areas be subdivided;

3) subdivision of the sloped areas should be restricted to prevent
excessive cuts and fills and erosion and pollution of Kilauea
Stream estuary;

4) the appllcation dici not adequately address concerns of wildUfe
preservation, man-made encroachment on a natural landmark,
eroslon potentials on steep slopes and agricultural intant.

c. SMA(U)-aO-l - September 1979 — The epp.llcant reapplled for an SMA,
Variance, and Cla$s IV Zoning Permit to create a 2-lot subdivisj-on
wlth the boundary roughly Following the Conservatlon District
Boundary. Again, the 10&1 -acre parcel contalnlng the seabird
colonies was proposed for conveysnce to the Nature Conservancy.
5.1nce the variance request was to allow resubdivision of the second
lot, at the request of the Commj.sslon, the applicant submitted a
praposed future 10-lot subdlvision for the second lot. Again,
senous concerns were expressed regarding wi-ldlife preservafcion,
man-made encroachn'ients on a landmark, erosion potentials and
agrleultural intent. It was concluded that, as conveyance pf the
106t -acre parcel to the Nature Conservancy would benefit the

publlc and roaintaln the Integnty of Crater Hlll, the yanance to
resubdlvide could be considered piovided severa.l restrlctions
i-elatlng to bulldlng setbacks an'd denslty controls weie Imposed.
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The appllcsnt requested fco have the conditions modifled or deleted
and eventually wibhdrew fche applicatlon because the Commission v^ted
to follaw sfcaff's recommendations.

d. SMA(U)-B2-2 - October 1981 — The appllcant applied for a U-lot
subdivlslon and proposed to dedlcate 90± acres of the remnant
parcel for a County Agricultural park. As the same concems
expressed ln previous appllcations were ralsed, approval was subject
to strlngent condltlons »hlch Included the bu.tldlng setback llne and
ronstiuctlon of a fence foi wildllfe protectlon. Pnor to actlon,
the applicant requesfced an amendment to the setback Izne condlt.ion
and offered a campromise setback line. In response, the Commlssi.on
readjusted the setback llne to a thlrd location and approved the
applicatian. Shortly thereafter, the applicant requesfced
reconsideratlon of the action stating that locatlon of the setback
line was mlsunderstaod and that if the line remained as approved,
they would not be abje to dedicate the 90 acres for the "Ag" park.
Eventually, a fourth setback llne "C" was agreed upon (see Exhibit
F). However, to accommodate such, the applJcant redesigned the
subdivislon from 14 lots to 25 lots, reduced the area for Ag paik
dedication froni 90^ acres to 7&t acres and the applicable
conditions of approval were revised to read as follows:

"1) The proposecf buildlng limit setback line "C" shall be
established on the ground and on the map at the time of
subdivis.i.on review and approval In accordance to the criteila as
presented in delineatiQn of the setback line which is presently
interpreted to be generally as shown (for 3MA Permit purposes)
on the map submitted by the applicant wlth the February 5, 1982,
letter to the Planning commlsslon. More speclficaUy, the
cnteria to be used are as follows:

a) On the western portlon of Crater Hill, ths bullding limlt
setback line shall be such that no buijdings shall penetrate
the ridgeline horizon when viewed from Kilauea Town.

b) On the eastern portion of Crater Hill, fche bullcting limit
sefcback line shall be such that no buildings appear to be
placed any higher than the profile llne of the flat land
between Kuhio Highway and Crater N11,1 when vlewed from the
vlslble polnts along Kuhlo Hlghway."

2) As represented by the applicant, with the adopfcion of bullding
limlt'setback 1.1he "C" the Appllcantshall: "...b) Fence the
shoreline area of Crater Hill;..."

After several field trlps by Plannlng staff, the Plannlng Coinmlssion, the
:'s englneer, and U. S. Flsh and Wlldllfe representatives, both

the'buildlng setback'and fence lines xete established (see Exhiblt E -

Subdivision Map - Red line).

On May 12, 1982, tentatlve apprayal for subdiyislon af the pmperty tias

grarited subject to several condltlons. Conditlon »12 read as follows:

"12. Priar to flnal subdlvlslon approval and commencenent of

suhdi'/ision constiuction dranlngs deslgn, the appllcant
shali'establlsh on the ground, for verlflcaUon^by the

Plannlng'Oepaitment, thase^ppllcable srtbaA^s^an^
eaM'nien^s'as'discussed In this report and »hen SMn(U)-B2-2

was'acicroved. The ftnal desian of the subdlKlsior^
includina the flnal_sybdivi.sion map shall be te^s^

the sald buUrilnq llmlt llnes as one or tne cantrols In

th'e layout or tne lots and icadways.'



The line was establlshed and verlfled, and th» 27-lDt sulxllvlslan
received flnal approval on flugust 15,1?63.

13. Nprth Shore Oevelopinent Plan Uodate

The Update recognizes Crater Hlll as a "slgnlficant, scenlc, eculoglcal,
and recreational resource" which "must be protecfced from Incampgllble
land use." It further states that "the vlew of Crater HIU rrom the town
center and Kuhio Highway should nofc be obstruct:ed and fchat Crat.er Hlll
should remain without conspicuous man-made Improvements." The plan
recognizes that "an extremely valuable seablrd habltat area exists along
the steep sea cliffs In the Kilauea Lighthouse area from Kauapea Beach to
Mokolea Point," and recomnends that "important natural habltat areas For
wildlife should be protectea and enhanced."

As such, the Update proposes to place Crater Hlll itself wlthln the
"Open/Special Treatment Resource" zone. The zoning llne would Follow the
SMA llne along the base of the hlll.

APPLICflNT'S PROPOSAL

14. By letter of August 27, 1984, the Applicant requested to have Condltlon
No. 1 (relating to the building setback line) removed and to modify the
location of the fence llne. The appllcant provlded fche followlng
justj.fication in part:

a. Relat-ing to the building setback line:

1) "The siting of subdlvision roads and the setback lines were
based largely on topographic maps and fleld reconnaisance made
under dense vegetative condltions. The appllcant, englneer, and
consultants believed the setback lines to be workable at that
time.

2) As vegetation was cleared and roads developed, the location of
the setback line could be surveyed and its physical Jocafcion on
the ground determlned. It then became apparent that the setback
line in relation to subdivlsion roads and natural topography was
unreasonable, unworkable, and unrealistic.

3) The established setback line prohlbits owners from se-lectlng
sultable and reasonable building sites based on natural
topDgraphy. For example, the sefcback line restricts
construction to the top of a large cut which resulted from
roadway construction, or to areas of steeper slopes, instead of
flat buildable areas.

4) The fcopography of the site will naturally dictate logical and
feasible areas of buildlng, and no setback is required.
Practlcal engineerlng problems and prohlbitive costs of access
to hlgher, steeper elevatlons will dlctate that construcUon on
lots makal of the road be on lower, flatter areas.

5) Extensj.ve restrictive covenants and condltions will sufficiently
mitigate any visual impact caused by structures, alleviatlng the
need for any setback line."

b. Relating fco the fence llne:

"A U.5. Flsh and WUdli.fe servlce representative has indicated that
the dorfnward jog, which was intended to protect several bird nesting
sites, is unnecessary and there would be no objection to contj.nuing
the fence line in a straight line."
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15.

16.

17,

18.

?Lthe.septelnber 2&' 1981- Pub"i= hearlng, the Acpllcant withdre* hls
remove the Jog In the fsncellne and requested to establlsh a

setback crlterla rather than remove the setback llne.', he proposed:

a. In the vlclnlty of Lots 11-16, houses could be slted such that the
peak of the roof nould be no hlgher than the elevatlon of the
fenceline; and

b. In the vlclnlty of the llghthouse (Lots 1,2,3 and remalnder of
Lot 9) houses could be bullt up the hlll so long as the peak of the

roof was not vlslble from the lighfchouse (not above fche orange Ilne
on the Appllcant's ExMblt "A" attached).

The Appllcant contends that the fencellne and 10B± acre remnant parcel
prevents constructlon on the hlll and that house ^ltes further up the
hlll would be blologlcally acceptable to the blrd wlldllfe provlded roof
peaks not extsnd above the fencellne.

The Appllcant provlded one wltness, Mr. Davld Uages of Klages and
Associates, an arehltecture and plannlng flrm hlred by the Dwner.Mr.
Klages presented several renderlngs proposlng re'forestatlon to mitlgate
adverse visual aspects of structures higher up the hill. Accordlng to
Klages, reforestatlon would provlde an additional buffer for bird nesting
aieas, vlsually enhance the slte, stop eroslon, add prlvacy to hpmesltes
and screen homes from sensltlve views. Vegetatlon can buffer bulldings
such that none appear to penefcrate the ridgellne.

The owner clainis that he has already contrlbuted to the community in
teims of an agrlcultural park dedlcatlon, bird sanctuary lot^ predator
fence for the blrds and water system improvements.

INTERVENORS' CONCERNS

19. Intervenors Sproat and Boynton, along wlth witness Dr. David Moore,
stated the followlng concerns:

a. Removal of the setback line will cause structures to protrude above
the ridgeline when viewed from Kilauea Town. Homes could be built
up to the fencellne.

b. Vegetatlon does not hinder or prevent accurate survey; and accurate
topography map of the property v/as produced. The setback line was
establlshed on the ground firsfc, then transposed to a map. The
survey preceded the road construction. The fenceline, setback llne
and roadway locations were known prior to grading of roads.

c. If reforestatlon is undertaken, It should be coordinafced with owners
and be in keeping with existlng fcrees and vegetation, however, it is
questionable as to who would enforce such requirements*
Reforesfcation could serve to screen roadway cut and house sites
constructed in accordance with the building setback line as It
exists today.

d. The subdivlslan llnes were drawn in relation to the setback Une and
not the ather way araund. "The setback li.ne is the glven element in
the approved plan—everything else was promised to be in correct
relatian to it."

e. The original SMA application repetitively refers to the setback
llne,,preservatipn of view planes, or building on lower slopes to
establish the acceptabillty and reasonableness of the Applicant's
proposal. If the setback line 1s removed, the SW\ permlt should be
retracted.
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1.

I^s^^he Loa^ S^?^h;,.ln.the
»PP"CBnt's °P;"l°",.l''ave ^veral

^deslrable bulldlng s'J.'tes; •ere Mde'by'the"'^"K,,
Ite :lDcauon-.lfas the IPPllcenfs cholce'and'was not
any government agency.

ilte-topograPhy and feaslblllty xlll not dlctate bulldable areas.
owners of the lots »U1 plck the best sUe for vle»s, etc.
orVw added costs to bulld at hlgher'elevatlons. Houses

the face of a scenlc landmark.

Imposlng restrlctlve covenants to mltlgate vlsual aspects of hoiiies
doesn't work. It 1s hlghly unllkely that other homeowners wll2
enforce or crackdown on'vlolatlons.'

If the setback llne 1s further adjusted, they request that a
re-evaluatlon nf the Envlronniental Impact Statement requlrements be
made, the llne adjustment be kept to a mlnlmum, that the publlc
receive something In return (e.g. no houses be vislble from the
llghthouse) and that a quallfled piofesslonal gmup manage the
refuge, or deed it over to' the publlc.

20. Jeiiy Lelnecke, Paclflc Island fldmlnlstrator foi the U. S. Flsh and
Wildllfe Servlce, testlfled that although allgnment of house rpor peaks
wlth the fencellne would be blo.Ioglcally acceptable, he would be opposed
to reforestatlon If It were not natuial to the habltat. Also, If houses
are llt up at nlght, shearwaters will fly into them.

21. Letters 01 speakers In opposltlon to the propased request veie Kalpo
Asing, representing the North Shore 'Ohana; Kelsey Maddox-Bell,
representing the Kllauea Neighborhood Associatlon; Cllnton Anderson;
Llbert K. Landgraf, repiesent.lng the State Department of Land and Natural
Resources; Rick Scudder, Chalrman of the Conservation Council for Hawall;
Gary L. Bla.tch, repiesentlng the 1000 Filends of Kaual; Beryl B. Blalch,
JoAnn YoshimotD, Barbara Morrlson and a petltlon wlth 1,106 signatures.

22. Jack Bennlngton spoke In support of the project.

PLANNING DEPARTMENT CONSIDERATIONS

23. In addition to the serlous concems for protecting a natural landmark and
preservatlon of a bird sanctuary, the setback line was also establlshed
to prevent excessi.ve cuts and fills during development and potential
assoclated eroslon. The prevlous re-establlshment of the setback llne
furfcher up the hill has permitted construction of the subdivislon road at
a higher elevation on steeper slopes, resulting in excesslve cuts that
reduced fche slze of the bulldable area. Such proof Indlcates that the
setback line 1s still needed for thls reason In addifcion fco preservlng
the scenic landmark and wildllfe sanctuary. The llne has been
compromlsed and readjusted 4 times throughout the course of thls
appllcatlon »lth the flnal locatlon belng submltted by the appllcant and
approved by the Plannlng Comfnisslan.

24. The setback llne was establlshed on the ground on the hlll Itself by a
survey crew and not through aerlal surveys whereby the accuracy could be
affected by vegetation. characterlstlc vegetatlon of Crater HU1 1s not
of a dense Impassable nature and should not have Interferred with
accurate field surveylng of the slte. The fleld survey wlth setback
llne, was then transposed to the base map and then the~subdivlsion llnes
were drawn onto it. The problem could have occurred If the contours on
the base maps were -tnaccurate whereby greater cuts than anticlpated
occurred on the graund durjlng constructlon of the roadway.
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^^t^^^^wt^ ?t^^a a? pro?°"d,br tteappucant.wu"
W_the hlgher^slrpes of Cra'ter Hlil.' Thirwduld'be'

S^^^L^t^nK^k;l".^ldeIInes"°Lth°e'"SMA^ies.'a'^ fi"Wlluatwuns
?rotectl°"

and preset''9tlo"-or'"astal"^enl^"i:e'so^ces"8nd

^^^^°^?t^l-3,and/>-ffialnde;'°r'L°T9^"sltaluneglo/heosu"s"eTIn°
^lth_the appllcant's proposed'criterla^oul'3 ^lo«"houses

_blrd nestlng^areas and'could-resuit~In''structures'
ovet_the rIdgeUne or proflle of-Crater'HlU~»hen~vIe)»edfrom

Jown. The exlstlng crlterla, wUch prevent"the roofs'of
frofn^protrudlng'above the'profrie''of the Hlll,~ls still valld

to protect the Integrlty of
'the

Hlu-as^-landDiark.', malntenance of the exlstlng setback llne on these lots does
^deprlve the appllcant of reasonable use of the lots slnce the

area on these lots 1s more than atfequate. Regardlng Lots
l-15, the flnal subdlvlslon map shDring thB setback Jlne Ind.tcated^amp^e

areas avallable for house sltes', varylng from 90' to 140' deep by^AM'
730' wlde. Fleld measuren]ents-indlcate''that cuttlng of the road has
reduced thls area to almost half (In some cases) leai/lng a strlp
buildable area varylng from w to 118' deep, as Indlcated in
following charfc:

Lot No.

11
12
13
14
.15

DEPTH OF BUILDABLE AREA
Mlnlmum Maxlmum

o
55'
55'
57'
46'

118'
118'
70'
80'
92'

73'
96'
67'
61'
(S'

26. Of the above, we conclude that^Lat^pjnd^^w^ b^^tee,m^"yLot
11"

^fKteS"S°thrtoad«a7cut"belng;too>lose_to^thej8tbaA^ll^^^t
;lU'h^e"a trTanguIa^shapGd'buildable a"a^Ithmore tto^ad^at^

^re"^
°s
r'S!d^c^

''^^""also'appms^^have^^^e^^^b^^ab^

^^a!
'Alttough*l;ot~15

has'the naTro»est dlstance_to^thejstbac^l^^°ft':.V,
tte're^'lnder of the lot has'an 80_feet^ldeJulUaUe a^a^whlch

is'aiso"adequate-to acconimodate 8 reasonable slze^esidence^"that
homes'constructed In thls subdlylslon^lU be^larger

tiian'arerage^
"Fuitherniore,

englneerlng and safety problems may^occur^
w'l'th a'houe'belng located'to close to the foadxay cut^and ample space,
at~leasi:'~Io~feet,"bet»een the house foundaUon 01 mil llne and the tap
of the''i:oad cut should be alloned for. Thls would further reduce the
bulidabie'area for Lots 13 and 14 to approxlmately 45 feet and 47 feet
deep.'--For conparlson purposes, a hause 45 feet square muld yleld a
fioor aiea of 2,025 square feet, nhlch 1s sllghtly larger than an
average-sized hame.

27. On this basis, it can be concluded that adequate bulldable area stlll
exisfcs on these lots even with the huiJtdlng setback line located in its
present poslfcj.on. It must be stressed that the reductlon resulted
because of the severe raad cuts, whj.ch were deslgned and constructed wlth
the appllcant's full knowledge of the location of the setback llne and
the consequences thereof. The lots are still workable and another
modification of the setback Une is not justlfiable.

28. If the bulldlng setback line 1s further canipromised on Lots 11-15,
structures would be permitfced as proposed by the appUcant an fche
original application of 1982 (5MA(U)-82-2). It was determined then that
these sites were unacceptable and the setback line was established to
limit structures to the base of the hill. Thus, to further comproinise
fche setback llne will defeat its original purpose and intent.
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I.
c°NELySJONS OF LAU

KO\?^1rc^°"eloMVh"fJtuhril^"^,o-ve.r the W""^th! ohawau ^^S. Lte ?LuaLc^rty..chlarte^.^^uMM of
and Re9ulatlons-of

thr^ty0?? SSa?0013'1
Mana9elnentArea"(SMA) ""!"

Part£m^ate^wf^mtshare.bee" "et, all Inteiested persons and
aii'inter^^Se^r9^m-,d -"°"ce of the'proceedings"on"tF;l5'matter7 and
Piesent"tesatlcmii"spm?ri^iparues_ha*'e teen affordld the'opportunlt^ to

', eviaence, and aigument on proposed amendments hereln.

lvSl?"Ksed-a"'end'l'ent-t° the condltlons of approval do not fully

a2apoter-205:fl °''-the;Ha»aU~Revlsed'S^^te"a?;dthe Special
Rules and Regulatlons'of tha~County'of~KauaI In that:

b.

d.

.rateLHlu •ls a ""Ique, scenlc landmark and a slgnlftcant
resource wlthln the coastal zone. Further comprom.lslng

setback llne and the cilterla"for-such would negatlvely
these^resources and'be contrary to the pollcles and

of the SMA Rules and'Reguiatlons of' the County of Kaual.

Approval of structures further up Crater Hlll »ould go dlrectly
agalnst the recommendatlon of the North Shore Developfnent Plan
Update.

The subdlvlslon was deslgned aiaund the setback Ilne affordlng each
lot ample butldable area. Constructlon of the loadway reduced_thls
area, however, the appllcant »as fully arare of the locatlon of the
setback llne on the ground and the Impact of the roadway prlor to
constructlon of such.

There is stlll buJlldabIe area on each Jot and adherence to the
setback Ilne and Its crlterla rill llmit the bulldable area on few
of the lots, but not deprive the appllcant of reasonable use of the
property.

DECISION flND ORDER_

On the basls of the Flndlngs of Fact and Concluslon of Law contained
hereln, it 1s the Decis-Lon and Order of thls Plannlng Conimlssion that the
proposed revisions to the condltions of approval for Special Management Area
Use Peimlt SNA(U)-82-2 1s not Justlfled.

IT IS HEREBY ORDERED that the appllcatlon foi revlslons to the
conditlons of approval for Speclal Managment Area Use Perutlt 5MA(U)-82-2 be
denied pursuant ta a motion duly passed by the Plannlng Commlsslon on
December 12, 1984, at Lihue, Kaua-l, HawaU.

BY ORDEFI OF THE PLANNING CDMMISSION OF THE COUNTY OF KAUAI, STATE OF
HAWAII.

ROBERT PRESTON, Chalrman
Planning Comml^slon . /
Dated: ^a^^^ sf^ V^P^
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COUNTY OF KAUA'I
PLANNING DEPARTMENT

LlHU'E, KAUA'I

STAFF REPORT

HEARING DATE: August 27, 2002

PROJECT:

APPLICANT:

Class IV Zoning Permit Z-FV- 2003-2
Use Pennit U-2003-2

New SeacliffEstates, LLC

FINDINGS

LOCATION: On the makai side of Makaano Place at its intersection with Pali Moana
Place, in the Seacliff Plantation Subdivision in Kilauea

TAXMAPKEY:
ZONING:

TMK:5-2-04:85
Open/Special Treatment-
Resource (0/ST-R)

AREA:
SLUD:

5.239 acres
Agricultural

GEN. PLAN: Agriculture EXIST.USE: Vacant

I. ACTIONS REOUIRED:

A Use Pennit is required for all uses, structures or development in a Special Treatment
District except repairs or modifications of land and existing structures tbat do not
substantially change the exterior form or appearance of three dimensional stmctures or
land. A CIass IV Zoning Pemiit is a procedural requirement when applying for a Use
Permit within the Open (0) District.

II. PRQJECTDESCRIPTIONANDUSE:

The applicant is proposing construction of a two story, 4,360 square foot single family
residence with an 840 square foot garage, pool, and landscaping. The residence will have a
maximum height of 25 feet as measured at all points of the building to the top of the roof.
According to the application, proposed lot coverage is 6.8%. Access to the site will be
from Makaano Place, via a gravel driveway.

The applicant has indicated that the exterior of the structure will be a light sand or beige/tan
color, with brown stained cedar shingles for roof material. Landscaping will emphasize
native species, with omamental landscaping restricted to the areas immediately adjacent to
the residence.

D.^.c..
AUG 2 ^ ZOOZ
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LEGAL REOUIREMENTS:

The requirements of Section 8-19.6 of the Kauai County Code pertaining to public hearing
notification have been satisfied.

IV. APPLICANT'S REASONS/.IUSTIFICATION:

Please refer to application.

V. PRO.TECT SITE AND SURROUNDINGS:

The project site is located on former sugar cane lands, now covered primarily with grasses and
scattered small trees and shrubs. The project site is located on the hillside above Makaano Place,
and slopes moderately down to the road. The Kilauea Point National Wildlife Refiige is located
immediately north of the subject property with the ocean beyond the refuge. Most other
properties in the immediate vicinity to the south and east remain vacant, although several other
residential developments are distributed throughout the subdivision.

Kilauea Lighthouse is located approximately 3,700 feet to the north, and Kilauea Stream and Bay
are situated below the bluffs approximately 4,000 feet to the east. Kilauea town is approximately
one mile to the southwest, with Kuhio Highway running generally east/west beyond the town.

AGENCY COMMENTS: (See Attachments)

The State Department of Health provided comments regarding wastewater disposal, construction
activities, and use of best management practices.

The Fire Department had no comments.

The Department of Public Works indicated that a grading permit may be required, and requested
grading plans with mitigating erosion control measures.

The County Department of Water will require approval of construction drawings for necessary
water system facilities.

The State Historic Preservation Division stated that since intensive cultivation has altered the
land, no historic properties will be affected.

ADDITIONAL FINDINGS:

PROJECT SITING

On February 10, 1982, the Planning Commission approved Special Management Area SMA(U)-
82-2 for what ultimately became a 25 lot subdivision then known as Crater Hill. The permit was
approved subject to several conditions including establishment of a building setback line that
resulted in the "1982 SETBACK" identified on the applicant's site plan.

Z-fV-2003-2 2
Staff Report
Augusl 20. 2002
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The project application indicates that the proposed structure is to be located within an area
identified as the "1994 SETBACK". The 1994 setback line was approved by the PIanning
Commission on November 4,1994 as part of a master planned multi property project involving
subdivision of three agricultural lots into market lots, ag lots, a community park lot, a school site,
and a botanical garden lot, with the development of related infrastructure (see attached approval
letter for Special Management Area Use Permit SMA(U)-94-14, Variance Permit V-94-16, Class
IV Zoning Pemiit Z-IV-94-56, Amendment to Conditions of Approval SMA(U)-82-2).
However, the conditions of approval of these permits have not been met, and the two year
duration of the SMA Pennit as indicated in the County of Kauai SMA Rules and Regulations has
expired. Therefore the original 1982 setback line remains in effect, and the applicant's structure
should be located behind that 1982 line.

If the applicant wishes to utilize the 1994 setback line, potendal options include:

1. Reactivate the 1994 permit, which would require resubmitting the application for
reevaluation by applicable agencies, and the Planning Commission.

2. Request that establishment of the 1994 setback line be considered as part of this
application.

3. Request a modified 2002 setback line that would allow development in locations
other than within the 1982 or 1994 lines.

K^J^
George Kalisik
Planner

Z-FV-2003-2
SLiff Report
August 20. 2002
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8EACLIFF KILOHANA CONDOMIN1UM
UNITDEED

TH18 INDENTURE, made thls Tp day of A^ ' 50^ by and
between SEACLIFF KILOHANA, LLC, a HawaU llmited llabllify companyi whose malllng address
is 3762 Kell'l Place, Princevllle, Hawall 8B7Z2 (herelnafter referred to as ths "Grartor"), and
PHILIP J. GREEN, JR. and LINDA M.-6REEN, Trustees offhe Phnip J. Green, Jr. Trust dated
December4,2018; and UNDA M. GREEN and PHIUP J. BREEN, JR., Tmstees of the Llnda M.
Oreen Trusf dated December 4, 2018, both ofwhose maillng address te P. O. Box 86, Kilauea,
Hawall 98754 (herelnafier referred to as the "Granlee");

WITNESSETH:

TTiattheGrantor, In consideratlon ofthesum ofTCN DOLLARS ff10.00)and othergood
and valuable conBidBraflon ta the Grantor pald by the Grantee, recelpf whereof Is hereby
acknowledfled, and of the promlses and covenants herelnalter set forth and on the part of the
Grantee to be faithfully obserosd and perfoimed, does hereby grant, baigaln, sell and convey
unio the Grantee, as tenanfs in common, In the fallowing proportionate shares;

An undlvtdedflftypercent (60%) interestto PHIUPJ. GREEN, MR. and LINDAM. GREEN,
Trustees of the Phllip J, Green, Jr. Trust dated December 4,201 B, thelr successors In trust and
asBlgns, IN TRUST, forthe uses and purposes and wKh all the powers contained in the aforesald
h-UBt Instrument, Induding without prejudlce to the genarallty of fhe foregDing, fuB powsr and
authority to sell, conVBy, exchange; partltion, mortgage, lease, pteilge orotherwise dealwith and
dlspose of any offhe lands or other property or Interests of the trust estate according to the their
solejudgmBntand dlBcretion; and

The remalnlng undlvlded flfiy pereent (60%) Interest to L1NDA M. GREEN and PHILIP J.
GREEN, JR., Trustees of the Llnda M. Green Tnist dated December 4,2018, thelr successorsIn
trust and asslgns, IN TRUST, fbr the uses and purposes and wlth all the powers contalned In the
aforBsald ttust Instrument, Inctudlng wlthout prejudice tnthe generality oftlie fbregolng, fljll power
and authority to sell, convay, exchange, partitlon, mortgage, lease, pledge or othenuise deal with
and dlsposs of any of the lands or ofher property or interests of the trust estate according to the
thelr sole judgment and dlscreflon.

The fallowlng descrtbed property, and the reverelons, remalnders, renis, Issues, and
profits thereof, and atl ofthe estate, right, tiUe and interest ofthe Grantor, both atlaw and In equity,
therein and tfriereto:

That certaln unit and common interest comprising a portlon afthe SeacBff
Wlohana Condomlnium PropBrty Reglme (herelnafter refeired to as the "Project"),

as established by fhe Seadiff Kllohana Dedaraflon of Condomlnium Property
RegimedatedMardi31lt20l7, andrerordedattheBureauofConveyancesoflhe
Stale of Hawaii (hereinafter refnred to as D)B "Bureau") as Document No.
A-a3160687, BS aroended by that certain Firat Ainendment to Seacllff Kilohana
Dedaratlon of Condominium Property Regime dated June 9, 2017, and racorded
In the Bureau as Document No. A.63730675, and as the same nnay be further
amended fram tlme to tlme (herelnaftEr referred ta as the "Dedaration"). The

<'ff®OCaa054/4Z/WB160905J>OCX} -2-



Project consists of Ihat cartaln pareel of land sltuate at Kllauea, Kauaii Hawail, and
more partlcularly described In Exhlblt "A" attached hereto and expressly made a
pgrt hereof, and In sald Dectaration, togethar with the improvements located
thereon, 35 more particularly described In sald Dedamtlon. The unlt and common
Interest constltuUng the premlses hereby conveyed are more partlculariy descrlbed
as fbliows;

FIRST;

Unlt 1 ofttis Project as descrlbed In the Daclaratlon and as ahown on the
plans thfereof recorded m'the Bursau as Condominium Map No. 5643, as the same
may be amended from tlma to time (herelnafter refeired to as the "Condomlnlum

Map"), together wlth the limlted common elements and rights and easemente
appurtenant to sald unit as establlshed by and descrtbed In the Dedaratlon.

SUBJECT to the restricflon that such llmlted common elemBnta, rtghts and
easemenfe may not bs transferred or assigned separate and apart from the unlt
h^elnabove described and shall be deemed convayed or encumbered with sald
unlt even thoUflh such Interest is nol expressly mentioned or deGCribed In the
conveyance or ofherinstrument This restrlctlon shall be bindlng on the GranteB
and shall be a covenantninnlng with the land,

SECOND:

• An undMded flfty percent (60%) interest.in the common elements ofthe
Project as described In and established by the Dedaraiion, or such olher
pereentage interest as hBreafter establlshed for sald Unlt by any amendment of
fhe Declaration, as tenant In common wiih the Grantor, ib successor gnd assigns,.
and Ihe hotdere from ftme to time of other undivided interests theretn.

SUBJECT, as to sald undMded Interesf in the common elements of the
Project, to the restrictfon that it may not be transferred or gesfgned sBparately and
apartfromsaldunlt

SUBJECT, FURTHER, as to FIRST and SECOND, to the encumbrances
setforthlnsaldExhlb]t"A".

BUBJECT, FURTHER, as to FtRST and SECOND, to the rights and
easements excepted and reserved !n the DedaraDon and Condomlnlum Map, and
any amendmsntB thereto, and to alt easements appurtenant fo gny unit of th^
Proj&d and to all easementa required for draInagB, sewers and any utlKtles servihg
Iha Project

AU. TOGETHER WrTH AND SUBJECT TO, as to FIRST and SECOND,
 ie encumbrances, resfrfctlDns, covenants, agreements, Basemerits In addifion fo
fhoss described above, obligattons, condilions, exceptlons, reservationB and other
mattere and provistDns of the DeclaraUon of Covenants, Condltlons ancf
Restrictlons of the Seadff Plantstion at Kllauea Bay Communlty recorded in the
Bureau In Llber 1740S at Page 411, ae amended by hstruments by Insbuments
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rfated —(acknowledBBd Mareh 1, 19BB, March 2, 1BB8, March 3, 1988 and
March7, 1988), recorded In the Bureau In Liber 21704 at Page 1, dated
September9, 1988, recorded in the Bureau In Uber 223B7 at Page 21, dated
DecemberZS, 1988, recorded hi the Bureau In LIberZ2766 at Page658, and dated
—(acknowledged Februaiy 11, 2000 through May B, 2002), recorded in the
Bureau as Document No, ZOOZ-106319, and any assodaflon ruteB adopted
thereunder, as the same may be further amended from Bme to tlme (herelnafter
rri'erred to as tha "Master CCRs"), the Dedaration of ReBtriclive CoVBnants and
ConditlonB - Seadiff Kllohana, Kllauea, Kauaii Hawall recorded In the Bureau as
Documsnt No. A-B3160586, as the same may be amended from tlme to t'me
(hereinafter referred to as the "Project CCRs"), the Declaraton and exhlblts
attached thereto and documents rehrenced therein, the Bylaws ofthe AssodaUon
ofUnltOwners ofSaadlffKnohana Condomlnlum dated Mareh 31,2017, recorded
In the Bureau as Document ND. 631606B8, as the same may be amended from
time ta time (herelnafter referred to as the "Bylaws"), and al] amendtnents thsreto,
and all plans and tules and regulatlons which from time to Dnne may be duly
promulgated pureuant thereto, and the Condomlnlum Map, all of whlch are
incoiporated herein by Ns reference and whlch constltute and shall constltute
covenants runnlng wlth the land, equitabla seniitudes and liens to the sxtent set
forth therein and as provlded by law, and whfch are hereby accepted by the
Grantes as binding and to be binding on the Grantee, and the Granteets
succe^ore and asslgns,

Belng a portlon ofthe premlses acqulred by the Grantor by QultdahT] Deed
dated December 14, 201B, recorded on Januaiy 9, 2017, In the Bureau af
Conveyances of the State of HaiwaB as Document No. A-621 80738.

TO HAVE AND TO HOLD the same, together wlth all rlghts, easements, privileges and
appurtenanoes thereunto belonghg or appertalnlng DF held and erjoyed therewith unto the
Grantee, as Trustees aforesald, fbrever.

AND said Grantori for itself and Its successors, does hereby covenant and agree to and
w!th the Grantee as follows: that the real property 1s free and clear of and from all Bncumbrances
except as herein mentioned, and exceptlbrthe IIsn ofreal property taxes forthe currentyear not
yet by iaw requlred to be paid; that the Grantor has good right to sslt and comey satd real ppoperiy
In the mannsr sat forth herein; and that the Grantorwlll WARRANT AND DEFEND the same unfo
the Grantee forever against the lawful dalms and damands of all psrsonSi except as hereln
mentioned.

The Grantee doas hereby covenant and agresi for UIB beneflt of the owners from tlme to
tlme of al[ condomlnium unlts In sald Projecti to at all Uines observe, pBrtorm, comply wffi and
ablde by all of the covenante, agreements, obIlgatlonB, condltlonB and Dther provteiona set forth
in Ihe Masfer CCRs, the Projed CCRs, the Declaratlon and exhlbits attached thareto and
documents referenced therein, the Bylaws, and all plans, rules and regulaflons which may ftom
ttme to time be duly promuigated pursuant thBreto, gs gny of the same e>dst or may heregfter be
amended In accordance wlth law, and does hereby accapt and approve said Master CCRs,
Project CCRs, DeclaraflDn and exhlbits attached thereto and documents teferenced thereln, and
sald Bylaws (and all plans and rules and regulatione duly promulgated pursuantthereto), and the
Gi-antea wlll Indemnify and save harmless them and each of them for any fallure so to observe
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and perform any such term, covenants, condNons and restrictlons for so .long as sald Master
CCRs, Project CCRs, Declaration and exhiblts attached thereto and documents referencad
thereln, and Bylaws (and alt plans and rules and regulatlons duly promulgated pursuantthereto)
exlet arid are In effBct

The Grantee hereby agrees to and acknowledges that pursuant to the Declaration, the
Grantor has resen/ed certaln rights, Includlng, but not limltsd to, rlghte (i) to grant, realign, delete,
etc., certaln easements and rtghts ofway overthe Project's unlts, common elements and limlted
common elemente as necessgryi and amend the Declarafion and Condomlnlum Map !n
accordance therewith, until December 31, 2027; (II) to amend the Declaration, BylBWB,
Condomlnium Map, and house rules Of any) to comply with laws ttiat apply to the Project, untll
December 31, 2D27; (ili) to dlvlde Bxlsflng units Into two or more units to fadlitate the transfer of
a portion of a unltto the govemtnent; (nf) Einy time prior to theflrst conveyanciB of a unlt to a party
other than Grantor, to amend the DeclaraUon, Bylaws and/or Condominium Map; (v) upon
satisfylng certain condiUonSi to amend the Declaration and Condominlum Map, without the
consent orjoinder of any unit owner, to reccsi'd the certSication required by sectkin 514B-34^
Hawall Revlsed Statutes; (vl) to gct on any matter relatlng to development, conEtructfon or
Improvements in the common elements; (vll) to Implement the Driveway Pten (as deflned in the
Declaratlon); and (vlli) to relocate, remove, and dlspose ofplants In the common elements.

The Grantse conflmiB that Orantee has inspected the property belng mnveyed and
spedflcally attests that Grantee IB purchastag the property on an "AS IS" basis, wlthout any
represBriatlons or WEirrantles, express or Implled, wlth a full understanding fhat only Grantee and
not the Grantor will be responslbte for any and all ImpBrfecBons, defects, obsolescence, wear and
tear, and all other Gondliions of said property and hereby waives any dalin hereafter agalnst the
Grantorfor bpach of express or Implbd warranty as to the condltlon of the ptDperty, except dalms
whlch are based on the Grantor's concealinent of material facts and defecte whioh Grantor is
rsquired by law to cdsclose.

Grantee Is acqulring the prdperty described In Exhlbit "A" attached hereto In connectlon
wBi an exchange under SectlDn 1031 of the Intemal Revenu^, Code of W86i by dlrect
conveyance pursuant to that certah Exchange Agreement dated /itt.«ils4- S' .20 /'
wlth OLD REPUBLIC EXCHANGE COMPANY, a Califbmla corporatloK

The rights and obligatlons af the Grantor and Grantee shall be blndlng upon and inure to
the beneflt of their respecttve estates, heira, devisees, perepnal representatlves, successore,
successors In trust and asslgns. All obllgations undertaken fay two or more persons shall be
deemed to be jolnt and several unless a contrary intentbn shall be clearly expressed elsewhere
herelri. Wffhout (imiling the generaiity of the foregoing, each and every Eickno^edgment,
acceptance, appolnfanent, aBreemsnt and covenant ofthe Srantee hereln shall run wlth the land
and constltute an equifabto eervitude and lien, and is made by the Grantee for himself or harself
and on behalf of hls or her estate, heh's, devisees, peraonal representatives, Buccessors,
successors in trust and asslgns. Eadi and every person hereafter aGquiring from the Grantee or
hte or her estate, heirs, devlsees, peraonal representaUves, successore, successois ta trust or
asslgns, an Interest In the property hereby conveyed, by such acquisltlon, makes sald
acknowledgments, acneptances, appDintments, agreements and covenarts for hlmself and for
hls estate, heirs, devisees, personal representattves, successore, successors In trusf and assigns.
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The conveyance herein set forth and the warrantles of tha Qrantor concsmlng the same
are expressly dedared to be In favor of the Grantee, his or her helrs, deviseeSi .personal
representatives and assigns.

The terms "Grantoi" and "Qrantee" as and when used hereln or any pronouns used In
place thereof, shall mean and include mascullne, femlnlne or neuter, the slngular or plural
number, Indlviduals, assodaflonSi Irustees or coiporations, and thefr and eaoh of thelr respecdve
hrire, devlseas, personal representatives, Buccessors, successora in trust and asslgns, according
to the context thereof. This Instrument may be executed in ons or more counterparts, each of
which shall be deemed an orlginal, but all of whlch shalt constltute but one gnd ihe same
Instruinent, blndlng all oftha parties hereto, nohwlthstandlng all ofthe partles are not signatoiy to
the original orsame counterparts. Fnr all puiposes, Indudlns, wlthout llmilation, recording, fllinB,
and dellvery of thls instrument, dupllcate unexecuted and unacknowledged pagea af the
counterparts may be discarded and the remalnlng pages asEembled as one Instrument

I N WITNESS WHEREOF, tha Grantor and Grantee have exBcuted these presents the day
and year flrst above wrltten.

(SIBNATURES CONTINUED ON NBO'PAGE)
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BRANTOR: SEACLIFF KILOHANA, LLC,
a Hawall llmited llabiltty company

r
^x

»ESFIB-DS
Its Managing Member

A notary public or other offlcer compleBng ttils csrtlficatB verifies only the Identlty o( the
Indtvldual who signed the document to which this certiBcate ia attached, and not the
tfuthfulneas, accuracy, orvalldlty ofthatdooumBnt

STATEOFCAUFORNIA

ACKNOWLEDGMENT

)8S
COUNTf OF LQSAM^BISS

On ?<(' Uol°l . befora me. 12SSAU6 fe»HDOt: 1U»«"!d'Notaty
Publlc, peisonally appeared JAMES FIELDS, who proved to me on the basis ot saBsfactoiy
evidencs to bB Ihe peraon whaee name Is subscribsd to the wilhln instiument and acknowledged
to me that he executed the same in hls authorizBd cgpacity, and that by hla slgnature on Uie
inBtrument the person, or the enBty upon behatf of which UIB peison acted, executed the
Instiument

1 certBy undsr PENALTiT OF PERJURY underthe laws of the State of Califom'a that the fQregoing
paragraph la hua and coirect

VWTNESS my hand and olHdal seal.

miMlitiimimBliainnm
l|»tn»hAI«-C«Bimd>

Laa Anflfitos CBuntjf
Canndaala]i»2171MI S

Wl Svw. El|]»M«n12,20201
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GRANTEE; i.
PHIUP J. GfettN^R., T ee of the PhlBp J.
Green, Jr. Trust'flated Deoehfter4,2018

^M-A^-^n hu^-
UNDA M. GREEN, Trustee ofthe Phlllp J. Grean, Jr.
Trust dated December4, 2018

t&^J^.ftiA^-^-
UNDA M. GREEN, Tnistee of the Unda M. Green
Tiust dated December 4,2018

Sm^.—Green TruBt dMed Decem&fer 4,2018
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STATE OF HAWAII

COUNrfOFKAUAI

Onthis,

)
) ss;
)

.dayof. A^us^ ,, before me appfeared
PHIL1P J. GREEN, JR. Trustee ofthe Phillp J. Green, Jr. Tmst dated December4, 2018, and
Trustae of the Linda M. Green Tmst dated December 4, 2018, to me personaBy taiown, who,
belng by me duly swom or afBrmed, dld say that such perynfs) exBcuted the fcregoing
SEACU'FFKILOHANACONDOMINIUM UNIT'DEED dated' flu'<l'tu+

~] 20J^
(2.whlch document conslstB of page(a), as the frae act and deed of such persDn(s), and if

appllcable, In the capacifles shown, having been duly authorlzed to axecute such instrument in
such capacitjes.

,\»WU!"u'to
^%is^^
^i?cSi'5''""'""W%

NameTiri<l6tary:
Nataiy Publlc, Fifth Judldal Clrcuit,

l.-s'^ww^®'^Sw^'^
"^ti'o?^

StateofHawail.

My commlssion expires;

GLENDAMATSUSHIMA
, Expiration Date; November 18, 2019

STATE OF HAWAII

COUNTfOFKAUAI

Onthis,

) ss;

dayof, before me appeared
UNDA M. GREEN, Trustea ofthe Phlllp J. Green, Jr. Tmst dated December 4,2018, and Trustee
ofthe Unda M, Green Trust dated December4,2018, to me personaBy known, who, being by me
duly swom or afBrmed, did say that sucl^ person(s) executed ths foregohg SEACLIFF KILOHANA
CO'NppMINIUMUNlfDEH3dated /t'li^Uli.' 7 .20 )'[ , whlch document conslsts
of [3- pagafs), as tiie free act and dee3 ofsuch p8rson(s), andifappllcable, In th& capacitiea
shown, havlng been duly authonzed to executesuch Instrument In such capacltles.

v^y/is
^'s&='s^¥''•'^^TEQ'&W'v''".'wy

NaRie ofNotary:
Notary PubBc, Flfth Judlolal CirBUit,
StateofHawelL

gLENDAMATSUSHIMA
My commisston explrgiiPiration Date: November 18,2019
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EXH!fflT"A"

All ofthat certain parcel of land (being pDifion(s) of the land(s) described in and covered
by Royal Patent Grant Number 2SB8 to Charles Titcomb) altuate, lying and belng at KIIauea,
Island and County of Kaual, State of Hawall, belng LOT 11-A, as shown on Subdlvlsfon map
appraved by ths Plannlng Commlsslon of the County of Kauai on May 28,1894, being a portion
of

'the
CDnsolldatfon of Lot 9 tPortlon

"B"), of the "SEACLIFF PtANTATION", and thus boundect
and described;

Beglnning at a point at the northwestem corner of this pareel of Ignd and on the
southwestem mrner of Lot 9A, the saroe belng also on the easterty slde of Matana'ano Place,
the coordlnates of sald polnt of beglnnlng referred to Govemment Survay Triangulatlon Station
"K1LAUEA" belng 514.01 feet north and 1 ,406^5 feet west, thence running by azlmuths measured
clockwlse frotn true South:

1, 271' 31' 38° 774,94 fBetalongLot9A;

2. 346° 22' 00" 462.25 feet along remalnder of Lot 9, Portlon "A";

3. 34° 31' 00" 610.68 feet along Lot 12, Seacllff Plantatlon;

Thence along Makana'ano PIace on a curve to the rfght having a radius of 970.00 fset,
the chord aamuth and dlstanca being:

4. 142' 40' 27' 550.74 feet,

5. 159° 10' 00" 572.55 feet along same to the polnt of beglnnlng and cortainhg an
area of 12.305 acrea, more or IBSB.

Togetherwtth a nonexclusive easeniBnt appurtenant to said Lot to use Roadway Lots 27,
28 and 29 of the Seacllff Plantatlon at Kllauea Bay Gommunlty for ingress and egress purposes,
reservlng, howaver, unto Roberson/Larson Partners, and Its successors and asslgne, the right
ft'om time fo tlme to convey sald Roadway Lots 27, 28 and/or 29 ID a community organizatton pr
such othar entity forthe care and maintanancs ofths sams, orto convey satd Roadway Lots 27,
28 andfcr 29 to fhe County of Kaual as a publlc road, in which latler event, the said easements
ehall be autamatlcally extlnguishBd.

Together also wBh a non-sxdusive easement for Ingress and egress for beach access
and patking of vehldes over and across Easement *Q-1*, known as Kalllll Quarry Road, as
granted by Easement DeedfnrAccess and Paridng dated March 1, 19BB, recoriBd In Uber 21703
at Pag&787i being more partlculariy desmbed therein.

Together aleo with a nonexcluslve easeniBrt fbr pedestrlan and vehlcular purposes BB a
roadway ovar and across a thlrty feet wlde road, known as "KAHILI QUARRY ROAD," as granted
by GRANT OF EASEMENT datgd December 17,2002, recordsd as Document No. 2003-003808;
and subject to the terms and provlsfons contalned thereh.
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Belng the same premises conveyed to SEAGLIFF KILOHANA, LLC, a Hawall llmited
llabllity oompany, by QLirTCLAIM DEED dgtBd December 14, 2018, racorded in the Bureau of
Conveyances of the State of Hawali as Docunient No. A-BZI 80738.

-Note:- The aforemBnfioned prenntses has been dividBd fnto 2 apartment unfts more
partlcularfy deecribed In the Dedaration of Condomlnium Property Reglme dated
Mareh 31, 2017, reoordBd as Document No. A-B3160667r as shown on
Condomlnlum Map No. 5643, and recorded in the Bureau ofConvsyances ofthe
Stats of Hawai.

TOGETHER WITH an Inatalled water meter.

SUBJECT, HOWEVER, to the fbltowlng:

1. Mlneral and water rlghts of any nature.

Z. Buildlng setback llne as referenced on Subdivlsion map approued by the Planning
Commlsslon of the County af Kaual on May 2B, 1994.

3. The terms and provlslona cantained in the foUowIng:

DECLARATION OF CDVENANTS, CONDmONS AND RESTRICTIONS OF THE
SEACLIFF PLANTAT10N AT KtLAUEA BAY COMMUNITl' datedAugust 31, 1983, rBcorded in
Uber1740B Page411.

Sald DeclaraBon was amended by Instruments dated—(acknowledged Maroh 1,
1988, March 2,1888, March 3,1988 and Mareh 7, 19BB), recorded In LibeT 21704 at Page 1,
dated September 9, 1BB8, recorded In Liber Z2367 at Page 21, dated December 28, 19B8,
recorded In Liber 2276B at Page 559, and dated —(actowwledged February 11,2000 through
May 8,2002), recorded aa Document No. 2002-105319,

4. Requirement of siflnlng an elevatton agreement with thB Department of Water for
water Barvice, as sei forth In Section 3.01(bb) of Declaratian of CovenantSi CondiUons and
Restrictlons datedAugust31,1BB3, recoidad h Llber 17405 at Page 411.

5. Requlrements fer driveways bridglng drainage culverts, as.set fbrth In Sectlon
3.03(c) ofDedaratlon ofCovenants, Condltions and Restrlctlons dat8dAugust31,1983, recoriBd
inLlber 17406 atPage 411.

6. Easement "D-1"
(15' wlde) for drainage purposes, bang more particulariy

described in Instrument dated June 2,1994, recordBd as Document No. B4-10B67S.

7. The terms and provlslons contained In the DEED OF OPEN SPACE EASEMENT
dated Februaiy 29,1988, reconJed in Uber 21704 at Pags 43.

8. The tenns and provisions contalned in tha DECLARATION RE ELECTR1CAL USE
dated July25,1988, recordBd in Liber 22226 at Page 340.

Off:/DOCS/105W2/WOlffOB05JlCCX:} -11.



8. RIGHT-OF-ENTRYto CmZENS UTILITIES COMPANY, now known as CITIZENS
COMMUNICATIONS COMPANY, whDse Interest is now hdd by KAUAI ISLAND UTILIT/
COOPERATWE, and GTE HAWAIIAN TELEPHONE COMPANY INCORPORATED, now known
as HAWAIIAN TELCOM, INC., dated October 12, 1988, recorded In Llber 22768 at Page 464,
granBng a right-of-antry for utility purposes,

10. The tarms and provlsfons contalned in the AGREEMENT FOR NON-GRANT OF
UTILITi' EASEMENTS dated April 28, 1993, recorded as Document No. 93-073992, by and
b6b»een PALI MOANA COMPANY, fomierty known as ROBERSOWIARBON PARTNERS, a
New Mexlco partnerehip,

"Dedaranl", and UNITED STATES OF AMERICA, actlng by and through
the Fish and Wildlife Servlce, "USA".

11. The temis and provislons contained In the DECLARATION OF RESTRICTIVE
COVENANTS AND CONDITIONS - SEACLIFF KILOHANA, K11AU&\ KAUAI, HAWAII, dated
March31,2017, recorded asDocumentNo.A-83160B86.

12. Tfte terms and provislons contained In the following:

DECIARATION OF CONDOMINIUM PROPERT/' REGIME FOR "SEACLIFF

KILOHANA dated March 31, 2017, reconled as Document No. A-631605B7.

Condominium Map No. 5643 snd any amsntfments thereto.

Said Declaration was amended by inshument dated June B, 2017, recarded as
Documenf No. A-6373057S.

-NOTE- Any recorded ameiidmants to the Dedaratlan of Horizontal or
Condomlnlum Propsrty Regime amending the aBslgnmenf of parWng stalls
to and from apartments other than ths spsclflc apartment described herein,
are not shown.

13, TTie terms and provlsions contained In the BY-IAWS OF THE ASSOCIATION OF
UNIT OWNERS dated Wwch 31, 2017, recorded as Document No. A-831605B8.

14. EasemBnt "U-1" for utllHy purposes, being more particularly described in
indrument dated March 31, 2017, recorded as DDcumert No. A-63160587.

16. DiscrepancieSi conflicts In boundary llnes, shortage In area, encroachments or any
other matters whlch a correct siuvey or archaeological study would disdose.

')6. Any unrecorded leases and mattys arising from or affecUng the same.

17. Any IIen (ar clalm of lien) for servlces, labor or matertal arising from an
IniprovemaTt ot work related to the land described her&in.
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TBITO AMBmMBlII tO
OEOUR&'IIOK OF COVBBABIS, CONDinOliB AND ItESIMGTIOMS

W THE SEACLIFF PLASIAIIOH AT XILAHBA BAY COMMUBIK

WHEH£AS> FAlI MDABA COMFASY, fDTneTly knoim ss
Sobereon/Larson Fdrtn&rs, a Nev MeKJ.c.o partneTehlp, flhose
liust?ies& addreas And mdiling flddress is 6001 AfcrisGQ WW,
Al.buquerqua, H&w Hexlco 87120, h&sat-n caLled fcha"Oeclarant'", devsloped certaln real p^operty &ituate flt
Kt.lauea., Island and CoUnty o£ Kaual, State of Uawal.1-, in tbe
subdlvlBl.on knoun ae the SeacllEf tlanUtl-on at Kilauea Bay;
and

WHEFEA&, the ^eclg.cant1 B p-TedficeBBur, RobeTSon/Lacscn
Fartnera, recorded tltflt ceTtalh lledaration of C&venaiits,
Gandttione aiid Iteetrictions of the SeflcUff Flantatlon s-t
KI.Lausa Bsy Coquounit.y, dated Auguat Al^ 19i
of Conveyahces of Che Stste of Havaii in
<lll» eim&nded by i.Tiatrument I; achnoifl.fidi
ttorch 1, 1968,

"March
3, 193S, and

1.11 Llber tnW at Taga 1; a.nd
Maic

WHEKEAS, the BeclaianE •teeordai
Dfcdftration of Gov^Tiants, CDiidifciot
Seacliff Plantati-ons At Kllauea^
Septediba-!; 9, 19B8, In the Bnreau.
of~»avaU in 11'ber ZZ367 at TaBa&t and

WHEBEAS, due to changes^
thereof OT Ln con.temipLa.ti.on
have an effect onflB'e qusiq
deve'LopmeTit, tha D^larant vLl
Declflfa.tl.ona as amended

in the. Bvxeau
17405 at Fage

1, 198B,
|B), reenrded

Araended
)ii6 of the
dated

& of the State

or int^rpcetatians
ig&&, &XI of ^hlch
:eabillt:y of the
tbsr amehd the sald

aOH, TOBRETOB.B, JU6 fl^ht.ant hereby .declaces that^all
of the proparty deaftlbed MBhihtfbtt "A" o£ tthe sal.d
Decilaratlcmi of Cov£^%8t CondS^Fns aitd ItefltrLfitlcns of t-he
Seacl.lft Flantatlon gt'lg.l.lauea }&y Co«nunl.ty, datad August
31, 1983, in th^Burefl^tsf Cflnv&yflnceB of ths Stats of
Hawali- l.ti T'""''F^Ntfl'i '""^F'R* f-1t as amendBd by InBttument
reeorded in I.i'l<!HWU^BA?aeG 1, anrf ss Euither aioenxled by
the ssid AmBnded PecTSra^fei &f CoV£tiants; Conditi-ons and
Eestrletioii^^fcthe Seacll.ff riantiLtlons &t Kilauea Say
Coaaaanit'f ,f9sSy S^camleT 9, 1968, ln tbe Bureau (i?

jfjf^
• ••:'-^':SSSl!S^ ;:^ill''.'^4"
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Conveyaneea oE _the Bcste ol liauati. in Liber 22367 at fs&e
£1, and any othor properfcy as uiay ba lierea^ter flnnexed
thftreto as proviiifldhetein, siiall bfi held, aold, conveyed,
lancLynba-rBd^ teaeed, occupdLed flnd iLmpraved, suliject to

"tbe

SEACLIFF PUSTATIOil AI KIIABEA SAt COHMUtiIlt iiES'I'RICTIOBS,
roisEming the UTiiitfltionSt restrLct^one, covenants and
coiiditiflna set forth in this DBclaTati.on, all. cf vhi.ch are
establiehed and declared and agreed v.o be for ttie pUTg&fla of
einhaTicing and proi;&c1:ing t:h&- Vitlu&^ dfiairability and
attr&cti-veneBS of thc FropfiTty and tbe aurround-Lng
6nvir&nment+ Th& liiEiit&tioiiS, refltTlfit-Lons, covengnts and
dondltl&ns sott-taiaed S-n tlils DfiEilflration ahall run ^Jlth se.id
property an<J shall be bindltig upon all partiee havine OF
ac<[uirin^ aity righfc^ title ar intersat in and to Cfce
tieccribed px-operty or any part theraqf and shall inurs ta
the benofit fff each awner thereof, che DeclaTflnt and the
Sea&liff riantation at Kilauea Bgy CoEmQuna.ty AsaocUti.on.

'A':'-' •
w: f

II1^:1;

ARTICLE t

BEFIB'I'ITOSS

UnLesg the contewt in ths Seacliff PLantatian at
Kilaued Bay Comniinity Reatrtctioiis otheEflise flpecifififl 0£
requtras, the tecms lieflneiS in thts Articl.e I ahall for al.1
purpo&ss of  lfi D&cla-cation of Covaitants, Condl,tton& and
Reatrlctloits havs ttie neanlnga hereln sFeclfiad!

1. "Aichit£fit:lr ah&ll m6an a perc&n ri3gi3fcflT$d to
practlce archltecture in the State cf tiaw^li under the
authortcy ol Chaptec 46<, Havall Ke'vlEe^ptntuEes, ns
aoietided.

2. "ArclcleB" ehall fflean
tnopFporat^on of tb& AssoclaCton yc&\
pursiunt to Chflptet U6, Hawalt R(
amendedi sub^tantiaUy in tlifi Eo^pi attal
EMhiblt 'B" and incarporatcd herQvSht^jta 9
froDi titn& to tiaie be ayiended.

3. "AEeoclatlon"
tlancation at Kllauea Bay
non-prafit caxpgratl&n deeer
ailccfeBSars and as&^enfl,

A^i.cles of
jd^e granted

^S» flB
ed niteto as

Art^clee may

k. "BoSFd"
tbe Aesociation*

5. "By-Lj
Aflsaclfitloii wbich
subetaiitifllly in
incorporated
lifi dTflended.

bali-

her

6.
sec fcECfc 1:
Ki-lauea Sa^

tBedn th'ii' Sefldiff
ty^ ABBOclafclon, 9.

^le V herein and Lts

iflrd of Dire&tora Df

jp tbe By-Laws o£ the
lall ba

^dUly
adoptsd

bereto aa Exhlliit "G" and
such ^yyLgMFB. niay fr&ffl ttnie t<? tline

ier shall inGan tlwse cwn<sr6 as
By-LiriB'^f the Seael.lff Flantatlnn at

inity AssociaUon*

p tleratier" aball (iiean the Oeclarant aa

"2-
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aet foFth in the By-LflVg of fhe Seacliff fl&ntation at
TEilaucd Bay Conirnunit^ AaBOGiatian+

S. "Cflnimon Area" sb-aU mean g.11 of tbe real
property wIi-Lch has Tifien conveyed to or Leased tq the
A&gaciation for the comw&n u&e and enjoyment o£ sU Ovnev&
of Chfi Sedcliff Plantation at Kilauea Bay Ccmmunity,
puisuant to the provl.slons heiei.iiaEter aet forth, ttoeethei
iri.th all oE the Iniprovefflente firom t-tme co tltie cocatiucced
thereon,? f&t tlie ^eneral use of all Owners in fche Sftdcliff
Tlantati.on st Ktlauea Se.y Coinmunl.ty.

9._ Condoininiumiziiig shall uiean aiiy mediis or
mannar wherely separate and dletlnct lateregts (othei than
»s t&nants in contirion of an. uiidl-vided Incer&st^ in t'h^ vbole)
in any Lofc withiii ths SeacLiff Tlantation at Ktlauea Bay
Cotnnunl.ty are created whlch pennlts indivi.dual. qwnetehlp of
d specific portion of the Lot and/or the individual
fltiflnclng o£ th-at: speclfic porfcioii. This incT.ud&s
reglstratlon ae a eondcnlniuffl undei the laws oE tlie Btate of
Hawati (whether the Sfltite b? deslgnated a& » hori^Gncal
property regiue, eondoalnlum yeopeity regime, or any othe-t
rLOTiifinclaturel, tlie coinveyanGe of ttie property to a land
trust tinder fche laws of tlie State of Ha.waii for the purposes
»£pencittine Indtvldual ctmerelii'j) of apeeiftc portiBns of
thft loti o't iany other Tiieans to achieve such ends,

10. "DeclflTant" shall uean the
Company^ and ite euccesa&ra and asaigtis.

Pall MDajia

11. "Design Coinlttee" shall nean the Covmittee
created pursuant tc Altl.de IV herelnafter eet lortb.

12. "DeGlgn Committee Kules" Bbell niesn those
rules adopted by the Dasign Coaunittce pugfl^nt to Section
4.01i o£ Aitl.ele IV.

13* Excavation shall meagfeBX di^fcurbance of
ttie surfaee of the land texeept t"amB^nto|nnfill^''''Btltine'
whlcl'i resultfl in rem&val, &f fiarth y: roc^CyCT^fl^eptli of
more than elTSliteen (18) Inclieg orJhE, are^eiccee^irig oiiei
liilndred (100) square feet.

14. "File" or "FilB(
B.ay Bubdivisi.on map or file •p\
been reeorded f,n the Bureau ^F C
Bawaii-

.1 nean^iWth reepeot to
:h iaap DT plan wtiich haa'veyaifees of the State of

15, "SilT sh,
earth naterials to the
the previoua elsva.tlon
(13) inches OT an an
feet.

16. "I
January 1 to

'Deei

1 M'

.1.7.
dwellittB loci
vhere agrici
occupying

!Fditi{?n of rock or
<?CT B^land which increflses
&urface by TODTe than eightsfin

le hundred {100) square

11 uiean the year ffonl

ahall iDean a fiinglB-faToily
>n and ueST to eonneetion wlth-a faroi or

activity •provl.dea income to t'he fatnily
Llif!|g, In lceeping with the intenfc o£ ttifi

-3-
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Sttate Land Uae Law (ChapteT 205, Hawa.il Rewlged Statuteal,
sgricultumT. acfcivity must be establl.ehed ftefcre any
additiottAl fainn dvellinga in ex-ceea of onG Cl) per paTGel
wiU be perdii.tt&d by the Gounty &f Kauai,

15+ "Farm dtf6lling flite" shflll mean those flreaa
ulchin a lot In the SeBcliff Planttatlon at Kllauea Bay
Communlty wheteln (arm dnelliiigs are peroiltted to ba
constvucted by the Gounty of Kauai-i pursuant to Speclal
Ksnagement Aren Uae Ferml.t StU(U)-aZ-Z.

19 • "tmproveaiEntBr shflll Includa 'buildinga»

ovtbutT-diTige i. _ roads, driv&vayBt. parking flceaa, fen&eflt
retfiinlitts walX.&^ &tairs, deckfl, hedg&Si windbE'Baks, plaiit&d
traah surrouiids, poles, ftigne and any othBr structuree of
any type or kind» and sb&ll incT-ude any phyaical appearanc&
af the. Btructureii tnclucti.ng by way o£_ axaTRple»

'hvt nat
liinited to, fiddiiig or removlng gquarc foata&e a-ced apacs to
or from a etracture, palntlng or Tfipainting a strueture? ot
in any tfay alterJLng tde flize, shape, or physd.cal sppearancG
of any atructure.

ZO. "Malntensnee AsseBsfflent" shall mean any
afiaeeAQient: lavied pureuant to S&ction 6 > 02.

21< "liaiTitenance Reaerva fund" shall mean aueh
fund eatablishfid purauant to Secfcion 6,02,

22. "llanaglag Agent" ahall nean the peTson OT
corpdpation appoiTited, as euch purfluant to SeGtion 5*05>

23. "Motic6" ehall mean notice delivsred pursuatit
eo Sectlon 7.12.

24, "Ohana Unl-t" shal]- mean
dwelllng unlt cr feim dwelliiig Itt excees'
deneity undflr the applicatile eoniiig t-pde
permittfid UAder _any oftana eoning lav q^ the
or ths C&uncy &f Kau^ii fls pTefiently
snacted i.n tha EntnTe. Ohana sanh
leeielatloii which, notnlthstsndlne^ilI.BwaldB'
zonlng lcm, periid.Es addltipnal dw^Uig oj
tiullc'providaii Bertain eonditlocf
ohaaa zoning lav 1s Sectl.on B-3^(d) <)').i«dgpla 3 of the
Gounty of Xiufli1s GDmprehensii

iy additianal
the allowabl&
.ch may be
ite of Havaii

as may b&
,aieaii any
,ty under a

.dvalliTigs to b6
^n eicainple of aii

25. "OperatlBfi Fuj
pua-fiuant to SBctlo^^.Ol*

26. "Omier" ^iall
corporation or corporaj
entiti£5i &5 set forth,
that:

(a)
restrictions &&t ^forth
incXude tlie S&c;
yet conveyed t<

-•ng 0')'diTianc6,

:an the fund -crefLted

KDTSQTI OT peraQfLBt
legal entlty ar

S.02t provi-ded, howeTvetp

Rsses of l.ipittationB and
Le III, "Owner" ehall not

respecfc to any real prop&rty not
al lot owner.

•Rl

v;il

^•.':11
'.'::l\

.:iil

"^i
• -^l

;:<T.A.^I|ST<
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(b) ^ Owuer" ghall ^nclude JEor the purpoafia
qf A-rtifil-e EII, unleaa the context othfirwj-ae Fequl.ceSi
fainj.ly, tnvi,l;&eSt Zicenseea, flnd lesaeei of any Owiiaf.

27. "FTlmary RecrEatlnnal- Faci.lity" ehal]. nean
&nd inelude any iinpTovemeni: fot tli6 genei'al use of a.1.1
Owneia of luta in t-h* SeacUK Flaneatlon at Kllauea Bay
CoiiisiiurLity for or 3.n c&nnectiDn vith any c^creationsl purpb-se
of actlvity, interpret&d 6r&fldly to include pitboui:
limitBtlDn^ ps.Tk and ^piGnio facilittiefi.rtdi.ng traUs,
and/or p6^eBi;i;iaii pathway syfltems, ae fhe sa'iEifi msy be
deaignated 3.3 syah on any Tnap cr file plan.

2S+ "Private A-rea'1 shall meaii any real- propertry
for the oxcliisive use of the Oim&r of a C63rtalit. lot: or farm
dwelling slte In ths Seaclitf tlantatlon at KUaues Bay
Ccimovnity, ffhethsr or not conv-eyed ta BUflh Owner, togeth'er
tflth all improve'oienfca gpoiq time-t0 tiaie constructed thereon.

2S. "Reenid" and "Kecorded" shall ineaii wltb
reepect to any dofiumentt th?t such d&cuwent hfla been
recotded In the Bureau oE GonveyflnceE of ths State of
Hansll.

30. Road Ehall mean any paved veblcular way
&otist:i*ucfced within or up^n ftny p&rtlon o£ fltiy CDfliaotm d-cea,
ca-tapftiiffy areat oc prlvflte flrfia, or upon other laiids of the
Declarant uesflt co provide accass to the Se&cltff Plantatlon
at Kllauefi ?ay ConnBunity, eatcfipt any apron oc other paved
s^ea constructed for ths purpoae of pr&vj.tti.ng pavfid accsaa
ffoai Biinh way to any private

"area.

31- 1rSeacllff Flantatioit st Kil&i^ Say CQniiiiupit'y
Assoctiitlon Rules" and/or "S^acliff Plant^ffi^E1 Community
Ass&clfltion RrileS" shall inean the Tules frcct i;%Be co c^tne'i-n
effect purfiuflrtt fto the provl.slong of

32, "Seacliff Plancation
Coinmunity and/oi "Seacliff Plantatlt
all c£ the rsdl pTOpcrty refeFFed^
together uith all. i.nptovenents frt;i
thescgcin,

33. "Seacllff Tlant
Restilctlms" eaS/ar "SeacU
eball flifian, with iresipect to ag
FldTttatlDn at Kil^fea Bay
rBsfcrictlgns, cove^hts dtid
Declarfltiort, as svch Oei
araended,

S'l. "Spec^gl
assesBnent levi.ad piff^ant to

,Bay
ill mean

f.0t,
,B (iongtruoted

t Kll.auea Bay Comunlty
;n &Bstriet:ion&
kitbin the Seacll-ff

linlcatlcns,
forth ill this

?in tlrae co slme bs

?balL riiean
n 6.U3,

35. "^ubdivj-^on Ma^" atiall meah aiiy tnap pffipareEl
tor the eubdl.vl^ha^of F^ccl'9, Kllauea, Kaual, tla^a.tt, or
a po'ction theiG^inHMtedhJEfao mfly b& recordsd in the Bureau
of Coiiveyances of t?i3^?TO^Bpf Hawali.

renci.iig Oj
ranaient Vacattlaii Rjantfll" shall raean the

smy JEarm dtifillttig ot othei iioprovement:

-s"
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wi.thi.n cbe SeacUif Elancatloii at Kllauea Bay Coiminnlty foi
money or other consldersclon hy an owaev to any thlrd partyp'wliere Che duration of flny occupancy IB lese than thirty <55J
days,

..s.

1sf*'i

•g
t
H'w
^

ARTICLE II

SEACLITF FLANTAIION &T KIIAUEA BAY TBOPERTy
SUBJBCI TO COtlMUNITlt MSIMCTIONS

Seeti.on 2.01. The Develoftment.

(a) The de'Y.SAPFT!1ent 6^a?-^-_ ^e a^^- °^ t'he Fi*operty
desftrijbed in Exliibit f1A",~ attached h&reto dnd ma.ds'a paict"
her&of, or a& may lisreaftaT be anTKixed ani;! tnad6 a pdrt of
the SeftfiUff PlahtatidTi dt Kilauea Bay Camrounityt a-n^ the
seme shall be heLd, soH, conveyed, encumberGd, l.eaE&d,
Dccupi.ed and improved subj&ct tc the Seacliff Plantfltion at
Kilauea Bay GomrouTiity Restrictiona,

(b> No properEy^ except: thdt: ds&cribed In sa:id
Exhlbit 1rAf

qr aa inay hercaftar bo annexedp and hsreby fltddfi
subject to tha Seaeti.ff Platltatlon Connunlcy ReBtTlc'tiona
shall be deemed aubject tn the SeaelUf TlstitationConmunlty
Restrictiftns;, whether or not ahown on any subdivlslon ntft'p or
flle plan filed b? the Beelarant or deacri-bed or TaferrBd to
tn any doeutaenc eiiecuted and/or recoTded by the Disclarant.
Na dE&tgiiatlciTi of finy parceli lot oi? other" area DTI any utap
07- plan ftled by th^ ISecUrfltLon aa a privflts flTea, cpimnon
area, road, atraet, park or ae any otheT type ol parceli lot
or ai;ea ghall bg deeined to 1ae a feAlcatiori

-or
eomml.Cment or

reprfieentation that such parc&L, lot or
uaed, devoted to 01: reBtrlctad tn such
re&pect to parcela, lots or areda
Exhlbit "A" and so degignatsd &ft a
plaii for Buch use, nor ihall aiiy
sny publ-le boily or agency or any ol
a£ Entityp acquii;e any l-Titeff&st
af auch dcssignation or fUing, exj
hereln 01 l.if any amendment hsrej
unrecocded subdivis^on inap or £i.
drflwing, bTDahure ov other
devel.spment, shall le deemi
nflrranty ot oonnnltment that
subject or bs ttonB^jed ds
Dr subject: to fche ^bcllff T
any real property sltuaggi
fchat deac-cibed ih adid

ia ie &r will be
except witb

describBd in
map OE file
publlc? OE
:orporatlon

by reaeon
ireeald. Hothlng
!7 recoTded or

Ln any pictture,
tacj-Qn ft^ a aclieme of

repreeentdtitm,
mt wi.IL comnlt or

Declarant: t:o aoimnit
lunity RaatrictioTig

WareEaid. other than
3Tie.Il fliiitfiiidmfiTit.

(e) Beelai
pltor to BacambeT
Aas&ciation or flny
corporfltion OK
dnelling Bite,
tc snnex to t]
lcts wlthln tl
and/o-c leasjsSS&ii roadwajT lota Cfl the Seaeliff Tlantation

nt rea^BKfc'^tlie rlght, at any ti.me
2002, tlliBihuC ttie consEnt of tha

of a ^5t ar any other papson or
lolding yany intereBt in a fann
^po time dnd Iti it3 flflle diaeretion,

'lanestlon Cmimunity ttie roadway
tflntation CDiiimuiiity by coiweyin.g

Contnunity
TeGuletng
Seacliff"

Fati^n^ or to dfiiiex addLtlOhal laiids
'UEtfhsr aubdivlslon ot said Farcel 9 to the

Ktlon jBpnaunit?.

"6-
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KESTMCTNE COVBHADTS

Seotion 3,01, Use &8sta:ictiDnB ? HoiiiealSeB and Private
AFeas» Gach Lat iind futm dwellln^ site In

~tiis-SG&cliff

Plantation GoiiKnunicy, an^i any pcivste of co-tensncy area.
dppurtenant thfipGtOi shall be SOT the exciluaivfi uge gnd
fcETiefit: o£ the Ovner thereDfi subject, howeveTf to all ot
the follovLng liTfii.tatioiis and cescrictionsi

(a) Tlie Association, w: 1.1:a duly iBthnrliied
agents, ghall hafe the rlghts set forth lc Sectton 5.0S wlch
resp^ot to esch faTdi dwslliTig site OT lot;.

1b) Wo ioiproveTOent or other work wbich In any way
aigoiftccntly alfcere any lot or facpfi dwelllng gite fFOQt Ifce
riatural ot iinpraved fltate existi-ng on the date auch lot was
fiTBt cc?nvey&d by the Deci-ardnt to fin Owner ahaU be aaa^e or
done except upon sfcTtc-t c'ciotpliance wlth and vishin  e
restriGt:ic?na of the provisioris of Seation 3,05,

<e) 5o lang as tbe zonlng of the lot^fl ±n the
Seacliff Plantatio'n Consimunity remflins unchan^ed^ only fdrai
dwellingflt _as tit&y b& permitted fcy applicable laVi ehalL be
conetructed wtfhin thosa areas approved by the County of
Vs.v3.it puTsuflnt ro Special Manag6Tiient Area Uafi FfiTmU
SBA(B) -82-2. In kee]ilng wlch the~ Intent of the State Land
Use Lav (Chopter 205, flawail Revised Statute, dG oiay be
flTiiended), agricultural activifcy waar. 6e establifihed before
fliiy additlonal dwElliTigg in exccss of cna (^) per parael
will be perattced by che Councy a£ Kauai.

(d) Lots 1, i, 3, 11, 12, 13,
11, 22, 23, 24 snd 15 iv the Seaellff Fl
&r& subject to a bulliiing aeebacfc line
the CDuht;y of Kauat in tTie said SMA[U1
19S2 a-nd aa shpwn on che subdi.vislaj^ Bi^p
Ciitint'y of K&ual^ All st^iicturee adLthe" lo
soBiorfflt.ty wltb tbe latd liuUdlaB.
DT as inay be amended frojii t;inie to^tiffli
the Coynt-y of Kav^l-^

16, 17, 18,
.CoindLiinity

jprovcd bv
im-j Ifl;

the
diust be In

aff apprqved
approval of

(e) All tiuildl.Bg
aubject to the review dnd
UepartmenE &JE the4!|BUtity of
permit applicati<^^ T&& bu5|
ca-nstrucced mi ihe gfa^g^ in
dppcov&d subdivisiE.on" i^^gp}- tH
Ca.ramunity and the bllil
appraved by ths Fl^il.ng
peTmifc appll-Cfltloi
canstruc.ced ln vi&laffS^ri of
rslocated afc th^owner^expensef

r-DcSesd

deslgns slialL be
ths Plflniting

[tltpe af liuU'ding
-pns shgll be

lereilc e to the
rcUff Slantatloc

plan 3u1?ntitte<i to an4
duriii^ tbe buildlng
stnictutres SwmS

[pprovsd plans ah&ll be

(£1jmiKNntennifievB and ti> naxlmtze a lilending
a£ HtEUCture^-1wmifwNaaflKy&,iral envirDnEDent:, no struiitture
erected ovi^^^of the all^locs eh&ll exssecl s building
hnlghe lildUiytmncy-.dve (25) feet, neasut-Bd fron grade
flt all i^.ntyal.fti^g tlie gtructiice to bh& roof peak;
pr&vldedfi lio^vetp %w.t notwlths-tanding fiompliance wifch the

-7-
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fnregolng helght liniicatitm, the Beeian GomBlCtee shall have
the pDVfir tq tletLy approval o£ any structure or ImprOYemcnt
on s lt>t whtch aubgtantlally ttiipatirs vievs fsoai the
adjoining lot or lots,

(g) All faTtn dnelll.ngs shall eontain not IBSB
than 2»000 squatfe fe-et qf Uveable floor arefi, excliiBive of
lanaiBt patios, servant s quartera, attached gTtefit hoixse or
faclli.tJ.y, garaee etorage apace, and uurltghop, Bach fann
d-tfelUng shall hfive appurteii^Tit to 3-t a gavagc dealgned to
&e&oiniiiodate at; loael: two autonio'bilea" wh-Leh is
archit&cturaLly hacroonious vtth the farm dwelling co vhich
It is appu.rt enattt.

(h) A1L stiruct.usee e'haLl be built: fintlraty of new
uiaterLflls, aitd no old aiid/ac "quaTiBat" or "geodeBic doibe"
type of buildlng shall be erectedi placed or nalntalned on
any of said lots.

(i) No sttueture ereeted on ttie lots staall. uee
mJLrrored gLasSt raflectlve sun ecreens, &r oth^y higbly
reflecfcive materifilft for any exfcerior nindowB.

(j ) The roofs of all &truct:V)"cs arected 011 ths
Lots shall be eiirfaced vf.th vood shfllseB or flhiTigleSt clay
ttle orjother Tn&terials of miilittntm reflectlvitty- The use of
any fdofiiie materlals whlah is hlghly reflect'lve, sueh aa
cocrugsted i.ron, tllee wlth a etiiaochi shlny fl.niah, and the
Like, shall be prahtbited.

(k) All sttuetures ereeted on tha lots, innluiling
the tdaf, BhaiL have an flarthsn tone BXLterior^oolor, or have
d finlah &f efltthen tone c&lor,

(1) The area around aflch etr^ctur^^axaeedlng
2,000 square feet in floor araa shall h&JLflnda^ped with
tree>p ehrubbery, and/or plantlngs <" lfflnlBllhliBll"" s° as
to TiilnimiEe the, vlsual intrusion of ^s'uch  PBTOBBk& upon
tbat poitl.iwi eS Farcet 9, Kllauea.^gaual, ^awaI.T~mcre
coiBorily fcnown as "CrateT Blll" .

In the event tliat an
any structure eTCtt&eding 2 p 000 aj
shall aubmit a ccroiplete landfic|^io,
approval of the Deaign Caainiit'
to o1)taliii.ng a builj^g peraiil
Uesl.gn Conipt£ttee ag l!@5T.eli^ proi
in ita dtaeietlsn, to ap]
or deny the landacapins
belng whetber Ehe proyd
suffieient to mlnlmiaA thc
struccuEe upon CraterrB^l as
Kuhlo Uighw&y.

<n) A
flll tiy a lot
avold eroston aj

paiTited or

d&slrei'^h conetruct
:efil: in flo&r area, he

tlaii^Oi and obtdi.il the
ptovidfidi prior

ttructurfi. Ttifi
have cha right,

,tb inodiflcstloaB,
inltc-ed, Cbe oriteria
ling is rflaflondbly

^i-TitTusicm of such
fron Kilauea tpwn and

£f9iS resul.tlng £rom eKcavaften or
ravegetated immedi&taly to-rm'Em&ts.

cortals, snd the Itke shall he
lah other tban eartticn tonea.

-s-
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(cs) Each £ann d.'welUng gifcs ahall be occupiftd anA
u&ed ouly^ a-s a farm dwelling 6y the -cespQctive Owner
theieofi hts tenaflts Cother' than traitsient vacatlon
rentGTs) „ fami.'Ly, eniployecs and gueata, and for no otiheT
purpose.

<p) flauh f&rni dwelling and sny and aU
iTiipr&vements f^oni ttnifc to tl-m? lacflted theT&&n. &hall be
raftintflinad by the Owner ther&of in fiood and cle^n c&ndition
and repfllr and in suc.ft uianii^r as not to ereafce a fire,
safety or healch hazard to the SBaolifE Plantstion Gammuntty
01; ariy pait tbereof, all at auch OKncr'B sola aaaK snd
expfitiae-

<q) No sigtis whatdoeveV) includinfi vlt1hout
Unltatt.cB, conuieie'l.al., polltlcal. or elwilar signs, riBible
from peighborin& propertyt stiall

'\>e 6FGGted or maiiitained
up&n any lot except:

proceadliigs.
(1) Such si^ne e-s inay be Foquired

Jby legal

<2) Eestdanti.al Identlfl.catl.on signs oE a
coinbinad total face fltfia of one <1> sqyare foot or Lesa ^or
aach resi^enfc,

(3) Buring the tine of constructton of sny
ffl.mn dw&lll.ns or other i.Tnproveiflent, job idsntificatlon stgns
having a aaxlmuni face aiea of siss. (St squaie feEt: per stgn
and &f the typft UBUflll-y einpl&yed by~ coiit]?actor6>
subcontractors and tradeaTnfiti, &nd

(4) HOE more than one (1) "Tor Sale" OT "For
Rent: Bign hflving & tnflKimum ffice flraa of two (2) squa.'ce
fcet, sucb fligtt to rctfer only t& ths prem^es mt whtoli it Ls
situated.

(r) Ni? houafi trailer, iniobi.lj
or &iiniLar faci-li-ty or &trucfcuTe alii
roaiiitfiined upan flny lot at any tiTna.
the piovtalons o£ tlila paBa'gTapli^ efiall
tempDTflry constructl&n sbalters o^^^clll
a pBi^lod not to exceed on& (1,
exclu&lvely in connection wl.tb fhs cl
or iTiiprarvesient permltted tn 3jg|^^^ 3,05.

&F[aanetlt t&nt
;, placed OT

Cs) No vehicle g;
shaU be kepti plfifi^&d or m*
mBTin&E that such i@ ck is vil
flnd Tieighbori.Tig propeFt^, unl
to and regulaTly used ^^^agrj.
on the lotf provldadt
pfl^dferaph ^ ahall po^ ap-p.
maintfllned for a pi^od' not
aiid ueed exclusively^p coniEi<sG
any work or luipr^iveraeri^pe.rmi.tl

w
he construct&
tlie egnat:TUj
provided,

hanis^
kel

low&ver, tbat
)ly to

,es Bialncalned for
ig dtld usad
&.on of any work

one (li ton cdpactty
>n flny lot i.n su.ch.
;he adjol.aing streets
reMcle i3 necesBary
activitias conducted

that th& provisionB o£ this
cpnacructi&ii equipment
fceed Oicie (1) year du-ciiig

m vith tlie construction of
'ii by Seetl.on 3.05.

•ies, etructuTea cr bui.IdiiigB shall
ilntalned upnn any lot prlor to

of ttie ISBXTL stFuctttre of the farin dwelll'ng)
thfit th^ provtsionB of this paragraph
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ahall not apply to temporary cOi'istTUfitiOn aheltera or
faciUtiea mainEflinetl for a yerlod not Co eKceed one <LI
year dur3.ng and used exclugtvBly in connection vLtb the
consfcruction qf fche mair. atructurfi of 1;h& farm dweLling, nor
apply to Eaci.lttles ressonahly raquiied ITI the cocdueting of
a^ii'icylfural &c[:ivitias on t-ha lot« Guest housoe Cas
allawed by law) may bs permicted to be conet.ructed hy tbe
Design Comrtittee pfior

"to
th€ construction tif the laain

structur& of the faTcn dvelling if, apd only tfp ^uch su&flt
house 1s paft o£ the master plan for the cctistruction of
fami dvellingte) fin tbe loc flnd auJEflei&nE assurfinces are
;ivan to fbe aatiflfaatton of the DesiEi) (iQinmi-tteei that ehe
^arffl dwellina(s) shown on suah maateT lilaii tfill be butlfc in

aaGordancs tfiercvitl.1 wifhln a. reasonable tiiue*

(u) Bo 1:ral,ler, vshicle or boat shall be
reconBtTucted or repairsd vpon any hoiltcslrte -tn such 8. tnann&r
that auch constii'ucticin, reCDnstritctlon or repair is vigible
froin natgbboring ptopeitteB, nor shall any vehlcle not in
good (tpfsrati.Tig copditian h@ maintA^ned upon any 1&1: so aa to
be vlsLble from sny adjoining streeta or Tieiglihari.iig
propert.liig, provided th.at nothins in thiet paragrfiph flhsll
prevsnt fin Ownef frain performing minoy mettntenancfl woyk and
minor repdira on hia own trailer, v&hicla QF hoat tn bie
garage,

(v) No garbage 01 trash ahal]. be pennltted 011 any
tot euept In el-osed receptacLeg aeieened froni vleu £ion an;'
adjoining street, and no aaciiiuulflEed va.ste plant [iiateriLala
will bfi psrmitted on any lofc, except gift part of an
estflblished conipOBt: plle laalntfliTied in auch a mannfl-c as nat
to

^be
yigible from neigliborlng propert'y, o^ aa a necessary

part: af the agricultutal •activities conduc^d 011 euch lot,

(w) Bo apen storage of
furniturfi, fixtures^ appUances and
vi.ll be peiTnittfid. These ItemB aia;
osnclosed struature, No outside c
outsl.de clothes diylne ot aitlng^
permltted ^xcept vttlil.n a f&ncei•vi^iblc froHi neigtiboring propecfc;

(x) The Owner flbalj
vlolatioii on hla lot of aiiyj
pertalntng to acnlng, bulldfa
relatlng to the u^a^ and dei
dwelllne alte.

[yS 8p Earae^reisLll be
o£ vehLclea and boata
to be vialble frcm ^ighbi
wall, door o£ ac-ree^^normfllL^
and Hltlinut: liai.Ciag Vte
garage not sa en^loeed^hall bi
stor&gfi puifpQsef

petilcLes i
and cliattels
ired in an

other
kll •be

&nd tiot

vialace or penBit the
law or ordinance

Lisne or other rOflttteT;
?iL$ lot DT- farm

othfiT tlian the parking
saflie be sncloaed eo a-s ttot

ipflj-ty by a. paptifcioTi,
it~ closed". Speclflcally,

.ty of the fore^oitig, tio
u^ed for l^undry or for

household
reaaonable
nia.iiitainei
Conmilttee,

Excepf^wm^ogS, cats and othBT typical
ipt In riasonable numbets and urider

ie i no aniuials sh&Ll bc k.ept: or
l-d^ except with the dpproval of fche Oeeign

rl have the power fco contral in

-10-
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dcicordfltifie tfith unl.fot'uily fippl?.&d stiindards 33 ffiay be
adopted Erom timfl to time^ ths kinds of dTiiinals vhich iDay be
kept dir malntainfid on A lot( the numbea's o£ eec'h type o£
anlnal whteh inay be Itept or inaintained an a lot, and the
<;cndltton& under vhicfr such animala may be kept or
laaintained, including, ^ithout limltatton, 6;h& hind of
etFixctyFes or enclosiives tn is''hich such animala inay be kspt,
ALL gniinal-s kept or Tnaiptained on a. lot, whether domestic
p&ts, Xivastoclc^ garoe and flfih or or any othcr animal or
ac[tiatf.<: life propogated for eecncmle or peraoaal. uee ehal.l
be kept and maintalned only in a density Gompfltible with
nelgbboil.ng reeidenclal and agrlcBltural use and ghall 1)e
cared fox i.n confornisncfl vi-th piractiaeG of good aninaX
busbartdry, including but not 11.1aitfid tot (a) proinpt remD-val
o£ excess amounta oE utanvre Attd other waBE^): <b5 dieposal In
an ec-ologically sound manner flf any effluent froRd the
irafitlcs of dgtftcitlture ot oth&r proceaBast <c} GqntfDl of'lles, i.neecte, vorjns and other peatsi (d) eontrol of weeds
^nd other noxioufl graaseBi (e) ctdftquate feTicing and 4inlTTial
TioUsirtg facilicl.ca adequate to restTict auch aniTodla to tha
3-ot ii?her& maintained; and (e) conttrol of noiae dnd nosioue
odore to levels wblch ere eugcomaiy undar praetieae af good
dnimal husbandry and Ttfhich are fioiirpfltilale with rtelghbor'i.ns
s'&fiid&itCial and- agricyltuiral use, litorage qf hay," fodder'
and cther food auppliss ahall be accorapliBhed in auah mann&r
aa. to prevant scattering af such aidteri.als liy the wlnd and
water rvnoff. Hotwtthstanding the Eoregoing, the ksepiu^
ftttd in^intainlT]^ of plge, chicfceiis (eiccept for peraonal usfe
snd consumpEioB) and flghEtfB chickens are esprassly
prohi.'bited aa belng incioropacible with the neighbarlng
•cesldentis.t and agricuLttiral tiee*

Caa) No noxiou^ or offensii/e gctivity Bhall be
aarried on upon the CaimnDn Area or an^loc ar any fanfi
dweXling sitei ncr shall anytbing be d^^thereon which raay
le 01 aiay becone sn adnoyance or ^nui.fl^ite co Ehe
neiEhborhood, ALl occupanfcs shall ^xerisiS^ Gxtreiiifi aare
about iBaklitg noisea dnd in the U3e^|^U£JLc% inatrumentfl,
radtos, televlsi.ons, and aiiipli.tlerfT'EIBIUMUleturlt othei
ocfiupantB.

<hb) A.c.c.e.e.e Evfflci ait.v.^SBUSSS^Sa^j iii the Se^tdiff
FlantatioTi Gommunity tp both tlye KJAaTnspfilH^ghthouse Road and
the Kahili QuArT-y Road ts figg^^eted, Ac^i&s to and from
the lots in the SeacIiff^Fia^P&tiqp Caimiunity will be
llmlted to the subdivisioi

<cc) S^gn.ding seB^ck liQ^have been e^tabllshed
along the natural wa^rcDui?a®^U M^raverseH thraugh the
Seacliff Plantation fiMliBtln-Ltv ^WBTO&rtv * as flhown oh th&
subdlvlsion map aBBBWhu? tlie CouRt; ol Kauai, and tn
larticalar sifficc^g iot^^^l^, IB,

"21,
11, Z3, 24, and

:5, co pEevent eBBIfctUtes fl^MBel.tig conaEnicted i.n ac area
eub^ect to flooding^nd draif^ge problems* No stxucture&

lln ttiesS setback areae. Tba Owners ol
^tercourse setback liiieB are Tequitfid

>n ol the watercoursc by not'encing within the setback afeas,

wtll le pentiltted wil
LotG fiffeded^fasL Che
to nisintain,
constructtn^ f:

LoE;6 1.+
Befause oE the high el.avsci.cn o£ poicti.ons of

6, 11, 12, IS, 14 and tbe renialarfei; of

-11-
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Lot 9, a diep&ndable aupply of water c^nnot be assuTcd Bbove
tlifi 375 feat ela'vatlon above 9ed level. The lot owner of
those lotg will be recLut,red tc ei&n an elcvatton agreem&nt
wi.th the DBpart-TneTit o£ Water o£ th& C&unty af Katlai upon
applLcstiott. l:or yater seivicCt ftgTectnE to accept eucb vfiter
Bervice as the DeparCinsiit is able to rGnder.

(ee) TSctuith&tanding any laws to the contraxyi aG
TIDW cxisting or as mgy hereaftet be enactfed, oliana dwen-lng
unita are exprcssly prohibitsd within thc Seacliff
PLantatj.on at 1: i.1auea Say Conmunity.

(f£) None of fche farrci d'welliiigB or oth&r
iaprovementa •wlthiii the Seaellff Flantatioif at Kllauea Bay
CoEiBnuiiity ehall be used fox transient vgcafton rentsL
puiposea.

tgg) Itie eondBmlnluffllBl.na cf any loc or l.ots
within the Seacliff Platttfltton at KlLlauea Bay CoDuiiunity niay
be ps5:initted oiily if approvsd by tha Be&ign Ggmnittea in ttie
mannei; aet torth herein and developed i.n aecordancB with the
coiidJ-tj.one oS auch &ppr<ivali. fai-ll.ne vhtch &uch
coiidQTOiniuinieing ehall be decmed in violation of theae
covenants aad restrictl.ons. The eondominiuni.zl.ng oE any lot
vLthip tlifl Cainmunity she.LI iiot yesult in a iiuraber of units
or i.1tterfiata largef than the in&iilinuiti nurtiber <s£ Eann
dwellingB perTci-Ltt&d under tbe appllcable soning ardd-fiance
snd this Iificlaration for that pfltticular lot.

;hh) The Besi-gn Cdintittee ahall htve the
fluthorLty 1:0 pro^ibLt addltional typ&e of activlt'f.es on and
UBBS of

"the
lots by tlte Qwner chrougli the due adoptiuii of

the SeatT.iSS Plantation Cormiunity Asecci.at.ton RuleSi wbere
such aetivities and/or uses are nct coEPB^fcible T«rtth the

realdanctal and agrlcutturayTl^es withl.ii the
Sfiac'Liff Pl.antatioii at Kilauea Bay Gomniunit;

Seelt.on 3.0Z. Eaaemence AEteetl

(a) As an incl.dent af
Seactiff Tlantacion Conimunity, tl
to use Eaaenent "ET-1" (being
tial.l), Easement "FT-1" (belng^fl.
t:Tail,and EaseTaent "PA-l"

(i
easenents aie over and aeios^
Seacliff Plsntation subdivilion,
in that certaln siritfli.vi alcm'
Associates, Inc., '^P;ed July1
af A. Port.j.oti of the ReniAJ,ndec'
U-A and Beiaainder af M^ , wt?"
ref-arence herein,

LS in the
tiave rlghts

le equestrlan
20

'tllWUBle
pedestrian

picnic BTefl.)+ which
Sefflti.nder of Lot 9 of the

rhlct&fi^aeinente STE. shown
;d by Pattugal and
iot ehe Coiiaolldatian
ritlt Lot 11 incn Lot

Fp is inQorpOTTfl.ted by

(b) I-otaA, 3, 4,^IW7i 8, 9, t0 nnd 26 ahall
be silbject to a noTte^lueive l-|Flgfit:ion £flaeinei(t for the
purpoees Bf piov^ding ^rlenltrfal'l.rrtgntion waters to any
o£ rheae lots i.^jitie Se3(s.llE£ Plantatlnn ComnunitT deBlilng
such l.rrleatloii—BiBto—aeInigafclon eosement area shall
be a een

'font^wide
T—Erontlnatha respecftve lot and

flbutttl.ttg fch^^^S^ivi&l.on f3&dwsy eervl.ne thc lot* Any Owner
of any of^B@B^lota irt the Sefldlff

'Plantati.on Ccnrotiunity
<iesl.rl.ng <pe iyft oE^h'l.a l.nigatlon EaaenienE Sav the purpone

-12-
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of bTlngiLng Irrl^atlon watei to lils lot ahall have tha right
ta in&tfl.Ll" pipslineSt coTtduits, or oth&r tn&an& of carryi.ng
lrrlgatl.cn uater wlthtn the saitl 10-foot easenent arsa aif
the lota bet.'w&en tlia neflro^E: sou.rca flf such wafcer a-nd hia
lot^ provideii thflt_the us& of th& easenfLent area a-hall not
uiireaeonabl.y Interfere with the yse iior iTifringe upon thc
righta of accc&s ED and fT*om the foadway of flny servieni:
lot] and proviiled? furchsr, tbat ttie Owner utlll.zlng sueli
eaa.anient area eliall rest&re the ea&einent are? as reasqnably
posalblE to l.t.a origl.nal conditlon upoii flomfpletiott of the
liiatallatl.on of ths~ iril.gation water ayatem. Ko open
dltches shal.1 be penaltted aa a liieans ot tranapoiclng
irriggit:ton watei; across thgi eaaeiiient: area.

tc) Each o( tbe loo i-n. tlie Saaol.tff Plantation
GoTununLty ahall be subjaat to sheetflow of Biirface WAters to
sueh loe £rna the roadwaye fionctng the iespecft.ve lot.

(d; Ihe fol.lowliig lcts are affectad by the
follov3.ng drflinage eaawients!

nralnage Baeement "B-l"; I-ote U, 12, 13, 14
and 15

Cral.nage Sasement "D-2": Lots 2, 3, 4, 5, 6
and 7

Cralna^e Eaaement "D-3"; Lots S and 9

Brainage Eaaement "B-4"i Lots 10, 23, 24
and 26,

25

on D'rainafie _Ditchea_ And

ie) The fallowlng lots dTe af^fcted by the
foll.ovl.ng uttUty easementsi

Btlll-ty Eaaeaent "U-l"

Utill.ty EaBciDant "U.2"<

Uti-ltty Eaeement "U;

Utility EaBemeiit J^ja^"

Utl.Ltby EaBEinei

Uttl^r Ei&s&nifii

UtiLity Eq^aient'

Seetion 3.03. RajCff!
CulTrerts. SurfHce ruititf and'^BBan^waters Ecr the seaell.ff
PUntatton Communlty^!^ handle3^|&ough a sygtBn af open
ditehes, drainase lnls3^ ouLver^ aiid aufclefca. In ordfif
for the designed ^yBtem^o funcElon propeTly, thls ayatem
nust be keyt

"frBglllfiflIT
ah'a^rucctonE or itiipedine.of tbe nataT

flooi. AB" EUch^U^BBlfflk l°ts in the SeaeUEf Planeatlm
Connualty are 3ybjecE~ffl^TOp Eollowliig reEtrictione acd
covenancs;

-13-
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(a) Eaoh Omiesf LS re&pQngibLe to inaintain the
drai.iiflge di.tches, I.iiletE, cill've^ta, flnd outletB upoii h£&
property £or the fcee flovaee ol starm water.

(I?) Ths Owner vtll acc&pt fult Tesponaibll^ty and
Uabilitiaa of thc dral.Tiage dic.ch

"aiid
culveTt syfitflptt fluch

as falllng or dtl.viiig into tlie ditch, and ditch flowage sucli
as firoaioti, volunife o! v&ter, etfl-

(e> Ihe Owners at Lats 6, 7, 1D, 11, 11, 13, U,
15, 251 36 and th& reinainder of Lot 9 fflust con.atruct
dri.veways or other fiGcesesa that contpletely bridge tbe ditcb
ao thu-t there are no Dbstructiona tQ flaw af wateTS theirain.,

<d) The Ownerfl ahalL ab&olvo snd bol-d the County
of Kauai harmless from apy responslbi-Uty flnd LlabiLittee aa
a rfisult of the drainage gyBCein and any damagea or injuries
chac nay ceBult thereficm.

Section 3.fl(>, Uae of Lats Zoned "AKTlculture",
Furauant to Chapter 205^ Hauali Eavlaeil StatuCes,

(a) Purauant: to Act 199, Seasion Lava of Hatfali
1176, the uee of the lands claaBifled ae "Agrleulture" by
ttae State Land Uae CcrauRissicn shall be prJLin&rlLy in pucsuit
ol agrleultuial actl.vlties and only fcr cliose uses
peTTnl.^fiilile in aa agricultural distrist aa cflntatned tn
Ghapter 2051 Hanalt. Revl.ged Statutea, as sinendedi whish
provides as foll.ows:

(1) Wl.t}iln tbs agEtculturaJ. dlgtrlct all
lands with BDil GlasBifiod by fche Ldnd §|:udy Bureau1 fl
Detalled Land fllagBlficatlon aa Overjd^ tMaater)
Frodueclvl.ty gating ClaBB A er I sliall- be rihtil.cted to tlie
follcwlng peniiitted useai

(a;

Oame ani

CultivaElcn.
nct lliillte^'to
tollage, Jtylts,

tduding but
L&efitableSt

rageThi ttnben

ItlOTl;

Liyestocki including but
FOuLtry, bees, fish
il or flquatic ll£e
ited for econoiFiic or

CiigB, eiaployee houBing,
iuildtRge, er aectvlty or Bses

relt^H&^b fflrmine and attimal
indusl

FaT dwellings as iiaed liereln shall
lean a single-fanlly dwellLng

tC!at:£d cn dhd used in conneatlDn
ih a fana 01; vhere agricultural

actlvity provl.ilea ineoue Co the
fanlly oceupying tbe ilwelllngi

Publlc mstltutiona and tiulldlngB
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^Mch aie tiecea&ary
^griGuLtiiral pFadtices,

for
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(f> Public and prlyate open area typfia
of lecreatlonal uses includl.ng

~day

eaoipa, picnic grounda, parka and-
Tidlng stables, butt not Includlng
dragatrj.ps, alrportSp ilrive-in
thsateFs, golf courgea, golf
driving ranges, eountiy clubs, and
overnight campsi

<g) Fubllc, prlvace, and quasl-publle
uti.lity linaB a.r»d roadway&t
trfltisfbnfler sfcatl.&nft, eottd Vdste
tranefer statlone, snd appurcenant
small buildtne? sucli IB booster
puroping stdtiona, but iiol: i.n.aluding
offiaee or yards fot etul.pnenti
aaterial p vehlcle storBg.e? repat.r
or m&lnteiiftncSt treatpifint pl&ntg
and majoi: etorage tanks npt
ano tllary t a

~
agrlcultur a 1.

practices, o-c corporatlnn ystda or
othet llke attuctures >

(h) Ret:ent:ion» rftfito-catiion,
rehflbl.ltts.tion or ioiproveTnent of
bulldingB o-c sites of histo^ifc or
seenlc l.ntereats;

tl) Iloadslde standa £of che sale of
aglicultural PFB^^CG gTown on the
preml.saBf

(j) ButUings atit
no£ llnited.
prafteiiaing^ Eacil
tanllltleat tliat
conalderi
above-nie^fl

:luding but
[toiage and

iinienance
KeTtinnally

^ce&sory to ttie
ar

(W Agrlj

(2) JLU of
covenants aiid c and@Bi.an s GOI
shall run dltli t:he'T:end^iinti3
leclasslfiad to a Land UI^Digt

(3; AI
covenantg and condi]
ehall be aubjeet to'
SSiIIOO purauant tg Cha{
anended >

siks.

:1.0ned restrietlve
his Section 3.01

as tlie land ia
than AsrleultuEe,

of the abovs restrictive
in thls Saction 3.114

a flne of not more tban
tawail Sev'I.sed Statutes, aa

Seetloti 3
Areaat Lfln<
IiapTOveinentj

£tS BDle &

.vatloae, ete,

pr of each jEarm dwelLinB site shall At
|nse fcoaiply and oliaer'tfe the covenflnt&
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contalned in Section 3.01 herelnbefore, ineluding but not
llfflited to •(londominiumising^ ldndscdpi.ng and revegetatLop
requiTecients where applicebT.e, In the ovent the Omi&r faUs
tQ coniply tfith Such laiidscapiiig aitd/or ^evegetation
rsqulrenente wlthJ-n a reasotfable timep then the Declaiant
and/or Agsoclatiop may al: j-ts optlon perform all such
latlidscapiTig and/or r&vagetatioii worh upon the fflrni dwelling
stte, avd Qwner shall lel.mburse Declaiant or the AssBcl.atlon
for the cost thBxeof prcmptly upon deraand titigettiei nith
liite^eBt tbGteoil at thc rate of turelve perceTit (12X) per
annuu; proviJed, bt)»e?eri that in no event ahall sueh coscs
and expenseE chargeable to OwneT exceed S20pl]fl0,00, In the
efent bf Owner'a

"default
In the paynent of the same, the

anount thereaf skall he aiitl becone a Uen upon the homaBlta
aa pravidad ln Section 6,05 beieof.

tb) The ilght of an Omei; to coastfuct,
renonetiuct, refitii.ah 01 alter any l.mprovement upon, under
W abovfi any lot or to piake or craate a-ny excaVfltion DT* fill
thereon, <?r tc fnalEe any change in the natural 01; exl.sti.ng
surface dralpage (hereof, or landacape Eald farm liBelling
s-ite, or to condopiiniuptize a lot 1s prohibtted unti.1 and
unleas the Owiei: of auch lct 01: fami dwelllng alte has
abtaiiied prior tn-i.tten approval t.herefor from the Design
Cwmnlteee aa hereln piovlSed and haa otherwiae coniplled with
all of tlie ppoviaions c£ thig 3ect:ioit>

(c) Aiiy Ownsy proposln^ to perforpi^ny worh which
under the provisicns of paragraph {b} q^ve ri^irea prior
approval of the BeBign ComnittEe a haI'l|flBhhtlP^tllE Dealgn
Coonnittee foi appwval fhmwS as fol?SB8?i

(I) Ihe Owiex sha
Committee for appfoval prior t.o'
prellninary plans for the propj
aichltect, unleea (ithe'cwias
Conmitteep and slioui.ng In det|
af tha i.mprovements.^The Bes<
such prelimiTifl'cy pl^fe wtthin1
subiiii.sslnn a{ tiiem to itfied
Owiier elther with appToi
latter eaae she gener^t *he1
Indleated. failure Anake s^
(60) day pertod Bhal'f'^g deenied'
approv&d.

coflimeiieeiiient n:
sete af the
WOElt tO thf
and wl.thoutll.l
set-haGk coii
pcopose^af'idj
proposeBWanl
air

CO]
the Deaign

auch work
rork, pSBpbred by an

by~ the Cesl'gn
(enel.ans che natuice

^hall vsvievf any
days after the
such plans to the

japproval, iti uhi.sh
ttie ob.lectlons shall be

:uni ulthln 9s.iS atxfy
mean that the plana are

;er and aelll prlor to
>e Owner Bliall aubmit six (6)

^plana an3~r3peclflcationg of the proposed
Cfinmittee, I.ncludi.ng where appropriate

:atld|tp a plot plan Bhowing easemeatB Bnd
li.BBsJitbe loeatjlop of dll

"exiettog
and/or

[emen^^ the prcpojed dralnage plan, the
Fcaat fatilll.deai and ttie loeation of

liBRTty Installati.ofia, The plans and
lons sbsl.1 indl.eate all exterj.cr msterlsle,

iOrs to be used, Alao the Ownfir ahall
Sposed tionetruetion schedule. The Seslgn
retLUlie tliat tlie subnlsaion of plang and

lifi.cs.tiinS be aeconpanled by a reasonable fee for the
(lection thareof, The Begign Coiiutttee Bhall ttoa tlne to

-16-
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tinle addpl: 6nd post with tha AEaociati&n s &ch6dule of ita
inspe&flon feee', providedj however, that no ch^nge In auch
fees Ehall be effecti.ve until thlrty [30) days after tha
saflie have 1>een poated,

<3) Th& Deaign Ccsn(iBilCce& sh&ll ^eview the
flTial plana and BpeQific'atI.cinfi subinitteri co 1E pursuant to
{ubparagr&ph (2) dnd ehflll elther ^approve the &flme oc
disapprove^ t;ha sntne is uriting vl.thin sixty (603 daya. Any
diaappmval ehflll set Eorth In writtng the vea&oaa fos
dlgapproval, Failufe to BO apprD^e OT disapprove within
aa'I.d eixfcy <60) day period ahflll bfi deemed to'raaau t:hat ttie
plane_ a-ce apptov^d. On request of a-n Owneri at any tlane,
the Chainnan <?r any ffiembei of the Design ComiDittss shall
glve 1*o_ the Owner a oertificate in writi.tifi evidencing the
approval of any plans whirih liavG been so ^ppcoved.

<4) B&ttil.ns herfiiit ahall ba de&med co
reqitire &n Ovner to obtaln approval from ehe Degign
Cotiuni.ttee &s EO any ivte-K^OT: improvenietits or altfirfltl.ohs, av
ds to a.ny_ ^iEterlov flltteraciona br improvepieTits vhl.ch are iio-t
visible £ifam neighbor,[,Tig property, nor shall an Owtter be
requ^red CO &bt:flin approval from the Oeei.gn GonuntCtee when
simply reconstFuctin^ or i:efliii.shiiig in flccordance wi.fcb the
color aiid deflign of pcevious impEOveoients ma.Ae by che
DetUraiit DT pFeviouely &ppr&ved by the Design Caraoiittee.

(5^ Approval a& tieisinbe^ore providfid eh&ll
be efEecfcive fos; a perio^ of one (l) year and sbalX be
deemed revoked if tll£ Owner BhalL not: h^ve coTiini^nceet such
work withi.il said one U) year perlftd dnd Bhall not
therfiflfter cortplete the saroe vith'J-n one {1) year after the
copoenceBieiit e£ such conafcructioni OT j.qj|the cflse of
c&ndoajiniumizing if the Dwner shaJ.1 not ^^ c&nipleted the
proceaa wlthltt one (11 yaar, if che Omer'
coiiiRience vithin sald one (,1') yeav
flftndominiuml?inng process vitltin saidt
the OvnfiE shalt b& required to rfl&ubi
apecifiGffttotia fo"c flpproval, and the'
ttot be bottnd by any previ-ous ^ed
ftUC.h plfiad flnd ape{:ificetion&,
disapprove the same in wri.tiTig
such resubmissiDn^ aiid the D^a^i^ Gomihil
another jLflspeetion fee^

(6) Upfln th|
which appraved pl^e ars rei
the Owner shall @g?e wci.fctei
Coounitttfee -which ahall ija.thin
work ts detetmiae whed^^iE ma
coflipliance with tbe s}
tlie DEslgn Conmlttsfi flniis''
subatatitl.al (iGnipl^^sie with"
apEcificaElon&i
TibacoiBpllan.de
noneorapll.ance,
euch nonfiomp;
such notifii
requlr&d,
&o[piinfinc6<

not ao
IpKiplsted the

period,
pUns and
:ee ahall

^vifi^TIg a£fllrt
approve or
Ssys affcer

\a.y tequire

period,

cf any work £&x
|nt to kbia Sectlon,
•e&£ to tlis Dealgn

days i.tispeiit auch
iletfld ITI subBtantl&L

tlans and gpeciflcationB* l£
syeh vorfc was not d&ne Ln

approvod plfins and
i't

'^iflU
noti^r the- Owner

~of
auch

id re^irfi thrfr Opner ta remedy eucli
Jf the^wner shdll have fail.&d ta remedy

sistty C6D) day? fTDm the date of
tI5!t^^BamB^ X oneer time as mey reasonaTily be

^.ded fctinT^Bie Owncr has ITI gaod faLtK
to tfiiiaedy vlthin Sflld sixty (60] daya

oififfiittee shall notify the A&sociation of

-17-
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auch fallure, fliid tbe A6eocj.aticn sfee.Ll ettber reinove tbe
linprDvement DT remedy the TiDnaomplIflnce, aiid the Owner ahftXl
relmburse the Aaaaciacion ior alt eKpenses incurred in
ConnacEl.on tber^with, If foy any resaon the Desi.sn
CDOniiittee ahall fail to nafcify the Ownfir of dny sTaeh
noneonpllanee wlthln thltty OU) days slter Eecelpt of such
nottce of completion thereof fraui tlie Gwner, the improveinflnt
ehall bfi deeaied to have beeii c&mpleted in accordflnce iaith
aflid approved plfltia.

(7) The Deslgn Cniinii.ttee ahall have no poaer
either deliberately or through inadvecEence to vaiy any of
the et-andards stitl restrictj-oins set fortfc i.n the Sgacliff
Plflntfltioii Counnunity Restrictiona, Bxcfipt da rtay be
SFecifleally p&rmitbed chereirii &nd ln~the event; o'S
violatlan of aay of such Seacliff Plantfltion CDBimuni-fcy
ReBtrlGtlons by an Owner, whether OE iiat the Destjsn
Connlttae shall have approved the plana and speel.flcatlona,
tlie AGS<?c3-atian or any- bther Ofrmer" stiall havfi the vight to
capniBiice and puTsue any reuiedy providEd in ths SfifltUff
FldntatLon Conimutlifcy ReatrictionB £oi? thfi vlolatlon by fltl
Owner oE any sufih restri&tionB.

(8) In reviewl.ng plans and apeclfications,
the. Design Coinfflifctee eliflll coTistdcr tha TeqilireiaentB and
ffeptTicttoTis aet foFth In thls Declaratioi'L scid alao Bhall
conaider whetliei: the propoaed Inprovenient: i

(1) Ie eoinpatlble and in liarmony nlth
the surrouTiding envi-roniiient a^ well as fci? qufllzty and typo
of neteiialg and wqrlmanahlp and as to estevnal deslgn and
appeaTsnce wlth reference to exlatlng stnictureB and otl'ier
InlproveinentA in the area and with rsferenc^ t& the Ift&flt^on
of~ ths propoeed l.np'covensnt wlth respect^S^ bopogEapby and
ground alevati-onB*

(2) Ccinfonns to
entire development.

(3) Ganatitutf
developnent of the lat and/or tai

(91 In revii
for th& coiidonli.tii.uiiilsing t>f
foregoing confliderationa, tl
eotiBlier^ tbe follayiiis;

indi'vldual intereats &•;
thereoh,

''(1), The

other l.nprovenents
^tnd Cha viewpldnes af:
inastsr plan fo)
GOTnmian flnd lij
e&rtdottiiiituinie;
otber impro^
CoiiBDi^tee
aay raquis
de&med ap^

plau of the.

'd adequate

ans ao3^oecificatiorte
snd In sddl.tion ta Clie

llttee ehall further

quality of fclzs
s to te c&nstructed

ient cf fa-cm dwelllnga aud
rop.dvffys, adjaccnt lots

Ly^fche propDfl&d plflcemfiTifi. A
lot, ahowing tbe eisclusive,
eleTnantfl o£~ the p^qpoaed

ilacenettt o£ fam dwelll-ngB and
>e suTsmitted to the Beaien

tlne of applloation. Ihe Cealgn CcnBi.ttee
[e'r' detaUG and, t.nforoiatLon aa jpsy be

the Beai-gn Conmilttee to pernitt a

-1S-
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thoicough &valv&t:i<sri of the appltcati.cn to nddrasg the
reBt^lctlve covSnantB and sonditiDTia h&reln contflined aiid to
avold a leeaenlBB of the quallty a£ Vbe Cowmiwicy,

C 3 i The sdequacy and quallty of
landscapi"s ^oi Etie lot. A naBter'laridBcaTing plan eball be
aubT&itted to t:h& Design ComraitE&B at the

-
ttnie of

fl.ppliciation, indicattpg in sufficisnt defa^T- tliQ nature,
type and degrea <sf laudacaping propOGed^

<4> Tha adequaoy of the
condominiuTiEitzlng •d^cudient.a to i,naure the o'b&fitvance and
eonfonnanca of the reetricttve eovenants anii Ctindlti-ons
liereln eoncalned.

(d) The Aa&ociation shall,p in fche cv^nt of any
vlolatian of the provisloTtB of this Sectiont resfcore suc^
lat or fanti dvellf.n^ slLte to ics seate existing tflroi.6diately
prior tto auch violatlon, includi.ng the renioval of any
unauthoii.zed powet, telephone 01 othet utiltty llne. Ihe
0"ner cf auch lot or farn dwelUng glce shall relmburee tbe
ABsociat.ioTi for all expciises J-ncurred by 'i.t in performlng
Its oblt.gationa under thls paragtaph.

3ection 3.06+ GomDoii Areas Uaes and ReBtrictt.ons* The
IleclarAnt Tiiay. but ahall-^be unBer n6-tibligdtlorL-to-set-adide
certfllii flxeas wlthiii fche Sciiclif'E PT-antation Caromunity aa
connnon araas for tecrcfltional USG by tlie QtwneTcg. TTI gucti
event:» the uae o£ the aoinman a-TeaB ahall be BUbject to the
folloffiiig teicKis and conditions lieretiisift^T' sat ¥01:1:11 or as
Taay 1ie contaln&d h&fAin*

(a> Tho use a£ the CaCTmon Aroa a1
t:o all Owners, except dfl hsrein speci£j^ally
every Owner ahall have an eits^peTit: frllT<Blte "-Bft'1
Area, titilch fiaaeinjeiit shflll ba appurt)
wi.th the eitle u every lct, suTij^ct,
(ollowj.nB ll.ml.tatlans and restrl.ctjltoB!

.1 be reaerved
^rovidedt and

if tbe Conimoti
^ahaLl 'pB.ag

;o the

(1) The UBE of Sie
atibjecC tD the Seacliff Plantaj

(2) The use
etilject to suah ^^emeiits
thereficm at the tUB °I c°n<
area to the Assocta^I-on^ to s
tO thc Declarant. the
and to any other persf
avtbority as providet^in
pu'hlic utility essai
t0 tirae be tdken
sucl'i. otlifir ffcad
may fram fci.m&
Aeeseiacl.on, pi
Sectian 5,05.

;ea stiall be
.BBaunityTtulea.

IQTI Ar^» shall bo
if-^ay regerved

feaae ol any ccnmon
as nay be reseivetl'aitd Itg succesflors,

is&odatlon or govarnTnental
gplqyation^ to evch road and

and ^^j^-of-way &fl iiiay froin tiiiifl
povf^yb^ eiD-E.iieiifc dtirodin, and to

,c flnd ^rj-vste utility ^aaeTnents afl
granted or coTivey^d by the

piovielons af paragrapti (c) of

othcr workj
naturdl or!
araa wo.s c'
a-c don^Bit

Vlo iinproveaient, Bitcavation, fill or
Ipiy way alte-CG any cOBiinon area £rom Its

:ate up&n th& dgite whl.ch Buelt cominon
le&aed'to the Association aball be inad&
irict coinpllance with and wlchin che

-19.
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rEatrlctione and llisittatlBas vS the pioviBlons af. Section
3.05.

(4) 'fhe uao thereaf shflll bc subject CO all
C&rraSt conditiona artd regtrictions set fortli in tha Lease of
any aucli coinfflot) area to the As&ocidtion.

(5) Except to the e-&t:eTit otherwiBc p&rmitted
puFBUant Co the prorvisi.onB af subpa.Tagraph t2) above and
Sectian 3^05, there shall b& no use o-f the GoKUion A^es,
exclugive cf foads, except recreati.ondl uses whiah do nat
i.njiure or sG&ff the CoDitnoh Area or the vegfitatlon thereof,
incieaae the cast of nial.ntenance ttieteaS, or eause
unreaeonalsle fiiribarrQsament, diaturbance or flnnoyanee to
OuneTa ia thelr enjoymant cf the Coinon Area; without:
lira^tin^ the gener&lity of the for&gQing;

(i? There shaLL be no aainping in ttia
Camffton Area;

(iii ThflTa shfill bs no fires fitarted or
fnainca^ned in the Coininon Area, except fot flres Ejontatiied in
srsas or fscUitlfis providsd by the AsfloctaCion epeflifically
for eucli purpos&a;

(ili) (To aniToals ahaU be permt.ttBd Ln
tbe CoTiimon Area eaccept gsnerally recognized house OT yard
pstB when aecoiiipanied by~ ^ttd undei: the'control of t'he Owners
Co ffhoffi they b&i.ong.

[$) The rxghts to uss and 6njqy the _Comsiicn
Area shall eictind Ct> cbe neiiibeca of the fsfflili.ee o£ all
Ouna^E and fcb&tt: invitfiea.

Sectlan 3.07, GoTmnon Area: GoiiBt-cuction an.d
AUeratt.on sf Iinpiovenente. So i.nip'Eoveineflj:, eiteavation or
wprk whiqh in any way alfere any conmon ^"^ or^ inipsoveraettt
therecn fron Its" narural or existlng state % the date wlien
auc.il coiiuion atea or impTaveTnent was acdtaiyecl^ar or Isased fco
the fcBaociatt&nj shfill be aade or daglk.^eKcelSSK in &ti*itit
ccnpllancB wlth and wlthln tbe reacidflBIII—hinAlinltaEl.Bne
of the £oUowlng pr&viaione of th-t^

^Sect^

<a) Except te the ea:iMBMhfit3lp6 pravided In
paragraph (n) beloir <n< except*'to maO^BC otherwtBe
permtt^ed undsr any convevanca^EKEhtoleaBe oF^fty coiQmon flTtea
to tiie Agfiociationi nc pers^TOS^ than the Aseociation or
ita dlily authorized agente
re£iiii&h^ alter, iDflitiCalti
uptrtit or flhaLl al^ge the nl
or sbaU destroy'^?"refliiove
vegecat:ioTi upon sny coin&fln
reflnlBh, alter nr naianiB. anv p
iioprovetnenc upon, u

(b)
paragraph (c)
of thft flflts
Asaociatlon
a-ppToval fhs,
work in auch'
Uesign Coi

to tbe
the Aej

tuet, rseonstructi
excavacion cr fill

ji-sting draiitage of^
:ub» ground cover 01:
gt-cyct i cecons tETict i
ths extflTiar of flny

ye ^ny aoiDaion afea.

^Tft otiwwLee provideii in
iciation propofleG 1:0 4& ainy

foTlQS

i?i pai-agraph <a) abave, the
Co the Oesign CBtanlttee for

^and gpeci.ficsa.tionfl far any auch
tCaliiing auch Infotnutlcn as the

shsll approve th& plane and spe&lfjLcatioae

-20-
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sTihnl.tted co it purauant to thl» paregraph only i.f the
folloyltig condttibns have all bfien aatlgfiedr

<l) If thfi plans ar& to construct any TICN
tmptovemenea,_ includlng any alteratlap af the exterior
appearance of atty exf.atiiig impxovementa upon any COTMIOTI
araa_i the Oealgn Committee finda that suA i.npraveinenta
complles nl.th the atandacde acii Teatricttons sit Eortb In
SubTiirngraph W of paragraph (c.) of Sectian 3.05 wtth
respect to fann dwelli.ng sltes, or any prtvace or co-tenancy
area appurEenant theTeto, ntilch atandaEda gnd restiletl.oas'
vill. alao ^ipply to coiiimon areaB, and that che design ai? fiuch
iuiFroveiiient ie ceasoitably necsasa.cy or dee^vable ±ti oirder tc
carcy out the aicis Bf tliia Associatlcn and is la hatmonv with
other iropTOvenients and the ovwall appearance of tfie
Seaclltf

"Flantaclon
Conmunley as plame'd',

(2) The Design Comiaittee flnda that the
propoBecl vork shall not because of i.ta deslgn nstetlally
psrsjudlice thfi Seacliff Plsiitation Goimnunity or any Owner
therein i.n th& use dnd snjoynient of its propeFtLy* Svch
approval fllifilX be in wciting^ exwpt that ptins whiofi have

.tliar been appfoved nr rejeeteil'vlthln alxty (6B) days
from tbe date of aubutisaion th&rfiof t:o tthe De&ign Cotnmittee
ahall be daeine^ appIIWCd. aelectton oE plans hy tha Deal-gB
Canuilttee shflll ba In wiltj.ng and shalt eet fosth wiCh
partlcnluTlty the reasons ft>T'~such rejectl.cn. In the event
of anj such rejection any Tiiemlier df tlie Bnard shall have the
rlehc co subnitc tp a meetlng of the Assoelatlon duly cnll.ed,
clifi n&tice i?f Khich shall contain r&fgrence t0 the
(ionfliiderattoii oiF the matter, fche queation t^f whether to
dbfliidan fche proposed worlc or to have tlie &aifig r&deaignfid dnd
i:6subtilitted ta bhe Deeign Commxttee far ap^^^al.

,(<>rime to Eline:
The Aflso&lation nayt at aitd from

tl> KeconitTuct, rc^lace yESSi^ab any
it&prcyeHtent or porticn thereof ttpj^^a 6o3^Dn ayea irt
acco^dance vrltb

'tbe
last plans ^|BS®&telBSfiveld ^Y tl1e

Beslgn Cmiini.tceep or if aoeb lmpfoveuiiill'l!Nlil(]j|BtiEii upon che
cammon ^rea when euch caimmion arjMBniae cotiveye^&t Leased to
ehe Aaaociationi then In acq^BBy wj.tti'the orl.gtnal
deaign^ finlsh or atandard fftf ^netr^tLon of aunh
iniproveiiient whe.tt au^ oammop ^e^vas ^c^eyed DF leaged to
the Aestieiati.cn.

W Consl
reflnish any road iinpro^
Area designated Bn a »ilfB).v

m
vegetation upon fl coi
AasoctAElon Aee-ais
aiid goil, plant

ict j Teylace o~c
^pon aiTy portion of the Commoa

^wa.^ a.a a road^

spy^a^troyed trees ov. sny other
area ^hd to tbe eictent tbe

for the conservatlon of water
find grouiid cover*

^4) PlacB'^Bil paintain upon flfty coiiimon araa
euob slene |^U :kers aa t:he AsBoclatlon nisy In its flol-e
dlscrettcin^Beeii^tec^sary fi>r the idroti.Eleatlon of tha
Sescliff ®.an^ti.on̂ EoiiBminity and of ro&d$, foi; Ebe
regulatLon^ytraffl^ mclud-i.ng pgrkirig^ flnd for the

-21-

,...^



.'-':. 7>:L'll"*.-r

fi

2a7G6 580

iKy;: •
lfe:K^i^''-'-.- .

regutatton and uae cf the compioii arsa an<3 for the hsalth aTid
welfdre and fclie safcty of OWtiers and t0 the pubUCi provided
ihat the de&i-^n o£ fl-ny sucli si^ns or iDarkera b-e f^rat
approved by the l&ealgn Coni'inittee.

Sect3-on 3,08, Presumption of Coioplianc-e. All of ihe
followi-ns 'L'mprov&Tn'snt e»$xcavacloh~s^ filla mtd Dthe^ evch
worfc ahall fo-r all purpoaea af th& Seacli.ff Plancatton
GoDimunlty &eBtx'Lctloiis be conclu&lvely preauioed to be ±p
eonipliatlce with flnd wittiiTi fche restriCELons and the
provialona o£ this ATticle IIIr

(a} Those existi.ng or roatntained vlthln &r Tipon
any property iffitbin the Seacl±f£Plantation Gonimuitfty at" th&
tima fiuch pacopercy becaine a pafLt of Seacl-L.E'f Tlantation
GomnniTii-ty.

(bi Thase exi.&dng or TiiEsintai.ned vichin a. prl.vate
OT co-cemancy are& al: the ti-nie auch p-civate pr co-tenaiicy
area was firet conveyed EO or laased Eo s.n Owri^r<

<c> Those from tima to tlme constructed,
Toconstructed^ r&fiiil.shsd, alt6Efid, InacaLl.ed or Tnalntaliied
Dpon any pTDpsrty by fhe Dsclarfint, &r, i£ not in cionfl^ct:
wlth any

"spee.Lfl'c
restrifstiona J-n fche SeaclAff Tlantacion

Cofnmunity Sestri-ctionGt piirsuflnc to plana and 8peci^icatl.(?n&
flppToved by the Design Cbminj.tt&ei^

AETICLE IV

WST.eS COTOIITTEE

Section 4»01. Deei.sn Comimittee: Organ.i.Hation, Powar
of_A@pod[.ntoient and Kenioval of lleiBbairs';

(d3 There shall be o DeBjLgn Go^nLtte'e of chree
(3) ceeular merolieiSf &on9£etiTig o£ at Ifeaat one (1)
representativa af the DeclaranK and ac^&aet: one (1]
representdtiye o£ the Ovnera. Xn addicioti^to the slire&
mepabera on the Design C&imnitfcefl, fchei^ aha^ dleo be an
atternate tafimber, uho shAll act onlyAn the '%i?flence of a
regular member of the Dsgign Commi-ttj

(b) The folloirfiiig peragpa aFe^e^EBgSB^Bsl.gnat^d
a,a fha initial inerabers oJF tlie Pei

Each of aatd per
civw. as he has reaii
succfiBsoi? has beeTi ap]

(I:)
right frani time t.

lia'

;&mate m&rober)

Fia offl.ca untU svch
hoen -ceTnoved or his

lierein flet fortli,

ie provided bereini the
t and remove all memberfl of

3
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the Daaign C(iimnittee shall 'bo ayid is har&'by rQserved an<3
vested aolely in tlie DecLarant,

(d) The Assoclacl.gn shall have tbe •cl.ght 1:0
appoint and remoye aU memberfi of the DesigiEi Gomniilitee ficom
ani a£ter ten (10; years ftoni che date af thls Deiil.aratlon,
provided, however, that if th& Detiliirfl.TLt fall& to exer&ise
its rlghts ilmder paragraph (c) abovQt or Taaords a
deel-aiati.on walvi.ng eucti

"ti.ehts,
the AGaociatlon ahall

thereupon and thereafte-r have tha right t<3 appoj'.flt and
reinove all nienibers o£ the Deaign Couimittee,

(e)^ Any member of tbe Destgn Cominlttee may at atiy
tiins ireai.gn frorti the Degi.gn CDUimittee upon wrttten itotic&
dell.vered'to the Deelarsnt^ 01 to Ktie AsEiociation, wliichever
then has fclie right to appoint and v^niove niember&<

(f)
"tn thn event that at atiy tine, through

iIlnesB, abaencea resi-gTigtion &x for any o^her rea6on» oa^
nr more mevbavs af che Ceslgn ConBlltCee ia tenpoEarl.lT
unflble to p&rJ£omi hls or h.&f dutie& as a cDnimittee laeiDber,
the altarnate member may act tn place of aueh merober so long
aa such metAl>6t IB tandble to pe-rfom] his ar her dutles,

Section ^i*Q2, Desien Ca.ptotl.ttee tuties* It Bhall he
tlre ducy of the DeBlgn i.ginci.ttee to congiaer and act upon
such propoaalfl or pl&ns froin tipie tp tj-inie subffl.iEteci to it,
pii-cauanfc to th& provisions of Articlfi III, to ddopt Uesign
Godml.tCee rules puiauant to Secti.cn 4.04 and to peifann gucli
other dutiea froin tiiiie to time delegated to it by thc
Seafiliff Plantatioii Conanunity Restra.cCiDns.

Sectian 4.03. SepiEn
CefflpenBaCi.an Bwensei^ Tbe Uesl.gn Cctnnl

PB.P.LEIn _^OEnni:E:ti[:eG.- ^e£?:^-nS&.i.-Aatli?n:i
Bwenses. Tbe Uesl.gn Cctnnlt,fl^e alia].! meettrom

tiine co time as—n;eceGsaryproperly T:Q ^B^fprpi itg datiBg
hereunder. Ihe vote or wrltten eotlsent: 1% any two <2}
uiflinbers shall cainstitute the act of ^he DeSLgn CopimittGet
unlesa tha unanttn&us action tif Its^lSrifaers ^? oclt^-rwiee
requtred by the Seacltff Flantat:lon^CBBI|]B^BBB.aEt3"l.ctiong.
The Design C&mmittee shall keisp aq^ iiLatu^j-ii "IWNfccord ot all
aGti&ns from tlme to time taken -^-^F* DSSJ-EB Conimlttee at
euch nieetings or othsrwl.se. 3u^BB^ffl®h&fcuK.l bs charged by
the Design Ccmmlttee and shall be prw
promulgateil pureuant Co Secti|^^fc0<i,
shal-l be charged the A.ss<
authoriaed by ttie Aasociat:
Coinmitte& @ti&ll ita£ ireeeJE.v^
lendered. All mflBfers shall
f-o-r •ceasonable exTien&e^^i'hcu'1
the performancs o£ aay^

Seeti.cn 4.0i.
CBnnl.tt ee nay Eroin
adopC, flinfind and
regulations to
whicli, flm&ng
provi-si.onB ol
pertaining to"
prohlbited,
Sedciiff
Iildhl-bt.t;

in th& rules
excepl thst no £eea
Unlesa othetwlse

^ers of_l:he Design
;flt:ion for ssTvicea
;d tta reinbursement

Fem in connectL&n with
functlon.

leaisn ^tea RuLes, The Deaign
ind in Lts sole diecyetion^

mlnouB voca, rules and
to tfl

il by uj
aa thi "Beslen Comnlttee Rulee"
»St Intarprat" or 3jnpleweTit: th&
lable aectl.ttns of Artlcle III

i£ iinpravfiitien.tB, peniiitted and
aetlvftl-BB upon tlig lots and wi.ttii.n the
at Kilauea CCTiintunUy! and peml.tted and
ton the Lats, -which inuet be Approved by
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the D&&igrL CortniiEl:6e. A copy of the D-esien Coinmi.Ctee Rulea^
as tliay nay ftcin clne to tline he adopted, anended w
repea.led, certlfied by any membET of cft^t Ue&ign Gommitfcefi
shall be kept avai.laH.e at all tltnea Bt the office of the
AsBDGi-atlon fliid at th& offic&e of the Declaranttt £or the
inspeel:ion of any Owner, aTchitect or ageiit of the Owner»
The Deelgn Commlttee Rules Ghall, to the extent practj-calp
est&bliali the standards vrh-Lch shall be required in the
conatructloii of any inpiovamenEs tc te constructed In the
Seaeliff Plancatton Communiey.

Sectloii 4.05. NQnwa,ive-'r- The approval by the Sesign
CoromLttee of any plans and Gpeci£icati6n& for any work done
oi propciaed or InwiinecEtBn wi.ch any other natter re^uliing
tlie- flpproval of the D&sign Gomnii.tte& und&r the Seacliff
PlanEation Comnunlty Reatrictiong, shall not le deemed ta
[iQn&titvta a vaivar of aay right_t(i wifchhold approvnl ae to
any slTiiildr pLfln, drawittg, flpecificaci&n or matter whatever
subsequently or addtttonally su'bmltted for approvat.

Section ^-06. Liflbility, NetCher the Ueaign CoEnmitt.ee
nor ^ny tasTnber thec&of shall b& llaLle to the Association cn:
teo any Owner_oit to any othex perscn for any dfitnage, LDBS or
preiudtce siAff^Cfiii or claimed on acicount cf (a) the flpp^oval
ofaTiypUnSidrawl.tt£s and ajiecificationa^ whether or not
defecttve, <b] thfi conBtruati.on DT perfoCTDance Gf any v&rk
tthether or not purBuant to flpproved plflas, drawin^B' and
specificatj.ons, or (e) the developnient or inanner of
developmenc o£ auy p'copBtty wlthin the Seacliff Plantation
Cciinmunity, provided, hdwevert tbac auch nienber hfle, vitb thfi
actufll knowledge poaaessed by him, acted ^.n gocd falth-
Wlthout in any way llnlrlng the generallt3^E the Eciegclng,
the Dos^gn CoEtimittee &r &ny Neiii'b'es: tliereoT ^gy, bat ig not:
requiired iK&, coiiaiilt wich or ha-ELr the^ssoc^gtion or dtty
OWPBTC off hie archl.&ect vf,tb resp6et tAgrty pr|pB» drawinga
or flpiSaificationa OT any ofcher pT'optTff^RBf^ffl^B^61^ t:° th.e
Ceslgn Ccmmittee.

Seetl.on <-07. Absence of Coi

the

at auy tinie throug[h death," rcs
reasoni tbfiie ghall not be d
not be the oteiiibers neceBsary
the flpproval or aetton by
required heTftUitder for suoh
for a periodl tif n^^lesa fchs
until there Ehal]1®&6adLti be
suEfielent nembere, duf,
DeclaratioTi alX Tnafter^
aiay ba approvad <?r d(
the FTealdent af
Agpaclation, or an^
certificate thet T:heT:e1
the required rafii
acting purauanl
conclusive be,
pur&haser, Le^see;
otber per&oj
ae fclie cagj
Hdtfaii an

ce
lad

the event that
>r any other

Cn iiET8B»or there shall
on a parti-eulai nattei:,

Co'ffliDi.tttee being
iueh situatlon lasca

I? days, then, and
FGcromiit:t:ee wlth

Sn (1) yesrs of thia
^ring

"Btieh approval OT a.cci.on
Beelarant and theieafter 1iy

^lfliitfltton_ CoouftUnity
?renuPtt thereof, add tlielr •

Be&ign Gomnif.ttee, or tbac

connectloi
compenafltl

Tiot present/ and that he was
kghority o£ thia Section sliall bn

lars, the Associ.atl.cn, any
or otther eneunihc&ncfiS, flnd any

e Declsrant, Fresident or Vl.ce-Pieeldeut",
tcting liereuinder may einploy a regiscered

igineer to rendfir technicftl fldviae ip
Tnattei: dnd to receivc rea^Onable
t by Ehe Boardp £or hls servicea.
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AMICLE V

SEACUFB PLAHTATION AT KIUUBA Wi COMMUKIN ASSOCIATIOM

Secti.on 5.01p OFR iaation,

(a? The AssocJ.ati.on i? a non"pTDfit corpDratiaii
ch&rged wtth th^ duti&^ and ampoweTed -rfith thfi rights set:
forfch hercin snd in its Articles and By-Lavs,

<b) In the cvent fchat the Aaeoclfltion fls fl
corporate eni:itY_is diaaolved, all cf ths assete of tha
eoipoiaclon shall be dlsfosed of HB aet fDTth in the
Artleles.

Sectlon 5.02. MembeiBhi.p.

(&) 7ia.ch p&rson, corporAtian of ofcbar l&gal
eiitity who i&, or suclk personsi corporationB or other

"Isgal

enti.tiea who are the ownet (heiel.n called an "Owner") nf any
f&rm dwel-ling sitsa within the Seacliff Plantation Connnunity
ghall ^tutoniaticaLly become a. niftntbeT; o£ l:h& Asso&iation up&n
acquiring &uch owftfirshlp snd ehflll rem&tn_ a pteinb&r tharGof
uiitil such ttm& as auch ownershtp cfiflflea for Any -refls&tti at
whl<ih tifflfi sucb tfieinbefship Ln tlie Associat.ion abflll
automaclcall.y cease. So person otlier tban an OBner may be a
TiieTnb6F of tbe Association.+ MeinbcTsliip shall be appurtenant:
to and w&y not ^e separflte Crom the dvnerghip of aiiy ffli'm
dwelXing gite,

(b) Tha rigbts, duti6a, _ prlvlleges and
obllgftttons of an Owner a& a tneta^er of thej&BBociatLftn flhall
1ae tfioae eec fcrth i.n, a"d BhalL ba ucercj^d and Imposed in
aecordanee wi.th, tha pToviElone of the Seal^lfE Flantatl.on
Community Reatrlctions, the AitlcXes aitii the^Ey-tawB o£ the
ABSOclfltion.

Sectian S. 03. Votlng Rights.

(a) The voting Tights.
aet fEorth in the Aitlcles

-
ani

AsEoctatlon. Tbe BenheTB BhalJ
ATticle I hereini of fann d(
Omiera ln cbe agerngate, of
iTidivtdualSt aorpof^tiona or|
entltled -to one (ISBrote fcr
farm dwBlling p&rdfffcted^by
and/or the Comp'r&hGnsiv^^fining^

 rg aliall be &&
tCT^^ ®»of thc

;he OwnSTS* aa deflned In
si.teet rlthe Ownsy, <?r

•Uing sltes, wl
entltles, shall be

relling or potential
Revlsed Statutes

IncB o£ the County of
Kauai on each lot ovns^^Kfc, tnore than on? (1) persoTi o-c
^ntity ouns one givejgr SaT^^ffi^l Line aite, fltiy one &£ SflAd
persong or enticifiBj^ggy ftX^rfffflBl^a l.d one (l) vota as they
shall deteflne, anS l£they ca^gEt agree they inay each vote
their fractlonal ^lntei^ec In tVfe. vote allotted to ttieir
ineoilser Ghi.p* ln^^ ^venT^. ho'wever, shal]-'raDre thaii one [1)
vote he cast •H^tUhnimeaAeo any one Eann dwelling alte.

prBnptly c.
deed, ass:
BE other
conveyanfiS1

<b ery 0»ni3T^>£ a reBldenElal liomeatte ahall
b& duty recorded or fUed of record the

[thei eonveyanee cc Iti.n oS sueh homealte
lie ti.tle tberetg and nhall file aueh'esent such other evidence &f hig title
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to the Board oE Mraiitors, aiid the aecretaTy aliaU iiifli.nt'alift
all fiuch n'lfQrination in the reco^d of own&rahip of the
Assoetatton. Any Owner whs nicrtgages hle hoiBesite ar any
interaat therein'shall notify the-B~oard o£ liirEctorB of the
nanie and afldeess of hls aBrcgages, and aleo cf tbe releaae
at guch lEOttgase, and the seuacary shBll oiai.ntaj.n »ll sueh
infonoation in the tecord of owner&hip of tbe Assoaifll.'L.on.

(e) Tbe Bnard of Bl.cectors may icafee such
ragulatlDtiSt comBistent with ths tccnis af the Seacliff
FtaTitati.on C^mrnunlt^ Sestrictions, the Articlea and ehe
By-Lawa of tbe Asaotiiation as it d&ems iadviBdbLe far any
taeetl.ng ofineinbersi In •cesarii Co proof of membership In the
SeaclKE Tlantatlcn Coinnurilty Assocl.atlon, evtdenee of rtelit
to vote ttiEf the app&intment qind dvties of iTispectora of
woteg, •ceglBtraeion" nf neabers iov votlng putpossap and Bueh
ocher mafcters conc&rnlng the condu&c of

"m&ectng
anrf votlns

as it sbnll deeui fttf

(d) Any m&nber who is In vi.clati.oti of the
Seacli.ff Planttition Comniuiii.ty ti.aatrictionSf as deteriiiinedhy
the laajoeity of the Board» pvrsufl.nt co the provieicn& of
thls Decl&ratiDn, shall not 1be entitled to lirote diltfltig any
perf-od in ffhich avch vI.oXacion coacinue^* Any meinher vbo J.G
delinqilent in the paymeiit of any aaaeBBinenti other feea or
ch&rgeB levied purEU&nt: t& the praivialonB of chia
D&cLaracian eltall, not be entXtled to vote dvring any parj-od
in wli^ch sny sueh f&es 01: dssessnienta are deli.nquent;*

Sectlon 5.0<. Buci.ea and Obligatlon ot the
A^eoclati.oTi, Tbie ^ssoctatlon shall have tlw'rigtitB,
abltgdEions artd duttea, subject to the Seacliff Plantatlon
CoTmnunity ^estrictioifte, Eo cfo and perform^ach and every (ITI&
of the foLlDwiTig for the ben&fit of tha JS^ios's aTid f&f the
TndLTtKfiiiancfl and iTnproveiaent: of SsflGlff^Flftnfidtion
Gomnunl.ty!

la) Ihe Association shalj
Seac.litf tle.nc.ati.cm CaiimmnUy, all'pro]
leassd to Seacltff Tlantatlon at^KiIaUi
Aeaocl-fttian purflysTtt to Sfiction j8Ky»h»and
Owmera as iiifiiflberd of the Aas&fiii

part of
^veyed or

iay~~^>utinunit:y
.1 accept all

(b^ Th& AeBociatl.i
eonveyed 01 leased co it
Secti-on 7,fili. Tbe AaEoeial
title tv say otl^^ pifOpen
nothing ll&rein trf^fe cDTiat]
tv acquiTe ar invsafc
acqulrl.ng tniiome or oBBltl86
cherefromt and the ^As
busineaSi tirade, ai
nothj.ng hereln shafl'^prevent
reasona.bla tee.e to OtBlers
and guest of fch^ recrd^ional
t.0 dsfray Che
pperati&n of

Fl accept all common areas
tlne pursuant to
actiuire and accept

IPgona.L or mlxed,
IrlBe the Assoclatl.cnry fpr the purpoae of

6 a flnanclal profi.E
sha,Ll not caicry on any

frofEflsi-on fof profit, butrAs3&cI.flti,on iErmn eharging
by them and their fainiliea

Tacilitles om the connnon areae
•nstruction^ ttidintenancfi, repfllr dr

,&£* or of otbex facilities owiied
by or leased "tf>

the mai

ftion.

A&eo&i&t^-Dn shali. maintain or provids fc?r
^ommon areas and other pcoperty owned by
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or leased to the Asaociatian, ifldttdtng wiC'hout liftiil:fltion
all ssconddty recrftfltional facilit:le& and o.l\ iKpEovementa
o£ wbg:i:evsr kind aiid for wliatever pucpo&G frCTi tiiDc ta tl.in&
located on the GOTmnQn areag aiid ou'her BTich property in good
ordec and r^air, provided, hovevei:,. chat hotvdLth-ataiKlLtig
tbe foregoi.ns the Aaaqelatlon shaU have po ohligatl.an to
Tiiaintain in

-
good order and re^iair any iinprovemfint

conBtructed uport the ccnimon arefla b^ any Ownfir^ exclud'Liig
the tlet;X£iFai]t-> but msy UBC all legftl iiieaiis ta f&roe guati
OwncTC to niaintain the saiiie blmBel£»

(d) To ttae extent n&t asa^a&ed to or patd by the
Qwner&i the Asgociafci-gn shall pay all real property taxes
and asaeasnifirttB lfivl£iJ upon any portion of che COIITOII&II areas>

(e) Unle&a provLded by a muiiLclpalp county or
other gsvemmental aeeney, and unl.eae tbe eost theieci l.a
aa&eseed directly or indlrecfcly flgainet the Owtifirs by attch
yarty, the Aasocifltton may conciact tor, enpl.oy 01 OElienil.se
pFOVLde polic6 ?Tid yefufre" di-sposal &eTviGBBt

<f) The As^oniation ahall obtain and inaititalii in
foTc.e the faLlowing policies of inguTaiittei

(1; Fire and extended covetage ingnrance on
flll l.iRprovenierits froni tiuie to tvw. oiwned hy or leased to the
A.SBOciati&ti *nd LocAted u-pon. or yI.thirL any cotnmcm a-cea, Ln
fln Itiflurdniifi compaity auch&rl-aed to do busineaa Itt HavaiLi tn
flp amount a_e iiear ss practlcflble to the full replacemeiit
coat thera&fwlthoul; deduction £or d&preciation, in the nanie
of the Assaaiation fls c-custfte -Eor all Own6C6 atid mortgageeB
of Earm dnelli.ng sites In che StacllCf FlantatJ-on Comniunlty
snd for a3,l inortgflgees of tbe conimon aFe^i and paya'ble in
caee o£ loae to euch bank o-c truBt coinpaii^ authorlBed to do
businG^e in llifwaii as tb& BoaT'd of Diiiaffctors of ttie
AaaocieLtioii Bha.il deBignato for the custffB^ and dispositi&n
as he-cein prqvided qf-all pTOcfieda &f eucfl^.rteuraticfi^ In
eyery aasfi of sucli loss or damage al^ tnaufl^p&ft proceBds
shall be used as aoon es reaaonabl<|^B£Sl-1^1e ''V the
Assoc3.,ation for rebwilding^ repa^CT^B^Sh^^G'i!'wiss
Tceinsta-tiTig the saine huiL'dinge _in».^ go^~STOi^^is£ant:ial
manner aceordl.ns to the OTieittfll jfiLsn an^lglevatlciri thereof
ar such modifted p^ans cDnfonn^^BIUlfliilifi?^3'11'1^ ordinanaes
then In eifeet as ahaU be f&st^SPHI ag herelc
pcsvlded, and cbe AasoelatioFKahBU. make uTTiny defl.til.eiiBy
jtii &uch iitBurarice pj:E?ceeds > ^sTn^r su^ih policy of insUTanc&
shall to tlie excent aueh tnlttaTi^ I.B'^vallnbte:

(i) Fr^tfa that^he liabillty of the•Lnauter thereundeynhaU nn^Hh^^tMSf^A by, and that the
1.116urer shall not clatTjn&nv ri'BRM^BBet-off, counKer-claiTn,
apportionment, proraCi^B^^CflntfI&Uticn by rea&ott of any
obher insurance: cbt^-Ti%d^^&,for any Ownar,

ittBurer from liabilil
to auell buUdiqfia 1s
fciiovled^e or
of warranty
BoavA or any__pwRar'
thein;

Conti^yno provisioii. rel.ievl.ng the
for los^ ocfiutring tfhilfe the hazsa-cd
Lcreaaedj wh&th&r or not vtthl.il the

[aid Boacd, or bscauss af any hreach
yc any other act or negT-act by &aid

othe-c p6T9tina und&r eitthei' of

'v'
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l.ill'l Frovide tbat aueb poliey and the
coyerage thereunder may not be cancelled pr aubstantially
mpillfl.id Cwhether or not requested by Baj.d Board) exeept by
Ehe Ineurer gi.vlng at least slxty (60) dnjra' pTlcr witten
uoclGB thareof tto sflid Board dnd every other peraon iii
ittterest vho ahall h&ve r&qu.estfid auch h&clc^ &f tlife
Insuren

(Iv) ConCaln a wif.vet by the insurer ol
any rlghc c£ subrogation to axiy rlght of sald Bnnrd or
OwrierB against any af theip or arty cther pBrsona under 1:h&m;
and shdlLi

(a)
'?rovide that any refar&Ttcs

to a inortgafies In suph policy ahall mean and
include alt holderg. of_TiiQrfcgagee af the fea siTnipLc
incereet in a Int 01 faiffl dwelllng aite in thBtr
reBpfictive ordei? dnd preferenGS, whethfif or not
nained th&reini

(b) Pmvide chat auch tnsuranoe
as co tbe tnterest of any mortgagee shall not be
InValidated by any act or neglect of said Board ar
Owiiers or sny" p&rsons uii4ev any of themi

(d Wat.ve flny_ prQvlsi&n
inval.idatlng guch iDortgagee clauge by c&aaon o£
the f&ilure'of &ny mort:gfl6eg to notlfy tlie tnBureE
of dny hflsardouB uae or vflcflncy, any rettUireiiiaTit
chat the n»rtgagee pay any preniiuni thereon, aad
aiiy (iontFlbutiaTi daugei snd

to

(d) ?rovid& tha
affecting any protection aff^
nartgagee clausea any ptDceeds
polley Bhall be payable to
c&inpahy designdt;&<] by esid

(2} Gopiprehenslvfi
ifiBurfln&fi, coveirin^ the'AaaociatJLi
flnd the Tneiiibera of tb^ AaBocl-atij
auchorieed to do hue'Lness In 'Aa.i

nct leaa tban $1,0[)0,000 for
in finy one aacideTtt or occuq
damigB, wifchout: prejudice t^ t]
maintaln ad4itlonal.-liabilil
lot& and fami dweS^tlR sitfi^

uithout
ly such

under such
>k or truat

(3) hny
other reascnahla rls^
Recesflflry or advisi[ibjewin
of Directcrfl-

to on<a~
Ind .SSOOj
rlgf

uiancAEoi

IbiUty
Si.rectors,

tsUTBncfi compfiny
Lraum llmite o£

maFe persDne
001) Eor proparcy
any Owners to
tbetT r?apeGt:ivQ

tg) Ihe ABI
establlsh, prentf.gate
Flantati.cn Cai

faurdnce coveri.ng any
be aetetnlned to be prcper and

iole illscretlon of che Board

iacl.on fhall froro tine to tlme (iislie,
amend and repeal the Seacliff

as providad fot iii Section 5,06,

th& Asaoc
lenove vai

^To th&^33%®tt providcd foT; in Secticm 4,01,
F&hall exerclse 1.16 tlght to &ppoirtt and

Fer^E ti^e Dealgn Ciimmlttee-to tnsuie'that at all

-23-
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rea&onablo cipies th&re is flvailsble a duly Eonatituirsd flnd
appotnted Des^&n CoTiiisietee..

(i) The Associatl.on sliall have all tlie powera set
forth J-n fche Seacliff Plantatian CoERpiunicy Jlestriations,
ineLudiiig with&ut liraitfltion, t.1te power to levy aassssmenUi
to cidke Gontriicts and 1:0 acqvtre and diapoge of prope^ty,
and ehall tflke auch aGtioii, uhsther &r not eapressly
auEhorized by Seacliff Plantation Coroinuaity Reetrifitions, as
TOay reasonably be neceflsficy to eiiforce_ ttie regtricti.ona,
limitatf.ons, Ct?\Tsnants and o<?ntittlons of Sftficliff Plaiitatloti
Goisciuiiit.v 'ftastrl.ctIonB, the Seacliff Plant^tton Ccmmunity
Rules flnd the Ca^ign CcBimitte.e Rulea.

SecE.loo 5,05. Pot?era and Authoritv of Asso&iation.
The Aesociflti.oii ehflll-have all the potfers set fDrfcb tn the
ArtI.cleSi ta^ethsr with itfl fienerat powsrfi &B a non-prciflfc
corpcratlcn, aubjecc, howeveE, to the llnj.tacloas npon tlie
exercLSfl of &uch pow&rs aa are expressly set: f&i;th in the
Arfiicles dnd Sy-liavfl and ln (;h& SeacLiff Plant&tiort
Comniunlty RfiStFiGCionap fcp do avyy find all lawfvil Erhisgs
which Tiiay be auth&eieed, ^equired or permitted to lia dCTne by
fche Asaocisfcion under andl bv ^ircue of tho Seaellff
FIgintBti-on Gouttnuiiity Itestrietions, and to d& and perform any
and all acts whlcb m&y be neeeseary a&d proper fcr^ Dr
incLdental t&, tlie exercise of any i>f the express pDwers pf
the Asfiociatian or_ tor t_he peacei bealthi camfort, safety
and/or general welfare &f che Ownscs of Seacliff PlaTitation
CQCTptunLE'y, Wlth&Ut: In drty way limitinfi the senerall.ty o£
tho foreeolne, ehe A^sociation shall have the folLowing
paiwfira t

{&.) The Aa&ociati&n ehall haVE
authoilty at any tlmE and fron tine to tlm
liablli.Cy to any Owner or Owriepa £or
(?t:herwise» t& enter upon flny prtyate
ai:ea» for the purpose of Tnaintal-niiig
area, if foc &ny reason wliacaoevflr
thereof falls to mftintain and repaj
under Artlcle 111 hereinabove flr
any inipicovoment con?Ccucted, T(
altered or maintained vpon
AltS.cle III. The AESoclatl.oT
roads» psrke or other publ:
SeecUff FlflntatLon Coinmunll
plantlng Cbe flAm^^id repaii
public authorltieSyi,ll ths o^
failed to d& ao in a mag&er be1
oooMEunity, ¥he Asgoci^
authority £fam tima t<
behatf, or in the n<
con^ent thercto, tsn&piraDence
to reBtraiii snd enjo^ any
tlie Seacliff PLinfata^to Gonmiui
enforefi by Eitary

power and
tnd wlthout

daiiiage or
•tenancy
any sufih

LOffhers'requirad
iss of reinovlng
^refirttshsdt
M&n of satd

Eitital,ft and repflir any
,or adJoin.Lng the

[cludi|fe Iflnascaplng dnd
iniprqv|gepta thereon vhen

ln

praviaioaB
Eeitrl.ctlons;

dutlea u:
includin;

[s Dlrectors, liave
blie etandarda of ctie
have fche power and

its flvn n^Ttie, on Its own
any Owner or Owners vho

ilntaln dcti<mB and yv-i-te
or tlireateited breaeli o£

•cy Rflstrictioiis, OT w
.unction or oth$cvi.ae all of the

if£ Plantafclon ' Cawmunity

fulfllllng any af Its obllgationa or
^cliEf FLarttfltion CoiimutnLty ^e9tr-Lctiaii&,

Eiltation, its o1?lf.gatlanH or duties £or

-w-
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feaaenientB, -cl.gT'ita-of-wayi
para&ls or strlpa of land ±n, DH,

over ct under any eonnoii aieas, for the purpose o£:

(1) Consciuctl.ng, dl.rect, operBtl.iig flnd
inaintaining tlieTceon^ tliefej.u snd therfeund^r, public roa^s,
stereetg, walka » drivi3ways+ parlcways and park areas*.

C2) Iftstallinfi* opscacing and tnai.fltfllnlins
polea, wires » tionduits, tTangformeTs ^ switch^ng termi'nflle
and other equipment £or the tran&miflBion of &l.eatricity for
1-lghtlng, heat:tngi pcvev, telephone, television and other
pnrp&sea, and iiecesaflry £acilitia& l.n connectiion therewlttip
atid

[3) GonstructJ.ng, operflting and inai.Titiiiiitng
public and prlvate seweva, storm weteca dialnei latid dTalnB
and flater aystemSt. BpTinklei? sysfcems, wateE" heati.ng s.p.^i gae
Itnes ov pl.pes and n&c&ssary facilities in coitnectlorn tfith
the foregcl.ng.

(d> Th& Asaofiiation uiay frora tiutE tD time employ
the aervlees of a tnanaglng agent to mannge the affai.rs ot
tbe Aflsociatioti^ and to' ttie ektent not iTiconftiBfcEiit wi-tti the
lawa oE Ebe State of Rawali and upen euch CBndltions aa aie
oth^Twi&e deemed advisable by fhe Assodatinnt tliie
AaBOGiafcion siay del.egate to such inEtnagex any of ita powars
und<tT the Seacliff Plantattori Conimupity tteBtrtctlonS]
prcvidtd, bowever, that the Aseoclation eannot delegate ta
euch Tiianagcr the power to eKeaute any cLontrfltit lil.Tidi.ng on
ths Associfition jEor d auTO in ^Xce&a of $10,000 or tor the
perfonnapee of awy work or eervlces, w'hl.clywoik or seivices
y.vtL not to be complet&d wLthi-n ei.xty (6^^days, nor the
powfir to eell, co(nveyii TUDTtgage or sncumffe^aiiy propcrty &f
the AsBoei.atlon otliei; tlian unaenfi.ceajsle liU.ntenance 01
recreation eiiuipnient. It ia undetstoA and iteeeii that the
Decldtdnt haa fche riglit to appoint jgl^te^t^l aianflging
agent.

(e) Ihe Aesoc'Lation B.
tlroe to time to pay, cfltllpica'mise
and ase&asmetita levied flgditiBt^
arean or upon any pereonal
Agftociation,

tf} IhgBiSsocUt:
exchAnge or to a^ST and c&n;
exchange Ot to eell an<
cash or on sucli terins
and Intetest of the As;
to any pBrti-on or A°'rtloni
liqprovament s thwet^^or

tjre^he right tfom
ly or~all tflXfiE

OT dily'^llite of ttle fiomffi&nLty belongtng to the

nvsy
Ghal

l?thei

'e. tha autharl-ty to
^erwiae dl.sp&afc to

Errfiea diepoifi o£, for
Fprove, tbe ri-ghl:, tltle

o-c any niesaber thereof iii and
le &omm0ti ar&d^ wifh

Riperty oS the Assoclati.onp
the retentla-n of whicfl^is no li^Egec iieces&aryt advanta&&QU6
ar beneficiaL ^r the^A.GSDGiati-on or tor tha ineTnber-&
thereBf, and tfltifliapn'^Boney, uitliout lltiit aa to the
aniouBt, for aj^^^U^^thi.n the pBweig and authorlty of
the Associati-on undeF^^SBArticlB V and fco socure tlie same
hy fl niortfia^B^B^ the aomuion atsa then cwned

'by
or'leaaed to

the Assoe^ttlW °1. »"y patt cheieof, prcvided, howBVer,
thdt no sfch Jl&rrow^pg and iiiortgaging sh&U be mactfe unlees
the aane Bisff. b»veJB'een flrst approved

'by an affi.rniatlve•vota vSasvSldeaa fibB twa-thltde
~

(2/3) Df £he meribBTa nho

-31-
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may vote j,n peison OT by proxy at a meetl.ng ol the
Assoclatl.on diily called,

-the
notlce for v/hi.ab sbaU have

deacrUed auah exchaugep sale BF diGposi.tlon? Bt tlie amouut
&f such borcowiiig and th£ secuirity to ba mortgaseil, aiid
ghall hflve gl.ven-the reasnne thereior. Ml proceeda" of any
dtspoeitl.on or borxflViLng, lesa che expenses t'hereofp flbslJ.
lie invested by the ABSoelatlon for the benefi.c of che
Aa&ocidtlon and t:h& Tneniberfl, cr In iflLp-fDving the prtiperty of
the Asaooiatiori,

<S) Upfltl payraent o£ a reafloiiable fee dnd upon
wri-tten icfiquast of any Otiner, tbe Aseo&lfltlon shall furniflh
a writtcn gtateirtenl; &efcting f&rth the amount o£ asflfiasaienta,
cltftrgeG, ftnas or penaltiea, if any, 4u$ or acsTu&d and then
unpaid vlth reapeGt to tha Ownct, fche lct owned by such
Owner and sucli Owner's iit.viteee flfid agants ?.nd tlie amount of
the asae&3Tnerits fcr the c.ur'cent fiscal period of tbe
Assoctatl.qn payable witb respecc to the loc own^d by auflh
Owner, wbicb" atatsnietit ahall, wlth reflpect to the party to
whom it ia l.sflu&d, le coTicT-usjlve &gaiiiBt the A^soclatioti
th&t no greater or other flmountB wsre then du^ OT accrued
and unpa^d,

Sectlon 3.06,
Asso.eiation Rules,

SeacliK Flaniatten CnmDiuni-tv

(a> The AsBoc't.fltl.on inAy f^oni time to tltiie flttd
subject to the pro^rlaiona of the Seacliff PLanfacion
C-omcnuni.ty RfiBtrictLonsi adopt:, araend ^_nd repeal rules flnd
rsgUlatlons fco^he lcnown fla ths Seacl^jEf Plantatiop Conmunlty
Assoeiatlon Rales goveinl.ng, amang otbei; thi.ngst

(11 The use of £he coranon dreaa includiTig
vithout lipiitation the recreational fafiili-^ioa, i£ any*

(2) The collectlon anii dilf^sal oE Eefuae,

(3> The maintenance o
the respactlve lota so as Co presei':v<
the SeflfiUff Plaiitation Conbnuhity.

<^i} Tlle inainteti^
Seacliff Plantation CoBimunity
iTicoTislst&nt ^fllth the id&als tindefl
Plantatlop Conmunlty.

(5i Ihe pm
a.cti.vlties wl.chln Ssatlitf
iTicompatible or i^^nstatenl
Yeaidentitfll and flSriai
Tlantatlon GomniuTiity,

'roveTTi-eiita an
ty af life In

(b) Wlth ^eipeia
the Seacliff ?latitA.nri Cai
wlthout Itinitatlon 'Sri^Lttt

Association in &id&T fl|^ pTese
Plantatlom GOT
invitfi&8» llcei
garverTi fhff US
fflmily, invij

iroals wit'hin
;ompatible 01
ie SeacllEf

'tihibition of uses orl(!tBnunity whlnh are
.deels of aiid Che
.£ the Seacl-i.ff

li.censl

jparaBTaph <a)(l} alove,
AflSQCl.flti.on Rulas inay

int deeined necessfltry by the
ths beneflts cf Seacllff

a.11 Ownars, Chsll: fflTnUias,
ea^ and gueBtB^ ve-EtriCrt and/or
ireas by-ftrty OwTLftr or hy the
or la&sees of such Owner.
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(c? A copy of tha Seacliff 71ap.t&tion Comtfiunlty
AflBOCl-atioii Rules ss they may froit) tttne to time be adoptedp
amended or repealed, certiJ:ied by the secretary pc C.lie
aBsiatant secretary oE ttie Aesoctatlon, ahall ba Ellad in
and avallabl& at all timea at; the office of the AgBOCiation
and dupliciate CQplcfl th&rcof shall l?e deUvered to eiach
Own<ar cn hi& aciqulsitiun of fi ItSfc &r fann dweLling sitei and
a copy uf eacli new rule 01 of any anendnent cf an existlng
ruls flnd notice of repeal of any rule shall be giv&tt tcs eflah
Omiei when che aaiie beeomas effactlve. Upbn the
promulEfltion find filing thfireof in sa.id qffiae, the Seacl.iff
Flantatlon Coirunlty A^sccl.atl. taies sbe.ll have the sanie
Eorce and effecC aa if they tfere sct fortth atld vere a part
of the Seacllff PlaiitatlonCoimDUtilty ReBtrlctloas. FBilare
to d&l^ver to any Owner a capy of any ruUi &me.ndaienE o£ a
rule,. o-c notice nf repeal oJl; a nile shflll not render &uc'h
rule, amendnent ttr repeal tnvall.d,

Sentlon 5.07, Llability of Wembsr of the Boaid. Bo
B]6tiib&r o£ the Board fihfill be peraonaLl.y Liflble to anyOwner,
guesc, leaaee 01 co any othei person, includlng the
SeolarflnE, for flny eicror oc &tnia&£on of the Associatton, its
repr&flentatives and employeeei the UeBign Coinotittafi 01; the
TiianageT, provided^ ho»cver, thdt auph TDGmber bae 'with si(itu&l
knonledge poaseBsed by htn, acted in good Ealth,

Section 5,OB, Ponerfl of the AgBOclati-on, rhe
A&sociation, through the Board and ttg diily authorlaed
representatiT/ea^ alid.IL have the oxcluslve right to flxarGise
the poweia and authort.ttes reEerred to In paragraphs (b)
fchrctugh (f) iitclusivG of Seotion 5,05*

ART1CLE VI

FUI-IOS AHB ASSESSKEISITS

Sectlon 6.01, Operating Fund,
operatin^ fund in wlTJ-cli-the-AsfloclafcA
moneyfl pald to it fles

(a) Maltitenance aeBfsesBi

(b) Special Esseeanaej

'y

lie an
8lt aU

T''ecKaational

th'
lutable to the

;jLation aliall make
functl.on s for whj-ch th-e

(a) Use £ees paid
facilitlea? 1£ ohargjat by'che

(d) Incoue ani
Operatlng Btond and ?ron
dlebureeniEiits In parfoi
taregoing asseasinente ^re

Sectlon 6.02.

(a) UiJifiln cbS^[y (311) days pcl.oc to the
eoiunencement of ^nn^hueatkvear. the

^Bpaiil
shall eatlmate

Sh& costg and 4S.pen3SW^g^ incurred Tsy the AssoGlatlon
during such iinA.year ln~~T!ltf»"»inB lEs EunetlonB under
Atticle V airf'M®Sylngall feea and axpensss of the Degign
Comalttee. ffbt^ScacS^ ihall include iri tlilE estlinate a
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rfiaaonalile pv&vistGfl fcr reservea for ccsntingencl.e&, £01'
recmstxuction and replaceipents, and f&x Filterstions and
iTDptoveuientB upon the coumioii areafl. From thia efltiinate
ahall be Bubtracted an iunount eqilfll to the antictpated
bfllflnce {escoluaive Of any accrued reBECTTeG aG pravided for
above) in the Opfiratin^

-Fund
at the fltart: of each fiGGfl.1

year whl.ch IB atcrtbutalile (o nBtatenance aesesaments.

(b) The sun or net estlmate deeennined pursuant
t<? pgragraph la> shjill be dj.vi.tled and agsessed by the Board
S.E E. iiiaincenaTice flSBesflinent agal.mst ttie Ownera, ln
propoiticn to the nuniherg cf rann dwelllng al.cee ovmeA by
each Owner»

(c) The firat nia^nte.nance aasefiSTn&nt shall be
adjuated acco^ding tq the Tiumbcr of TiiDUths reniaiiiing in the
Slxst fiscal year of Che Asaoclatton. The nalntensnee
aaaeBBmenta provided for hereln shal]. cominence ae to each
Earn dwellint slte on the date that the DeclaTant notlfies
tlie Qwnsre of the fffrm dweXXi.ng sitea that it' will conqnflnce
the irtAintenance saseasnientai provided, however^ tliat: oiice
one oBnei baa cflBiienced paying maiotenance aaseBsnencs al.1
ounerB Df h.oniesites w-iT-1 be billod ipGludtiig the Dacl<iraTtti
provtded tliat the "flffsite ImprovementB" to each lot have
been coinpleced.

(d) Xf a^ any Liine and from ttme to tiffle durlng
flny flscdl y6&T^ tthe inflinllenflnGB fi.sfleapnient proyeB
inadec[uate fur any raason, tncluding nonpaymsRt" of any
Ouner'a ahate theteof, the Board nay levy a further
assessnient In tlie anounc of sucb s.ctus.l or estlmated
inadequacy which shs.il be asseflB^d. to thfi OwnerB in the
nanneE sec (orth in pflragraph (b) abave.

(&S yaintenance asaeflsmeilts
paysbl.e by the Owners to the Aaaocl.atitm
infltallmenfcs on ar beforc tha first (^y uf
eueh other nanner aa the Associati^^tisll
not In advance in aoy anount in ei
the Eull year.

SDeci.alSecttton 6,03.
levy a speclal asaessment dgainat

11 be due and
equal taonthly

.ch month, or in
ielgnate, but
k«s-cj.fflate for

Ihe Board shall
i-c aa a direct

or -cefSSSl to act 01reflttlc of wtiose actfl or £aj
otben'isa to eoniply with t^e^svsclitt Tlantation Camnnnity
Rest'clctl.ons, tte Seflcll.EfC'laaPatloi^Cciiumunlty Rulee 01; the
Desleti Commi.ttee^.ules, itfci^S wer4kexpetideil from the
Operating Fund j^ the Asl^gtaticP^Bh performing its
funetlons undei'~'the^SaaciSUhri(IB^atl°" Couinunlty
Kestr1.0t:ione.

Such asseeatiieTupB" shaHE^®in fche amount ao esipertded dnd
Bhall be due and Ayable t3^|^AseBClatl.i?n when levled.
Uonies BO expend.etf^ghan. iil^fude wlthout liinitAtion,
eTigineere , affg)iite<!^|| » attiyfneys r atld accountflnfcB fees
where reaaonal^L innu^gd by the AsSOfi^fltion.

Sectio
Exfimptlons,
not^icnai

.atioTii Decla-tant and Othei?
.nything ^nerel.n to SRecontiB-cy
It 1,3 un^eVflCood tliat the ABsocifl.t'ltm shall
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bft eKeuipt in whale oz- in part from assesBTiicnta undcr this
Astlcle'VI..

Sectlon 6.05. Befault in Paynent of Asaeaementa.

<a) Each asBessment under this ArtioLe VI ahall
be a eeparate? dlseinct and personal debt and obl-tgatti-tin of
the Owner agatnst vhom it is flSBe&sedt. and &acli Owner o£ any
lat OT farm dwelling &lt@ by accept?.Tice of any docuiiient af
conveyflnee ther-ef&rp whether or Tiot it ahall be ao EKpresafid
iii flny such doGument, i& daemed EO covenapt and agTee" to pay
th& saiafie to tlie &ssDciat:iDn. If the OWIIET does not pay auch
aeseBBBient or any InstaUnient thefaof vhen due, che Ownet
shflll be dBemed ln default and che amount o£ the BBseGsment
ftfrt pdld p t:&g6fcher witli the amount o£ any subaaquent
defaultt plus intereat At twelve petcent [US) andco^ts,
tneludlng reasonahle attorney's Eees, shall be and beeome a
Uen itpOri the Lot or faTin dwelling sitcs of sucti Ownfir upan
recoidacion by the Asaociatlon nf-a notlce o£ defaulc. Sach
llen Bhall be Bubject and suboidl.nate to tbe lien o£ any
raortgage upon the 3,ot or farm dwellins af.tte of sucli Owner,
and tihe sale of tranafer of any lot or in.tei'eat tharein in
foTecl-DEure af any sueb mortgagei uhether by .judl.cial
procsedingB or puTsufliit to a power of eale contnined in &uch
fliort^aget _or the tranafer qr aonvcyanc.e ta th^e mortgagee in
lieu of foreclDaure, ehaLL extiliguieh the Uen as t(?
paymenta of assesBments Nhlch becoiie due prlor to auch gale,
bnt not such salo, transfer or conveyanee ahall relleve such
lot or the purchaser or trangferee theregf with rogaTd to
assessaente thereafter Tiecoialng due. Ihe &gBOclatlon ehall
record euch notice of deffiult wifchin ninfity (90) daya
(oUowtne ehe eecurrence of auch default ^nil ahall conmenee
pEoceedlngs cc enfoice »ueh ll-eo ulthi^BfilK «) months
follovlng &uch recoFdat:icn+ Such lien iPB^Ij^e foirocslDsed by
suit by the ABSDciatlon in Like inaitiiey ds 3^Fl:edge of real
property, and tlie Aasoclatlon ahall |jgu£^P<"<^te to bid o" t:'le
lot or farm dwelling sJ-te at: f&reclfleBiUBBE^MBl^SfcD acquire and
hold, uiortgage pr convey the S^TOI
money Judgnent fai unpaid aesessi
vithout foreclosiiig or waiving
Th<: f&regoing treme^ies she.il b<
leisiedles proviied by law foj
asaeaaiueiit obligation^

(b) Ihe_Assai:latj
a cerfcificate BtgS^iE the i1
upon any hdiieslte'W:

"hojinestci

concluslve upon the Asj
all persons vhc raly
of &uch indebtedn&a^^s
AsBOGiatiDii shalL ggfcniah a"
Ouner upon request'a^a reaaori

Section
inai.fiit&ttflTiCe
tbe exceptio
'EDfli.led fco
shown on
pr&vidsdi
inaintenai

Lrecaver a
latncalnabls

uring the Bapie,
to

-any
othsr

>nt of auch

[ecute and aaknowledge
&ecured by the lien
cerElflcate ahall be

he Ownera 1-n fayar o£
eobd faith as to the aniount

;e at the eercificate. Ttia
»f_such aertifiGEite to any

-e fee,

hGe_of Ass_0flsmient, No t ic B of ^ny
l,8eeainent provldeil fo-c hereln, wtth

maintenance daseBsinent, shall be
icrs Df^TfShieai.fcea at sach dddfsaaes as are
cord of ownershlp df the Asflociation^

^that noticfi o£ any chdnge in any
il flEGessnieiit ahall be malled not 'LeB&
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than tliixty (30) daya b-efo^e suish aflsesflpisnt ahall becomfi
affectlve.

AtCIICLE VII

MISCELLfrNEOUS PROVtSlONS

S&ction 7,01, Amendmeat or Repeal - Duratton,

<&) Uiiless specifically provl^&d to the contravy
liereini ths Beacltff Pla.nbfltion Comiminity ILeBtricticans, or
any part thereof, as from v.lve to tlnc in effectt wlth
respeet to all oi any part of SeacliEf Flantatt.on Connunl.ty,
and- any 3-tiiittation, Testrifltion., fioveriant c?r e&nditlQn
thareof nay, ar any tlne be amended 01 repealed upon the
happenlng ct all of the fnllowiiig events:

(li Tha prlor ffrictsn approval of any
pKoposed AtGeiidment or repeal by the PlaTind.tig Coimnission fif
the Count^ of Kauai for dny provision or proviH-Lope of the
SeaaLlff

'FldAtatlon
Gotnmunify Reetrictionfi which were

requlred by the Councy of Kau?i puraunnt to Spectdl
Mansgement Area t)ge Pemit SMA(U)-S2-2, approvetf by ttie
County of Kaual on February 10, 1982.

(2) The vote of the CIHEB B Maiibei, if any,
and not less than seventy Sl.ve percent (75?) of £lie Class &
MfiinberSi approving tlie propoaed auifiTidmfiiit or atnendinents OTC
the repeal.' b£ Seaellff Tlantatlon Ccnmunlty Restrlctlone at
a in&etlng Qf the Apsoclatlon duly hetd, tbe notice of whlch
sliall ligva atated aa a purpoae the conai.der&tion of the
anendmfint 01; fepeat of Sbe'SescilIS Plantafiloii Coiimunlty
SestrlctiBna, giviiig the eubatanee oE j«t pmposed
aTiianduients or iitdicating the pr<yviatons tor B^repealed, fla
the cflGe fliay be*

13) the reeordatl-on ol
Secrettary or an A.setstant Sacretflr^ &f
settlng ^orth in full tthe amettdfflen^ov ai
Seacllff Flantatl.on Coflinunity Eei
includlng any partion or gotfciamS" Q
aeftifying thAt fifttd aTiien3[iient^@g^gmeiidni&
flp^roved ty vote of the Ownaf^U^^ant to
and

(4) IBe remn
algo sectl.ng foith HT fuU. sail
the Seacll.ff Tlantation amunifl
the Cl-aes E Uenber. it gH^hld not-
percent (751) et tha C^aSa ^SStaBts.

(b) All (ff^the Ua'
ccivenanttB and eon.diti.o^ of t]
GoDBiunlty KeBtric^g.onfl s1
for&6 and effect^
and each pai;t
Tlanttatinil C(
sub]ect, lioi
ptovlded l-i
January,. £<

ibe of th&
liation

idipsnET' to che
m afiproved,
leated, and
hftve been

ehta parsgraph,

rritten inatruTitent
or atnendments t&

cttlouB, eiieeuted by
tbftTt aeventy £ive

to

EtlLoxifl i yestriGtiona,
Ssacli-ff Flantation

ill contitiua and remaln l.n full
is vl.th respeot to e.1.1 property,
lluded within ths Seadi£f
•Oifflera and tc the Aaeoclatlon,

to the itght to amend and repea.]. as
Cft) aboiv^p untll the l$t day of

Jhi.&'b tiTne the said llinitatioTie ^
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tfeetrlotions, coveftaTit& and condition6 ahall be
aufcopistic&lly extended for successiva poriodB of ten (LQ}
yeflTs unleBB an inBtrunietit aigned by not less than a
majority of the then Class A MetR:bsr& bas been re&c?rded^
agreeing to ahiiTLgE aaid covGna'nts In whola DC iit pffrt,

Secc'Lcn 7<02, Enforceinent:, Jlon^ttj-ver-

<a> Eiccept to the extctlt otherwi.se eicpreflBly
provided herein,. the Betilaranc, Asfioc^atlon or any'Qwner'or
OiuieTS ehall have the right to sTiEoTce say and all of the
liraitBtiona, rcBtrifitlDtiaj fiovenants, GDndifcions^
obUfifltlons^ Uetis and chflrges now or here^ft&r Ittipoe&d by
the 5caclifJ£ Plantation GDirmiunifcy Restrlcfciflns upan other
Ownera or upon any prope.rty within the Seflcllff Flatttation
Gomntinity t and the_ costs of enforcenieiit, Inclvdtng court
costB and attorney s fees, shall be paid by any Owiior who
vlolated any aucli llmttatlBn, lestrtccion, co'venanc OT
conditl&D^ or fslled to pay and satiefy wli&n dua any fluch
lien oc chqiFgc. [3p enfcry upon ths horaasite flf Bny Ownfir of
othBi* action to anfot"ce any auch limitat:ion» restrtction,
covenflTit, ccndttlon, li.t±&ati,on> liea or fiharfie iiisy be nisd&
or taiien without firat givtng not: Less fchan thiyty C30)
dflya1 wrl.tt:fiTi tiotice and'deinand to the OWfter coTKSemed to
curs or rectify th& defaull: of brfiach involved.

(b) Exc&pt t-o the estent otheTHise CKpreAsly
provlded be'ceiii, any Owner or Owners eball have t;hfi ri-ght [:&
enfoTCo any and a.11 llTaltatlions, rescirictione, covenanta^
cCTidLti&ns" aiid abligdtlons now M he-cfiflfter im]>o3ed by the
Seacliff PlantAttDit ComffltiRity B^stirictlona upcn the Seaciliff
Ptantaelon Connuntty AaBoclatlon, provlded? hoiever,
anythJ.ng hereto to the contraiy nocwlthBtan4tne, ao Owner as
svcti shall bave ariy right to enteT upon tt^l^pperty cf any
cther Owner or to abate any nulsance or'eT({mce any
praivl&iQn h&reof ftgainBt fLnother QwncT j^r th^^^sociation
except by propfir Fegdl procsedinga an^eJiithorH^y o£ ttie
court havtrig Juri.aAetlon.

(c) Ev&Ty act OT oiQ-L
restriction, coiirfittosEis &r covei
PUntatioii CoiBQ-unity ReBtrictions^
In part, 1,6 hereiy' decliieil
nuisanoa and may be enjoinsd
reU&£ s&uglit is fo-r negativ^
A6soc.iAtt.cn or by &it Owner
paragraphE (a^ aiid^fe) abnve1
prfwi.siLoicL to the '^ntrary
A8&ociat;Lon. or it& duly^^ttior^
Liniitation, reatriafcio-n
herein aefc forth by ^.ffs
authority of a courc^vipg

[ioti lir^rfiby
J:^ Saaclt'ff

in whole or
M^W & <• tt-vte &

Ited, tfhether OT n^t
S.tl.ve action, by tlie

px&vided for' iv
bvided^iawe-tffer, thatt dny

llng oiily tbe
:s Tnay enfoT-ce aiiy

Flantstlm C
npTiexclyBive,

noncomplian<
Cpvenflntg p
uiay be ii

:nflnttl"Ullilditi.oii (>r o'lsligation
icir own acti.on uith&ut

:10Tl.

dy prov^fed £&r in _t:hfi Seacliff
itrictiE^iie is cunnilacivs and

Aliy labilltie& i?or tbe vlolafcitin or
flny of ths litnitatians, Tafitrictlons ,

olllgatlons, Itens and eharges whi'ch
le Seacliff Plantation CoinBiunity
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lliaatTicfci-ons shall Tie joint: and sever&l unto all pe-rsons
&nd/&r entitl.ss holding any intereat in and to sfte lo-t:
and/or fani dnelline eleea upon vhlch such vl.alatlon or
nonfiomplianca occurs*

(f) The tailure i.n any ease to enforce the
prevl.sicBS af aay ItniteartoB, reetri.cti.oTi, esvenanti
CQndition, obllgaE^ifltt^ llsn or charge of the Sflacliff
Flantati&n Comaiunity ReBCrxctiona shd.LI ttot conetitute a
watver af any rlet't. ts en.Eorce any sueh piovtBioii or any
other proviBions o£ the Seacliff Plantation Coniffluftlty
Reetri.ctions in aaocher eaae agalnat or nitti respeet to the
sanie Owner or ^517:10 dvell^pg slte or any otliBF Owner or f&rm
dtiffilling &ite.

Section 7*03. GQngtnic'ttqTit. .Go_HiF_ll-_ance_. wi-t^..T'<LH?i.
SeverabilltT, Sineul.az·-Hai3 Sturat, ritl'ea,

(a) All st the limf.Eationsi leitlietione,
covenantrs flfld copditiorifl pf the Seacliff Plancatio'm
Cfflmunity Eestrictione ghall be liberally conatiued togethel
to promote aiid effectuate tbe fundamental concepta oF tbe
Seacllff PlaTitatlon CoDimunity w set f&rth ln tbe
iittroductflry paragtaphG o£ thiB DftcUratian^

(b) No proviaiona of the Seacliff PLantation
Coiranunity ReflKrtctlong slialt be construed to excuse any
peraon f^oiD obflerying any ^flfcr. <}'t regulatioin of any
Stiverttniental body havlpg jurisdiction bvei such person or
avsr Se^cliff Plantati.oh Comm.u'nity lLestrict:ianB

~
to ths

cantrflTy notmithHt.andingi if flll
"uses

to which a fami
dtfelLing site uiay le put under ths proviaiflns of the
Seacllfi FlflntfltdLori Cdimnunlt^ Reatrictione ^xe illegdl iitider
the appl^cable scning ordl-nances cr ?t:atu,^t cn pwier raay
use hl's elce £or any purpose which 1s KRH^l under sueh
ordl.nanee ci gtatuce, sAjeet, himevej-p tS^all other
prqvlaions Bfthe SeaellEf Flantation Jfemnunlt^ReetrieclonE
which ca.n latifu'Lly apply to the gite

?ns
(c) liotwithsfcanding thc

(a) aborve, the Liraitations, reai
conditiona of Seaclltf Flantatli
Independent and &evsrable and
invalidity of any provisloil
sueb lltnteattons'p fescriccil
shflll npt affect tlie validi'
prtwiaion-

(d) The singi|Vt ah'B^BBBW85 t:l>6 plural and the
plural, the aingular

-iHfcas
thAIBBltteitl: requlree the

eoiitxa'ry^ ^sd ths ina.scilfl.ryi^^^eTiilnlna and iieuter ^haLl each
laelade the naaculitlt, fenitainfc^CT neuter ae the ecacext
requiree*

ms ^'^parag.rBph
tCQfven&nfc3 flnd
jhall be lieened

InvnmUI^ or partlal
;ion thereof? or o£ any

»nts OE condlrj.one
[abillfcy of any othep

(e)
Coinmuaity Rest
Sections, are
g,nd tba paiae
whlch ie
ths tariDg
Reatristij

t3 used 'ln the SeacllfE Flantati-on
^.ncludi.ng those of Articles and
^eLy for convenieTica or refer&nse

ahall any of tlien, affact t.tie.t
In saeh^Arcl.eles aod Sectlcns? nor any of

ifilons o£ the Sedttliff Flantatioii Comnitihity
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Bectioti 7-04. Ctinveyfihce of Lesse of ComBion Aredi
Reeervation of _Ea&e]inents wd Kiiihfca'ro^-way ftnd
ClaaflI^Tcacion o^'lLand Acflfl,

(a) The As30Q±at:i.on shalL accept: <ill of the real
propefty and l-nM^sts ln real property convByed or leaaed
to ^t a.a common area or ae a co-ttenatLcy area by tlte
DeclarEtlit, pt&Vided thflt fch6 Associfltion n6ed not afiaept any
auch property gubject to any Excepfcions, ll?n& and
encuTEi'brances Bxcept as £ollovei

(l> rhs LIen of any redl. praperty tflKea and
ssesssmentB nondellnquQnt:;

[ 2) Svch restrlctlotia aa EO use and
enjoyment and such easgiaents and rights-of-wfiy on, over» or
under flll or dny part thisE'cof a? w.ay be reflerved bo the
Declar&nt a-r grsnt:ed to sny Owner iii any r&dorded document:
or in accoTdgnce viA the yr&visions bf the S^&cliff
yi.antaEt.&n ConisBunity RBgtea.ctlonai

(3) &ucli eflseBientB and righfcs-of-vay on,
oyer_or_ander all or &ny part thereof aa may he re&ecved to
the Detil&rflnt or dny adjoinipg Omer of tsad £of flccess to
land cdinclngu'oufl co th.'e real property, apd such eagemenCa
snd rights-of-way oni over or under all or any part theiceof
fla may_ bc ewept:a4 or reserved untfl pai;soii&

'fo'r
roadway»

electcical^ gas^ coHBRunJlcstiotis and other utility pyypoees,
find for 3fiW6T, drai.nage end ws.tw facilitles,

~dnd
£&r

TTallctfdye, p&tbwaySt lilrdB&ncfcuflri.-eBp or parkSi over» under,
&lons» awo&a and through Baid ceal propeiityi^together wttlt
tfce right to gsaitt to ths Unl-ted Stidtea of^mBricap tha
Stace of HMaU, Cuunty t>f Kaual, ioard t>{^|t8r Su^ly of
che County of Ksvai or aay ofehei appiopriabe'^gvBrpmenfcal
a^ency or public ufcilifcy, or co any titli^ publ^or private
corpo-fatlon OT assocl3El.on, or to any i^&lyidual^easemett t s
fot such PUI'POKS overi vndetr, a cr&saflHBBBteisdathroueh
eaid real

"propeEtyi

W the- _obUgfltioj^^B^a3fid^i-ce<stly I3r
iTicllrectly by vlrtue af miy aBtfUINBIIinnna.Srdtiinnf.a.
refitiLutioh or Tegulation of

-the
JIn-tted

'^CMHy^tf
Ainerica,

tlie Scate of Hawaii, the Coi^|^@^ Kauai, or ^hy other
political OT soveTTimeTitdl o^ERTE^F-Lon ^iaving ju-TiLadictloh
ovfit EUdh pi:F?pettyi

toy otheWen. enq]BTance ov defect in
ttcle »E atiy fclin^ihatsoevtr^lBtter.-EtriWd typa whi.ch Boull
&t any titoe or from t^fi^ to t31^^^@|?r d lieTi upon suclt
pEcpettLes to Sficure ^BE^.pation^eo pav mon&y) trtiich w&uld
iiot" oig.terl.alXy and ^c^ud'n^^ejydicB' t&e Own'ere in chelr
use and enjoymentjg such ^

M Ihe
wtthia tbs Sesclitt
Goiiimoit area @^ be tilial
of auch proj
flii? righfc f ^l-d
tbie Associa&i.ori i)£ duc!

,d cld3&if|K;9tioii of any psoperty
iiLtfltion^Coiroaunifcy wliicli ig aot

-a

^ed t& a comDioii dtea by che transfer
^seocUtion ftom all pe-r&ans bavitig

>t tlierelo and thG acceptaiicfi by
Sperty,
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(e) Ac any_tiine and from cl.ine to time foUowf.ng
conveyanco 01" L&ftse pf a Gommon area by the Uecliarant to the
AH9<iciation purauant: to this Sefitiortp the SefilflCtint: may
constiruct, rsconstruct, •ireJ'I.nieh or alter any I.tnproveoifiiitB
ypon QT Tnaf;e or croate aTiy excavfltion on or' fill upon or
change che nfltural or eKlating drainage o£ or cemovd or
plant any treee, slirubs, or grsund cover upon such Bo'rfc it
fchfl Declarant shall deteffinine t^s.t any auch work (i) i&
reaecna'bly nec-easary for any utUlty itiBtalletton aervi.ttlng
any pioperty u^tbin che Seaell.tf Plantatlon Conniuni.tr, (11.)
ie Teasori?ibly neceGsaiFy f<?r che dorigtruGtlDn of any faciUfy
for use by the Ownera", (iii) ia dsflirable in ordet to
pravide or improvs ficcess to or to eTthance thc use and
fitijoyment c?f aucti flrea, ac (iv> is deairable to pr&cect,
suppoEC or pfeserve any property whlch eonsti.t'utes a part olf
tbe Seac^iff Plflnt&tion Coinmunity-

Secclon 7.05. Eeaervatl.cn ot Easements. All real
property wl.tbin ch&

rSeflcllfE"FlantfltI6n 'G6'mnunity_shflll
be

subjflat to the_ aKceptioa and reBBt'vation unto the Declarflnt,
of aasnmante for loadway, elaetileali gas, eomiunlcations,
Bnd othe-c ufcility purposiss and fDF 3ewex< draiTiage and Wflte^
facititieB, and £or walktfays, patliwa^a, bird aanctuarie&, or
parkfif aver, uiider, alongi aGross and tltrough said i?eal
properfcy, togetlier ^itb tbe FighC to grant to fhe Unifced
StatM ef Atnerica, ttte State oS KaKSili, Councy of Kaual,
Boar^ of Water Sypply of the Gounty of K^uai. or any other
app^opriflte gov&mweTital agency or public utility, or to Any
othei: pubLlc" pr private &orporflt:ion or aascictatlon, or EO
any intlividusl, Qaaevtsvts fov such purpogea over, undev,
acrosSf ftlon$ aad thrcu^b Bsid refll prope-irty under the usual
terro? and condltl-ons required ly Ae PeciavftTit or the
gfflntee for suah easemenfc rights; proyided, ^liowev&i:, that
such aaafiment rigbt:& piuflt be

-&Tc?rcl9ed
i-n g^^i piannar as to

nor unreaeflnabl.y iiic&rfere wich the uge of^aid real
propecty

'by th& Owtiers tlieT'eoft thelr jsuccel^ore and
aBBigns, and ln connectlon wtcb the^lcstalltttlon,
nulneeaance or repalr of any facllltiej
flaid easementa said real prcperty &hal1
by and at the axpenBe of the perBOd^wnlne
auch Eageni6nt riglitB tp tbe condit:
Imiiedlatsly priar to thB eyercj-ec
Iiave fchfi right to grant gr Lea:s<
Clie conaent'or Jo^ndfir of the
cwBJ.ng a l.oc or Saiin dvelll^ s;
FlanCstltiil Costotunlty^

any oE
LfeBCorcd"cistng

^real pTflpertr
llarant shalL
aits wlthcut

:ion or any perflon then'e iftk ttie Se'a.c.T-lSf

.euah eS

Sect't.an 7.06. SKleDment
the y^ighcs and pflweri v^^&iT'f.n"
the Seaelltf FtantatlotiifNltiBplty
ilelegacedi transfatred^
the Declardnt to the
accftpt the sfiTite efJ
PeclflEant of a notice
d33ignfli6ntt, conve^nce

SectlDn 7.
tlmes all or
or condeinnsd.
doioain, thei
eontiensaElot

upon'
eiicb

^leaae-

Any and all of
^rant pvrsuflTit ta

BBtrlctions nay be
conveyed or rcl.egsed ty

the Association ahall
fe irecordtng by th&

lel^gfLfionp tran&fGr",

In caae at any tivc cr
!?' [•omnioti araa sball lie taken

dUthority liavtflg tthe powee of eininent
^e-cy aueh caae tbe ^nttre avdtd flnd

iald to che Assoelstlnn. Do Owaei

-w-

i..;;tl
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flhfill le eiititled to finy portion of sush award and p.o Owner
Bhall be entitled to paitlclpate aa a party or otherwiae in
any pwceadinga ralatlng to sut'li condeiilnat'Con, auch rlght of
participation being hereln teserved exclualvely to the
Assoclati.on whlcb iball ln ita name alone repreeeuc the
Intereat of all Owners,

Sectlon 7,08. Bnlnaured Casualty. In ease at any time
OF t.lvas any common nw dr improveinents tberenn sball be
sutatantially damaged nr destroyad Tiy any caaualty not
here'tn raqu'l.red to-be tnaured agal.iiec, auch coiron area or
liiiprovement shall be rebuilt, repaired or rfiBto-ced unleas
two-thirds (2/3) of the membeii mte to the Gonciary. Any
such approved reBtoratlon of tbe coinnon area or J.nprovenents
thfireon Bhall be GDmpleted diligently by the Aaaociati.&n o.t
ita own expenae and in accoidance wi.th plans firat apyroved
in MTiftng by the Deslgn Coiwit.tw, UnleeE such lestcration
te undertakon withln a reasonahle time nfcer &u(;h cawaltyi
ths Assocl.atlon at ita eoanion eapense shall renove all
romains of improvements so damaged ov deGtroyed aad restora
the site thereof to good crderly condirlon and even grade,

Seetloc 7.9.
TeniiiTiati-an,

Obltgatlon of Owners, Avoi.danee,

(a) No Owner through h^a non-Uf
area or by abandonBient of hi3-fa dwellli
the burdena or flbligaciopa imposed on him b^
Flantation Coniaunlty Eeatri.etions by v^tue o'
Owner,

of spy eonnro
ilte, nay avql.d

the Seaeliff
^hia beliig flii

(b) Upon tfce ecnveyanc
other uanafer tif a lot to a

'nev^

Owner ghall not be llable for ai
respect to such let and payay
trgnsfer, and 110 perean aftei
as an Owner shuU'Ineur sny
of tbe benefite af^&v. Owner
Connunity Rastrlc^gna folU
teniitiifltlon.

asslgainent cr
tranefeirlng

levled wlth .
er thnBce of sucli

LTiatI-on of hia Btatue
;atlons or eujoy any
iacliEf Plantatlon

fdata of such

Sectt.on ?. 1(1, Eafffii
covenantE and restrli
OT in eqtlity againi

BnfsiceneM of these'by any proeeeding at lavi
>r peranna iri.olatlne of

t or lestrietlon, eicher to

iicns sl
perai

attCT;itiBS ta vl.clate i^f eoven<
TfifttTdin violat^h or t^recover dsniagca^ and againgt the
land to enfoi'e^BlB^6lSEteat:ed by theae covenante; and
fallure by tbeTASSSSSi^^pr any Owner or tfie County o£
Knuai ta egtfB a"Y eovHiant or reetrlctlon herein
coiitaiTied ^B^P^^a T^O event be deenied a vaiver of the yight
to do aa tfet^EKet,'

'Yeicabi.Lity. Invall.datioil oE aiiy one
reatrictions by judgBlent: or court

i.tTTRTway affect sny other prcvlel.one whlch
In full foree and effect.

.2, Notiqes, DemaTid&^ DElJLve^yi

[af Any tiotice or other document perroitted or
quired by cbe Seaellff Plantation Contiiuillty Reati'lctlnna

•II-
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to
'ba

dfi^-iyered may be dell-vered eLfher petBDnalIy or by
inai.1. If delive.ry

-la
co be msde 1>y niiall,

-ic
ehall ba deemed

t& Itflve baaii delivered to the ABBaaiati.on Beventy-two (72)
houra a£ter a copy of th6 3din& h&a boen depoaitad in tbe
Uiiit;ed_Sta(:eB mailt poatage prepald, flddreaaed to the
Se&cT-iff Tlantation CbTiirauitlty Association flt the addrasg
de^lgnatfid by the Asa&ttiatio-n from time to tiin& liy written
noti&e to the OwnerSt and shall b& deemfid to h&ve been
ttelivered to the Be5;L&n Committes seveEity-two (72) licur&
afcer a copy cf the same hae bem depoeitetl t.n the samB
inaTtner addcsaBed ta tbe D&sign CciTmDtttee in cflTe of thc
Seacliff Plantation CaTnfflUnity Aaaociation at the Latter s
then tiurrfiilt addreas,

The poat office addraBB o£ aii Owner Bhall he fche
Ififit knoun addrefls o£ &uch Owier, ahoim Ln clie Associattion's
recordB, and deliverj by insll shall be deemeii eomplete to an
Onner ^eventy-two (7^) hou-cs dftfiE fl copy of the sdiiui bas
been depoal.ted in the Vni.ted States diall, poacage prepal.d,
ftddressad to the Ouner &t fluch addTese,

(b) Dellvery tfi any nember ot the Boaid of
Dirsctors of the As&ociation shall 1?e daemed adequfite
delivfivy to ttie AssoftlAtiQn and dl&livery t:o any iiiembeF of
the Da&ign Camralfctee BhalL bs deepied adequflte dellveicy to
the Desly Cotiunlttee.

(c) Where there is aore than one Owner af a lot
or Sa.sa dwelUng slte, the (iellyery pereonally or Tsy natl to
any Owper shall be affective delivary fco alL Owncrs &f sucti
3-ot or farm dwelliiig g ite.

IH WITBESS WHEREOF, the Declatant:, ai9|];oi-a than 901 of
the Claat A aem'bershl.p and. aa the Claes'.BIij'leabe'c, has
eicec^ited thia Decla'ratl.on as of thiB^ o^^L day of

F&LI HOABA Ct)KF

u&tion Gompany,
mer of Pa;

Presi.dent oJ:
Construttion CcmpdAy,

''^
•II
Mii•'^1
-'^•; -^]
.'.-•^1

.';â
l
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.^1
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3TAIE OF BEN MEXICO

COUat'i OF BBRBAI.ILLO )

)
) B8

On tbla s-fiL. day of ^1~E5
&e^*^taA£t, i9aa, before

jne sppesred CBBA c. EOBEilSOSp to me persana)-ly toiown, whoi
being by ID£ duly swovn, did say ttiet'ILober^on Constructian
Conpany, Inn,, 1s a eotporatlori Earmed in the Stcte o£ New
Ksv.iso, of Hhich he ia the Fresident, and that there ia sw
seal bf said coxporatJLon* and aufih corporatlon £3 a; Genei+al'Pa-ctner of Pall "Moana Gonipatiy, a

'New Me^ico Pflrtn&Kflhlpt an^
thaE the tnsEEumenc was algnad on behalf af the partnerahip,
and.cal.d CODA C. fiOBERSOB aeKnonledged the inatrunent ta be
the tree act and deed ot t.he partnerebl.p.

Batary rubXLCt in and ror saLd
State and County af&redflid

My comnlaaion expires! |i-/(r/f}

GM2

,?'^s?a'd'fs

•.^SM
. ^-:'-«sfS'•^SSM
•^..''i%?<^
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FOURTH AMENDMENT TO THE
D6CLARATION OF COVENANTS, CONDITIONS AND

RESTRICTIONS OF THE SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

This Fourth Amendment to Declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the

"Fourth Amendment") is made as of
the date set forth below by the undersigned owners (the

"Undersigned Owners") of Lots
within Seacliff Plantation at Kilauea Bay Community ("Seacliff Plantatfon"), Kilauea, Island of
Kauai, State of Hawaii.

WITNESSETH:

WHEREAS, PALI MOANA COMPANY, formerly known as Roberson/Larson
Partners, a New Mexico partnership, whose business address and mailing address is 6001
Atrisco NW, Albuquerque, New Me^ico 87120, herein called the "Declarant", developed
certain real property situate at Kilau^a, Island and County of Kauai, State of Hawaii, in the
subdivision known as the Seacliff Plfeintation at Kilauea Bay; and

WHEREAS, the Declarant's predecessor, Roberson/Larson Partners, recorded that
certain Declaration of Covenants, Conditions and Restrictions ofthe Seacliff Plantation at
Kilauea Bay Community, dated August 31,1983, in the Bureau of Conveyances ofthe State
of Hawaii in Llber 1 7405 at Page 411 , amended by instrument (acknowledged March 1,
1988, March 2,1988, Mareh 3,1988, and March 7, 1988), recorded in Liber 21704 at Page
1; and



WHEREAS, the Declarant recorded that certain Amended Declaration of Covenants,
Conditions and Restrictions of the Seacliff Plantations At Kilauea Bay Community, dated
September 9, 1988, in the Bureau of Conveyances of the State of Hawaii in Liber 22367 at
Page 21; and

WHEREAS, the Declarant thereafter recorded that certain Third Amendment to
Declaration ofCovenants, Conditions and Restrictions ofthe Seacliff Plantation at Kilauea
Bay Community dated December 28, 1988 and recorded in the Bureau of Conveyances of
the State of Hawaii in Liber 22766 at Page 559 (the

"Third Amendment"), restating the
covenants, conditions and restrictions in full; and

WHEREAS, the Undersigned Members hereby again wish to amend the Declaration

(by this "Fourth Amendment") in the manner set forth hereinbelow; and

part:

WHEREAS, the Third Amendment, in regard to its amendment, provides in pertinent

Section 7.01. Amendment or Reoeal - Duratlon.

(a) Unless specifically provlded to the contrary herein, the Seadiff
Plantatton Community Restrictions, or any part thereof, as from tlme to time in effect
with respect to all or any part of Seacliff Plantation Community, and any limitation,
restriction, covenant or condition thereof may, at any time be amended or repealed
upon the happenlng of all of [he following events:

(1) The prior wrltten approval of any proposed amendment or repeal
by the Planning Commlssion of the County of Kauai for any provision or provisions
of the Seacliff Plantation Community Restrictions which were required by the County
of Kauai pursuant to Special Management Area Use Permit SMA (U)-82-2,
approved by the County of Kauai on February 10, 1982.

(2) The vote of the Class B Member, if any, and not less than
seventy five percent (75%) of the Class A Members, approving the proposed
amendment or amendments or the repeal of Seacliff Plantation Community
Restrictions at a meeting of the Assodation duly held, the notice of which shall have
stated as a. purpose the consideration of the amendment or repeal of the Seacliff
Plantation Community Restrictions, giving the substance of any proposed
amendments or indicating the provisions to be repealed, as the c.ase may be.

(3) The recordation of a certlficate of the Secretary or an Assistant
Secretary of the Association setting forth in full the amendment or amendments to
the Seadiff Plantation Community Restrictions so approved, including any portion or
portions thereof repealed, and certlfying that said amendment or amendments have
been approved by vote of the Owners pursuant to this paragraph, and

(4) The recordation of a written instrument also setting forth in full
said amendment or amendments to the Seacliff Plantatlon Community Restrictions,
executed by the Class B Member, if any, and not less fhan seventy five percent
(75%) ofthe Class A Members.

WHEREAS, no provisions of the Third Amendment being amended herein were pad
ofthe Seacliff Plantation CommunityRestrictions which were required by the County of

2



Kauai pursuant to Special Management Area Use Permit SMA (U)-82-2, approved by the
County of Kauai on February 10,1982; and

WHEREAS, there is no longer a Class B Msmber; and

WHEREAS, seventy five percent (75%) of the Class A Members have approved the
amendments herein at a meeting of the Association duly held, the notice of which stated as
a purpose thereof the consideration of said amendments, givlng the substance of the
proposed amendments therein, as certified thereto by the Secretary of the Assodation, said
certification being attached hereto as Exhibit "A" and being recorded herewith; and

WHEREAS, not less than seventy five percent ofthe Class A Members hereby
execute for recordation this written instrument setting forth in full said amendments; and

WHEREAS, it is most efficient and desirable to have this Fourth Amendment
executed in counterparts so that, when at least seventy flve percent (75%) of the Class A
Members have signed them, a single copy of the Fourth Amendment with all of its executed
signature pages can be recorded in the Bureau of Conveyances of the State of Hawaii in
orderto effectively amend the Declaration (and Third Amendment) as provided herein;

NOW, THEREFORE, the Undersigned Membere hereby amend the Dedaration (as
stated in the Third Amendment) in the following particulars:

A. The present Subsection (o) of ARTICLE III RESTRICTIVE COVENANTS, Section 3.01
Use Restrictions: Homesites and Private Areas, is hereby amended to read in full as follows:

(o) Each farm dwelling site shall be occupied and used only as a farm dwelling
by the respective Owner thereof, his tenants, family, employees and guests, and
for no other purpose.

B. Subsection (ff) of ARTICLE III RESTRICTIVE COVENANTS, Section 3.01 Use
Restrictions: Homesites and Private Areas, is hereby amended to read in full as follows:

(ff) None of the farm dwellings or other improvements within the Seacliff
Plantat'on at Kilauea Bay Community shall be used for bed and breakfast
operations.

C. The provisions contained in this Fourth Amendment shall become effective upon its
recordation. The effectiveness of this Fourth Amendment shall not affect any lisns or other
enforcement proceedings or remedies arising pre-Fourth Amendment.

D. Except as amended herein, the Declaration, as restated in the Third Amendment,
shall remain in full force and effect.

E. The Undersigned Members agree that this instrument can be executed in
counterparts, each ofwhich shall be deemed an original, and said counterparts shall
together constitute one and the same executed document, notwithstanding that all of the
Undersigned Owners are not signatory to the original orthe same counterparts. For all

^3



purposes, including, without Umitalion, recordatlon, filing and delivery of this instrument,
duplicate unexecuted and unacknowledged pages ofthe counterparts may be discarded and
the remaining pages assembled as one document.

IN WITNESS WHEREOF, the undersigned have caused these presents to be
executed as ofthe dates set forth beslde our respective signatures, to become effective
upon recording hereofin the Bureau of Conveyances ofthe State of Hawaii.

4



SIGNATURE PAGE FOR

FARM DWELLING SITE:

FOR APPROVAL OF THE

FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS OF THE SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission ofthis signature page to the Secretary ofthe
Seacliff Plantation at Kilauea Bay Community Associatnn (the

''Association"), for inclusion
into the final assembled original of the Fourth Amendment to the Declaratlon of Covenants,
Conditions and Restrictions ofthe Seacliff Plantation at Kilauea Bay Community (the

"Fourth

Amendment" to the "Declaration"), the Undersigned Member(s) certify(ies) that
he/she/it/they:

1. Has/have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling Site within the meaning
of Section 5.02 ofArticle V of the Declaration (as restaled inthe Third Amendment) (i.e., the
undersigned constitute(s) all persons who severally, jointly or in common are the record
owner of all of the fee simple title to the said Farm Dweltfng Site or certifles that he/she/it is
less than all of the Owners thereof, but that no protest by any other Owner thereof to the
casting ofthis vote by the Undersigned; and

3. On behalf of the voting power associated with said Farm Dwelling Site, hereby
approves the adoption of the Fourth Amendment.

Date Executed Member Executinn

<5



STATE OF

couNrr OF
ss.

On this dayof, ., before me appeared

., to me known to be the person described in and who
executed the foregoing jnstrument, and acknowledged that_executed the same as

free will and act.

Notary Public, State of.
My Commission Expires:

STATE OF
ss.

COUNTC OF

On this dayof, ., before me appeared

., to me known to be the person described in and who
executed the foregoing instrument, and acknowledged that_executed the same as

free will and act.

Notary Public, State of.
My Commission Expires:

STATE OF

COUNTY OF

On this dayof,

ss.

., before me appeared

., to me known to be the person described in and who
executed the foregoing instrument, and acknowledged that_executed the same as

free will and act.

NotaryPublic.Stateof.
My Commlssion Expires:



Exhlblt "A"

Certificate of Secretary
Seacliff Plantation at Kilauea Bay Community Association

The undersigned, being the duly elected Secretary oftfiis Associatlon, does hereby certify
that the amendments to the Declaration of Covenants, Conditions and Restrictions ofthe Seacliff
Plantation at Kilauea Bay, as restated in the Third Amendmentto Declaration of Covenants, Conditions
and Restrictions of the Seacliff Plantation at Kilauea Bay Community (the

"Thlrd Amendmenf), as set
forth betow were duly approved by vote of the Ownere at a meeting of the Associatlon held on January
25, 2000, and otherwise pursuant to Paragraph 7.02 ofthe Third Amendment. The portions deleted are
shown strickon liko this and the portions added are shown in bold type face and underllned llke this.

A. Subsection (o) ofARTICLE III RESTRICTIVE COVENANTS, Section 3.01 Use Restrictions:
Homesites and Private Areas, was amended as follows:

(o) Each farm dwelling site shall be occupied and used only as a farm dwelling by the respective Owner
thereof, his tenants (other than tranBiant vacation_renter8), famlly, employees and guests, and for no
other purpose.

B. Subsection (ff) of ARTICLE III RESTRICTIVE COVENANTS, Section 3.01 Use Restrictions:
Homesites and Private Areas. was amended as follows:

(ff) None of the farm dwellings or other improvennents within the Seacliff Plantation at Kilauea Bay
Community shall be used for tranciant vacatlon rental purpoees bed and breakfast ooeratlons.

Certified this
3> day of

~^o{^^~
., 2002 at Kilauea, Hanalei, Kaual, Hawaii.

Peter J. Somers, ^ecr/tary
STATE OF HAWAII

ss.

£2s

COUNTY OF KAUAI

On this dayof. ô fu;t= ., 2002, before me appeared PETER J.
SOMERS, to me known to be the person described'in and who executed the fqregoing instrument, and
acknowledged that he is the duly elected Secretary of the Seaeliff Pl^ptation sfi Kilauea Bay Communlty
Association and that he executed the foregoing Instrumentjis his fr#Vvill aifflact and in his capacity as
such Secretary.

Notary Publlc, State of Hawaii
My Commission Expires:

^s---.
OEOFFRBY CULVERHOUSB
Notaiy PubUc, State of Hamui
CBnunisaon eqiiies OUSUaXB

1—>.~>. "̂
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SIGNATURE PAGE FOR

FARMDWELLINGSITE: 3

FOR THE APPROVAL QF THE
FOURTH AMENDMENT TO THE DECI|ARftTK)N OF COVENANT8,

CONDITIONS AND RESTR|CTK»IS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Comiaunity Association (tbe "Association"), for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Cond.j.tions and Restrictions of
the Seaciiff Plantation at Kilauea Bay Comaiunity (tbe"Fourth Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. ts either the sole "Owner" of the above Farm Dwelling
Site within the aeaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Jtoendment) or
that the undersigned constitute(s) all persons who
severally, Jointly or in common are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but tbat no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed

t^r ii/9^

Meinber Executing

^^XM^^lv!("'»n i?. ^>/<s. y-7^
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STATE OF fQMHPerrietir )

)
COONTY OF A^ZA^/A/0/ )

On this // day of /W/'/-*'1-/ 20 rfu »

before me appeared Z</////rf/*l (}• l^-^'/f 6
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that ue, executed
the same as A'/'-S free will and act.

Public, State of isy"- '.
^"*

My Conmission Expires: S'/^^-tf^'f-
1—•• V--. •••"

STATE OF

COUNTY OF

On this day of 20

before me appeared__ __,
to me fcnown to be the person described in and who executed the
foregoing instrinnent, and acknowledged that ___ executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

STATE OF

COUNTY OF

On this day of 20

betore me appeared_ __ ,
to me known to be the person described in and who executed the
foregoing insti^unent, and acknowledged that executed
the same ag free will and act.

Notary Public, State of
My Commission Expires:



SIGNATURE PAGE FOR

FARM DWELUNG SrTE(s): ^

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACUFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Coaununity Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
ths declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in conunon are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth ftmendment.

Date Executed

l'Z-3'Qf

Member Executin^

^^-Ricfvi^iJnvis

16



STATE OF ^lAW k\ \

COUNTY OF

On this

K^u A )

t^ day of 20 0)

before me appeared •<'.<-k<ii.f rf SenfS
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that li<. exec;uted
the same as his £ree will and act. ;'---'-<

^~>nct-^^t
vf- tU^Lj^

': •- '
/riMt.y 1-. lu'S-s/tS' ^-:\

'=•

Notary Publia, State of ^f'^uif'i:
My Commission Expires: 'Sivil os'"

STATE OF

COONTY OF

On this day of 20

before me appeared__ __ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

STATE OF

COUNTY OF

On this day of 20

before me appeared____ ,
to me lcnown to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

K



SIGNATURE PAGE FOR

FARM DWELLING SITE(s): -S> ^

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTR1CTIONS OF THE
SEACUFF PLANTATION AT KILAUEA BAY COMMUNITT

By execution below and subnission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Comnunity (the
"Fourth Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the medning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee siniple title to the said Farm
Dwelling Site, or certify(ie5) that he/she/tbey/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed

/23^^7

Member Executing

-t-^r/y)
p»teTa>nyfe

[^



STATE OF HA u^. 11

COONTY OF

On tbis

kn-it^i

i-S day of 3"OLjnujou^c^ , 20 OJ^ ,

*'(.+««. Soni«rSbefore me appeared
to me known to be the person described in and who executgd the
foregoing instrument, and acknovledged that ^ie. execute.d..--.
the same as ht5 free will and act. :

' - -^ '.

^- ^•'•t^.a^ ~ :
/wA^y '-• ^i's-^^.". ^. ^

Notary Public, State of \"-ft>j34;/»-;,'
My Commission Expires: 3'fff lci

STATE OF

COONTY OF

On this day of 20

before me appeared _ _ _ _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that_ executed
the same as free will and act.

Notary PubUc, State of
My Commission Expires:

STATE OF

COHNTY OF

On this day of 20

before me appeared _ __ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _executed
the same as free will and act.

Notary public, state of
My Coinmission Expires:

12



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): 5^-^S

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and subaission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Comaunity Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantatlon at Kilauea Bay Comaunity (the
"Fourth Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment;' and

2.Is either the sole "Owner" of the above Farm Dwelling
Site within the m.eaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in conmon are the record owner(s)
of all of the fee simple titls to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner tbereof to the
casting of this vote by the Undersigned Meaber(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendaent.

Date Executed

f^/'iwr^
12Z,20Q!

-^> ^^. ^oo/

Meinber Executing

y-^L&c^-'iMawn
OfpfSsSxe^'

i4



STATE OF ^AloeaAf)

COUNTY OF ^Cfc-ttoL

SANDRAS.HUERTA
NOTARY PUBLIC

STATE OF COLORADO

On this ^

My OommlMion Explna 0901 BOOZ

day of febrUAI^ 2061 ,

}£^£_before me appeared
to me known to be the pirson desbribed in and vho executed the

yfncf

foregoing inSjtrument, and acknowledged that ».
the same as^_J^tS- tree will and act.

executed

^o^^ ^r^wjL^-
Notariy Public, State of.
My Coinmission Expirea: 5j

STATE OF QjSiibita^D

COONTY OF

'SANDRAS.HUERTA

NOTARY PUBUC
srore OF COLOWADOOF'^fcf-fo-.

On this ^"3- day of

before me appeared
co me known to be the perion describfcd in ah4 .whoexecuted the
foregoing inptrument, and acknowledged that<yiU— executed
the same as rifJ^ free will and act.

roi •nheim&ic

^^w^ ^(t^h^h
Notary Public, State ofl
My Commission Expires: 45

^ttsTa^
31 ^2-

STATE OF

COUNTY OF

On this day of 20

before me appeared__
to me known to be the person described in

~and
who executed the

foregoing instrument, and acknowledged that executed
the same as . free will and act.

Hotary public, State of
My Commission Expires:

IS



SIGNATURE PAGE FOR

FARM DWEI.UNG STTE: &C

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAYCOMMUNmf

By execution below and subaission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Coinmunity Association (the "Association"), for inclusion
into the final assembled original of the Fourth Amendaent to
the declaration of Covenants, Conditlons and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Amendment to the Declaration") , the Undersigned
Meinber(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is elther the sole "Owner" of the above Farm Dwelling
Site within tbe meaning of Section 5.02 of Article V of
the Declaration (as restated in tbe Third Amendment) or
that the undersigned constitute(s) all personS who
severally, jointly or in coamon are the record owner(s)
of all of the fee simple title to the said Fara
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Menber(s); and

3. On behalf of the voting power associated with said Farm
Dwellitig Site, bereby ^pproves the adoption of the
Fourth Aaendment.

Date Executed

/^^f^Cle^o

Member Executlng

^Qt afw^&^_f. ^t^tit
DainvfV. 'Kcwfer

(6



STATE OF ua.
COUNTY OF

'S^-.LO<A;S^

On tbis 0?Si day of

^

2000

ni&t
~V.

kjaSn-lebefore me appeared
to me known to be the person described in and who executed the
foregoing instruihent, and acknowledged that L> o executed
the saae as free will and act.

PAMELLALSMrm
Nntaty Pubnc - Notary Seal

STATE W MISSOURI
St Louts County

My CommlMlon Explm: July 13, 2002

-ft^elf
0. L. Si^,^'-A-^^-^.^&

Notary Public, State of //1(>
My Commission Expires: '7-/3-c>?_

STATE OF

COUNTY OF

/

On this day of 20

before me appeared__ ,
to me known to be the person described in and who executed the
loregoing instri.unent, and acknowledged that executed
the sarae as free will and act.

Notary Piiblic, State of
My ComRission Expires:

STATE OF

COONTY OF

On this day of 20

before me appeared__,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the sarne as free will and act.

Notary Eublic, State o£
My Commission Expires:

11



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): __Z—0/^ • T ,2-
FOR THE APPROVAL OF THE

FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,
CONDmONS AND RESTRICTIONS OF THE

SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Coimnunity (the
"Fourtb Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendaent; and

2. Is either the sole "Owner" of tbe above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in conaon are the record ownerts)
of al-t of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been aade by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, bereby approves the adoption of the
Fourth Amendment. „,,...

Date Executed Member Executing

<2-/^/1 <^7c^/7 /7«M$fe
"72?^7?7

V^I'/^-^E^ ^i fr/ t^..

0&tW<^fc/ fWhbsikfT

lg



STATE OF rA'-^^,^

COUNTY OF S<9v\ ay^^^

On this (^ day of cu-d. 20<?Z,

befora me appeared _\\i3Wr^\ieftt-e. l^)Vtw v\L^^ ,
to me known to be the person described in and \jho executed the
foregoing ins(rument, and acknowledged that QY\'& executed

will and act
^)FFIC)A1-SEAL-132DS81 II C-^'

~

TERRIEBURNS
NOTARYPUBUC-CALIF. ^

—-f
COUWTroFSONOMA ^.

MvComm.Exp.Sept10.200« |{ Notary Public, State of

'^^^e>
\/^i^_/i^>^—>

My Coinmission Expires:

/
STATE OF

COUNTY OF

On this day of , 20

before me appeared _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Commlssion Expires:

STATE OF

COUNTY OF

On this day of 20

before me appeared_ ,
to me known to be the person described in and who executed the
foregoing instruraent, and acknowledged that executed
the saine as free will and act.

Notary Public, State of
My Coramission Expires:

^



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s):
"7

<J^T '^

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTR1CTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (tbe "Association"), for inclusion
into the final assenbled original of the Fourth Aaendment to
the declaratlon of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Fara Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee siaple title to tbe said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been aade by any other Owner thereof to the
casting of this vote by the Undersigned Meniber(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed

^LL
Member Executing

^^IKUUIA I IIIA^I—"ff)0tt . C-. &1fqa)W)

^t)



STATE OF HAUJ^ tl )

)
COUNTY OF KftyAi )

On this ^.t^ _ day of ^P PI'- 20 01-

ThoniAS <-• t>\ke m_A<0before me appeared
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that he- executed

1^-, 5_ free will and act.the 5AIne as

'~>-Y1
^.^

lAf-'/ ^ K/iTrt'/MAA'
Notary Public, State of •H/M^lft'il

My Commission Expires : 31illo3 /

STATE OS

COUNTY OF

On this day of 20

before me appeared _ _ _.__. ^
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

STATE OF

COUNTY OF

On thls day of 20

before roe appeared ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

51



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): 7 u>-^' r ~^

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUN17Y

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") , for inclusion
into the final assembled original of the Fourth ftmendaent to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Amendment to tbe Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site witbin the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third ?\aendment) or
that the undersigned constitute(s) all persons who
severally,' jointly or in common are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but tbat no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Fann
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed Member Executing

^fio(,0-7-
fttwfTTiWpEcn

-^



STATE OF ^fru3/«'\l

COUNTY OF K/'sufr;

On this 1° day of __ Af^lLL 20.02.

before me appeared _Ro\xrV Thonipson
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that h.< executed
the..san*.as h.'5 tree will and act. ^

'^71
CL^t^ y. ^

^^W<+/ty t-. ,^'iS''rtS
Notary Public, State of (//(•tu/t';.
My Comraission Expires: 3/'<//o3

STATE OF

COCNTY OF

On this day of 20

before me appeared _ ___ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Comniission Expires:

3TATE OF

COUNTY OF .[

On thia day of 20

before me i,appeared_ _ ,
to me knonn to be the person described in and who executed the
foregoing ||instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Comraission Expires:

zs



SIGNATURB PAGE FOR

FARM DWELLING SFTE: 9-B

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITy

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Coiimiunity Association (the "Association") , for inclusion
into the final asseabled original of the Fourth Amendnent to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Flantation at Kilauea Bay Community (the
"Fourth Amenctaent to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the aeaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, Jointly or in common are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners tbereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed

/-9^ '?-do°

f-^^^

Member Executing

G.

w



STATB OF

COUNTY OF %«^^<2£A(^'
On this -SOttA day of USt»tA<u«AT-'

20 <rt>

FAyi/_

''d.lA^j^
before me appeared
to me known to be theyperson desdribed in and who executed the
foregoing instrument, and acknowledged that A^ta^ exectltigri.

A^free will and actthe same as ^

Notary Public, State of
My CoBanission Expires: ?- S2

STATE OF

COUNTY OF tj) d^Ajf.ijL.

On this Jo/^
before me appeared
to me known to be the perso;
foregoing instrument, and acknowledged that
the same as ^Jf^ij\ free will and^ act.

-7 zoys

ut/OU.
ofj/ descrlbed in and wrwho

A.
executed the
executed

Notary Public, State o£
My Commission Expires: ^- ^.

STATE OF

COONTY OF

On this day of 20

before me appeared ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Conmission Expires:

^



-*

SIGNATURE PAGE FOR

FARM DUVELUNG SITE: &£

FOR THE APPROVAL OF THE
FOURTH AUENDMENT TO THE DECLARATKW OF COVENANTS,

CONDITIONS AND RESTRICTIONSOF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "As5ociation") , for inclusion
into the final assembled original of the Fourtb Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay ComBiunity (the
"Fourth Amendment to the Declaration") , tbe Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Fara Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendaent) or
that the undersigned constitute(s) all persons who
severally, jointly or in coiamon are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been nade by any other Owner tbereof to the
casting of this vote by the Uadersigned Mejnber(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Jteendment.

Date Executed

/-27--22tf0

f-27-20M

Member Executing

' ^WK' ffivw^
y/&ft^"

L- iWWtrf

•yp



STATE OF ?tnn-^lua<\;».

COUNTy OF {^nn^aomu-v

On this 31 \f day o.E—^i^u
^

20150

before me appeared G'tnra*. \jA • '(\V->»o°<t_ _ i

to me known -to be the pelson described in and who executed the
foregoing instrument, and acknowledged that V\c executed
the same as ^\,-> free will and act.

^^rtf^VS, 3^rrt<L ;. .: <"- ^^ „.
fctariffSo'iTNotary Public,

«,c^...»

^^^»
STATE OF &o&£<-ii\i»,(\i_«>_

My

)

COUNTY OF WYon^amu-^

On this ^^
^

d

day of A-<^M *.f-

^
20 &t

before me appeared ¥tt\^j L. ft^.uaoo<^
to me known to be the pelcson described in and who executed the
foregoing instri.unent, and acknowledged that <k/_ executed
the same as ^\(Y free will and act.

Notary Public, State of
My Commission EXDJJ

STAIE OF

Notanal'-Se^-
Linda D. Smul: Notary Su^ta

SoudertonBpro,;>»onW^ey^o^
M^'Oxnmi'sslon ExpiresApnl 10.20t

Membar, pennsyltanlaAssociation of Notanes

COUNTY OF

On this day of 20

before me appeared ___,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that_ executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

^



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): / C7— 3

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and subaission of this signature
page to the Secretary of the Seacliff Plantation at Kllauea
Bay Community Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Amendment to the Declaration") , tbe Undersigned
Member(s) certify (ies) that he/she/tbey/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed Member Executing

'/2.5/ L L^?<o o^.-44^j^^
'tXnl^. &• •rtolldn<te

^



STATE OF H^ijrr\\

COUNTY OF KA-Urti )

On this l'2> day of
"y^tu^f

20 <>1

~t>A«.S)A
S . l-loi.t.A »>asbefore me appeared

to me known to be the person described in and who executed.'fb'e
foregoing instrument, and acknowledged that sk<. executed.---

kt«.fthe same as free will and act.

>n ^ l^.>^-^
<-. U/ ?T"A>

Notary Public, State of ^i'/tfJA'i.'..;
My Conmu.ssion Expires: 3/ifloT.

STATE OF

COONTY OF

Qn this day of 20

before me appeared _ _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as (ree will and act.

Notary Public, State of
My Commission Expires:

STATE OF

COUNTY OF

On this day of 20

before me appeared____ _,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ _ executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

^



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s):

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS.

CONDITIONS AND RESTR1CTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") , for inclusion
into the final assenbled original of the Fourth Amendnient to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Comiaunity (the
"Fourth Aaendment to the Declaration"), the Undersigned
Member(3) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourtb Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Sectlon 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in comaon are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, bereby approves tbe adoption of the
Fourth Aaendment.

Date Executed Member Executing

/.'/75^/

yim<& VW \IT

^o



STATE OF

COUNTY OF

XM-UA'I'I

K^-u (t-'i

On this ^5 day of ~S,

before me appeared _fii-m^a Q'Ctn<-<u»^

20 0|

to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _Ae. _ executed-
the same as ^s free will and act.

^,.
WAt-

5f ^-^fa^
4if< L. ui:T/f-S

Notary Public, State of i/A^ilft'v
'My commission Expires: sLlSos•»*->

STATE OF

COCfNTY OF

On this day of 20

before me appeared _ _ __ _,
to me known to be the person described in and who executed the
foregoing instrument, and acknovledged that executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

STATE OF

COUNTY OF

On this day of 20

before me appeared_ ___ _ _,
to me Icnown to be the person described in and who executed the
foregoing instrument, and aclcnowledged that_ executed
the saae as free will and act.

Notary Public, State of
My Commission Expires:

"A



SIGNATURE PAGE FOR

FARM DWELLING SITE: 15

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDmONS AND RESTRICTIONS OF THE
SEACUFF PLANTATION AT KILAUEA BAY CONIMUNITV

By executioa below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Coimnunity Association (the "Association") , for inclusion
into the final asseinbled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Comaunity (the
"Fourth Amendment to the Declaration"), the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2.Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in comaon are the record owner(s)
of all of the £ee simple title to the said Fara
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed

1--^-00

Meinber Executing

ftimL. Sohlhri^•tfe
(teriit^"

g^



STATE OF

COUNTY OF

On this

bb^h

5^AM^i ^

^
day of 20o»

before me appeared UCXr^ L- JG^MlflL^ ,
to me known to be the .pexsgo-»<J&Sfiri.bed in and .who executed the
foregoing inqtrument)>l'Sn3acTtnowTedged that [^. executed

ii-the same as free will anil act.

NOTARY PUBUC
HA1YANN E. GtLMORE
1870 ViN«8"Rounti D'. PO 8WS14

Park Ctty, Utaii* 64060
CommlMrton, Exptwa

March 20, 2000
STATEOFUTAIl

z
Notary Public, State of 6<a(*A
My Commission Expires:/M4K^<^i3^ffl»

ST&TE OF

COONTY OF

On this day o£ 20

before me appeared _ r
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

STATE OF

COONTY OF

On this day of 20

before me appeared_ ,
to me known to be the person descrlbed in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

-s



SIGNATURE PAGE FOR

FARM DWELUNG SITE:(^,c
FOR THE APPROVAL OF THE

FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS.
CONDITIONS AND RESTRICTIONS OF THE

SEACLIFF PLANTATION AT KILAUEA BAY COMMUNrPT

By execution below and subnission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Comnunity Association (the "Association"), for inclusion
into the final asseinbled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Comaunity (tbe
"Fourth Amendment to the Declaration") , the Undersigned
Member(8) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Anendment; and

2. Is either the sole "Owner" of the above Fara Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, Jointly or in coinmon are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner tbereof to the
casting of this vote by the Undersigned Meinber(s); and

3. On behalf of the voting power associated with sai.d Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed Menber Executing

-2S--00
^tencc^T-8m

^-



ST&TE OF t-1 ftvJ/f-tl

v»\̂ COUNTY OF Hv/VUt-LSLU

On this P S~ft^/ day o£ ^J£L^LUJL^, , 20ff_Q_

cr-^^tf^-before me appeared
to me known to be the person described in and who executed the
foregoing instrument, and aclcnowledged that A-t. executed
the same as _Aylj free will and act.

Ch-^^^-^ f^- i^>^^_
^ZTc^^^i^^ /^. 0/t^ffr-t
?tary Public, State of ^-fv-u^eL^-

My Commission Expires: lf/^^-/a-oof)

STATE OF

COUNTY OF

On this day of 20

before me appeared _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

STATE OF

COONTY OF

On this day of 20

before me appeared _ _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

^



•^^

SIGNATURE PAGE FOR

FARMDWELLINGSITE: 17

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TOTHE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of tbis signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Coainunity (the
"Fourth ftnendaent to the Declaration") , the Undersigned
Men±)er(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaratlon (as restated in the Third Aaendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that be/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any otber Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Faina
Dwelling Site, hereby approves the adoption of the
Fourth Amendment. — -.

Date Executed

/-^7-A^y

^- L/-^0VO

Member Executing

paclAC-f-v^

^fo



...•"",""""<.

STATE OF

COUNTY OF

On

^•Au/ftii
1*:.

^Ayfti

this l.'f^' day of 3pr*>UAie*< 20 ft>

r<^OTA^\^^

'''^
OF ^*1'''"''nxr»«">'"

before me appeared "T7K»v>»^-» S- ^ICC^.
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that h<^ executed
the same as Ki'S frae will and act.

STATE OF

COUNTY OF

On

Tt^a^:

^^e^ /t'?^^^^'
SM/i^e^ jc^ //^/UJB^I

Notary Publi6, State of HfuMMI
My Connnission Expires: {v/36iaa»l

rt»**WW»la

^/9tMt

^/^oTa^.--.^
I*: -iir 1*1

this ^*- day of P&flitUlflt^ , 2Qtfo

before me appeared ^ofJA/M' €' i?(C.e—.
to me known to be the person described in and wh9 executed the
foregoing instyument, and acknowledged that _.St&/ executed
the same as /t£</ free will and act.

'^^Wt.

Ar. ^fwiCf^
Notary PubIK;, State of /f»t^/A/{
My Commission Expires: /4>/Sfl^}p/

STATE OF

COUNTX OF

on this day of 20

before me appeared___ ,
to me known to be the person described in and who executed the
foregoing instrtmient, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Coimnission Expires:

yr



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): 1f ^y ^

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT K1LAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
tbe declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Amendment to the Declaration") , the Undersigned
Member(3) certify (ies) that be/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the underslgned constitute(s) all persons who
severally, Jointly or in common are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners tbereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power
Dwelling Site, hereby approves
Fourth Amendaient.

Date Executed

asso

^oz-o/

with said Farm
ion of the

miiweCTcrwi

^



STATE OF HA^AII

COUNTY OF

On this

KA-Uft'i )

day of Afl<.t<- 2001

hj'ii-i.'iifni Stcrfe.nsOTIbefore me appeared
to me known to be the person described in and who execyt^d the
foregoing instrument, and acknowledged that /»<. eyeciifed.
the same as ^i'S free will and act. .•' _

^». _^_ ./</
-^4<1/

^ ,e. ui^»-.
C.. t^:Tft%~^

Notary Public, State of
''Vftl^M^f

My Coramission Expires : 3//^/<^

STATE OF

COUNTY OS

On this day of , 20,

before me appeared ,
to me known .to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Fublic, State of
My Commission Expires:

STATE OF

COUNTY OF

On this day of 20

before me appeared _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Commisslon Expires:

y\



SIGNATURE PAGE FOR

.t. ^FARM DWELLING SITE(s):

FOR THE APPROVAL O.F THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTAT10N AT KILAUEA BAY COMMUNIT/

By execution below and siibmission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Conmiunity Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (tbe
"Fourth Amendment to the Declaration"), the Undersigned
Menber(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2.Is either the sole "Owner" of the above Farm Dwelling
Site within the aeaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in conaon are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certifylies) tbat he/she/they/it is
less than all of the Owners thereof, but tbat no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Menber(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of tbe
Fourth Anendjaent.

Date Executed

J7^/^ .2.^.00 f-^^.

3 £/ 4- -^. -2<p<? /

Member Executing

^ieri T- Cli^to^-//
foixtl- J- Oun()tot1

6/-?>-/'/<• 5" C<'^'a^//
OlarrtA S Carr^l

^o



STATE OF {{ftl^^tl

COUNTY OF

On this

^u-^f
A>^ day of

before me appeared

, 20 "/

^ftf^f^U.
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that ^ttf executed
the-same as tffft. £ree will and act.

-^ -^, g^iL^ ^7 62^s^
EDERLINA6:6RTAL
Notary Public, State of
My Commission Expires: ^ ^C?ls-0lf

STATE OF t^UJAtl

CODNTY OF

3.Y^- day of

RJ3Q
, 20 01

&^nl(>e>BU-
On this

before me appeared
to me known to be the person described in and who executed the
foregoing instrumen-t, and acknowledged that tt-K executed
the same as ffff free will agd act.'^LLui^

CO,<£^ S
fcUfcMLINA U. OhiAL

Notary Public, State-of ff^fBWT
My Commission Expires: a> — P{>- ^'

STATE OF

COUNTY OF

On this day of 20

before me appeared _ ,
to me fcnown to be the person described in and who executed the
foregoing instrimient, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

4f



SIGNATURE PAGE FOR

FARMDWELLINGSITE: 22

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDmONS AND RESTRICTIONS OF THE
SEACUFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") . for inclusion
into the final asseaibled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Conuaunity (the
"Fourth Amendment to the Declaration") , the Undersigned
Meniber(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site withia the aeaning of Section 5.02 of Article V of
the Declaratioa (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in conimon are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of tbe Owners thereof, but that no
protest has been made by any otber Owner thereof to the
casting of this vote by the Undersigned Menber(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves tbe adoption of the
Fourth Ai&endment.

Date Executed Me:

^
w

^



STATE OF

COUNTY OF

On this

daA^u-dt-/

^A^fcu^t^t^K^

l^t day of 20 00

before me appeared
to me known to be the person described in and who executed the
foregoing instyument, and acknowledged that /l €- executed
the same as ht3 free will and act.

- IMSEANNEIOWI %
CBnntdcntlltnai*

ItotnyFuMe-CdaiBTla
Santa kafaua Counly

I^Confln^B^plN^^|7»2Btt

STATE OF

<^ft^y-o<L.

Notary Fublic, State of
My Coinmission Expires:

(^J^^^^
^- vri~Q 2.

COUNTY OF

On this day of 20

before me appeared__ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

STATE OF

COONTY OF

On this day of 20

before me appeared_,
to me known to be the person described in and who executed the
foregoing instruaent, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

4&



SIGNATURE PAGE FOR

FARM DWELUNG SrTE(s):
'Z">

h*£)

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTAT10N AT KltAUEA BAY COMMUNnY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Conmunity Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Comnunity (the"Fourth Amendiaent to the Declaratioc") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourtb Amendn.ent; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Sectlon 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth amendment.

Date Executed

A- ^. O

Member Executing

Qi^LOi /UjtW^^-—•

tZtgdbc((~ TtotiMK^

^4-



STATE OF

COUNTY OF

On this

UlillA^U

^MA
M day of f&bntAi^ zoQl ,

fii^m^-before me appeared
to me known to be the ptetson described in andjWhq executed the
foregoing ir^trujnent, and acknowledged that
the same as

Ifc^ executed
free will

Notary Public, State of
My Commlssion Expires : "1-1-^) |

STATE OF

COONTY OF

On this day of 20

before me appeared
'
_ ,

to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Commission Explres:

STATE OF

COUNTY OF

On this day of 20

before me appeared ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Conimission Expires:

^



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): <Z-'-t

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS.

CONDmONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association"), for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Amendment to the Declaration"), the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Fara Dwelling
Site within the meaning of Sectlon 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
tbat the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee simple title to fche said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Menber(s); and

3. On behalf of the voting power associated with said Fara
Dwelling Site, hereby approves the adoption of tbe
Fourth ftmendment.

Date Executed

•-^-^/Ol

Member Executing

^



STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

On 2/4/01 bafor* me. DEBORAH DIANE HOPPS
(N»m«,Titl* of Offlcer)

parsonatly tppeafd ROHN BOYD

parsondly known to m«(or provd to me on the basi* of tttltfactory •vidmca) to be the personls)
whos* name(s) is/are sub»crib«)to the wlthin inatrument and acknowledged to m«that he/she/they
executtd the sama in his/her/their authorued capacitylies), and that by hit/her/theif signaturela) on the
instfumant the person(s), or the entlty upon behalf of which tha parson(a) acted, axecuted the
instiument.

WITNESS my hand and officiat seal.

ignature of Notary Pubtic)

(Thi* ar»afor nofrial seal)

47



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): Sf-(

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDfflONS AND RESTRICTIONS OF THE
SEACUFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submlssion of tbis signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Conmunity Association (the "Association") , for inclusion
into the final assenbled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
tbe Seacliff Plantation at Kilauea Bay Community (the
"Fourth Aniendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendnent; and

2.Is either the sole "Owner" of the above Fam Dwelling
Site within the meaning of Sectlon 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons wbo
severally, jointlyor in coimaon are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been nade by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of tbe
Fourth Amendment.

Date Executed

ll^slol

Member Executing

JL^-^:'TI^WA
canwo

^



STATE OF tiAtdA'uu,

COONTY OF Kl^UA-1

On this T-^ day of
'^a-vutAJvi^.

2001

CA rr e » obefore me appeared
to me known to be the person described in and who execut.ed the
foregoing instrument, and acknowledged that S(i< ^xe&Ht'fid

"'•

the same as 1\< r- free will and act. ;'
;
/ •*

^ma^.^ ,sf^ it)^&,, . ^ ' "•
WAf.l'l-. Uf', 3 AS"'-."-'--:- -'-

Notary Fublic, State oC ••.ii^HWM-'rV.'

My Commission Expires: •yli^tcs

STATE OF

COONTY OF

On this day of , 20.

before me appeared _ _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

STATE OP

COUNTY OF

On this day of 20

before me appeared _ __ _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Conunission Expires:

^



SIGNATURE PAGE FOR

FARM DWELLING SITE(s): 'l-^'-2-

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATIONOF COVENANTS,

CONDmONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNrTY

By execution below and submlssion of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") , for inclusion
into the final as5embled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Aaendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in tbe Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, h^reby approves the adoption of the
Fourth Aaendment.

Date Executed

?'s-^
Member Executing

^.^

^^M^li^nf-

<S5



STATE OF 1-tfltUJ ^rl •

COONTX OF

On this

Kftufti

8- day of mft^ , 2002- ,

WAGbT LATlFbefore me appeared
to me known to be the person described in and who executed the
foregoi.ng instrument, and acknowledged that h<. executed
the-..sa»ie..as hi5 free will and act.

~5X
^.. t^.'C. t0;.niAf.fc- to

Notary Public, State of Hft itlfl'i'i
My Commission Expires: 3ff{fo3

STATE OF

COUNTY OF

On this day of 20

before me appeared ..._____ /
to me known to be the person described in and who executed.the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State o£
My Coinmission Expires:

STATE OF

COONTY OF

On this day of 20

before me appeared_ ! ,
to me known to be the person described in and ^ho executed the
foregoi.ng instruraent, and acknowledged that i executed
the same as free will and act.

Notary Public, State of
My Commission Expires:
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From:

Sent:
To:

Subject:

Makaala Kaaumoana <kaaumoana@gmail.com>

Saturday, December 11, 2021 4:19 PM

Planning Department

Testimony Agenda item F 1 and M

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even ifthe

sender is known to you unless it is something you were expecting.

,Aloha, please accept my testimony on

.Agenda Item F 1, and M - Permits for development of Lot 11-A, Sea Cliff Plantation, KTIauea

Aloha Commussioners/on behalfofHui Hoomalu f ka Aina/wewanttothankyouforthe department'sthoughtful
iconditionsforthe proposed Sea Cliffdwelling.

iWe ask you to please retain the Nihoku building setback.

;Please deny permitsforany dwellings beyond the originallyagreed upon 1982 line which was a condition oftheSMA
^permitforSeaCliffdevelopment, includingthe application for Lot 11-A.

|Westrongly support Na Kia'i o Nihoku's petitionto intervene asthey represent communitythat caresfor Nihoku.

Mahalo nui, Makaala Kaaumoana

IVice Chair

23



From:
Sent:
To:
Subj'ect:

Darcie Wilcox <darciekw@yahoo.com>
Saturday, December 11, 2021 1:06 PM
Planning Department
House on crater hill

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even if the
sender is known to you unless it is something you were expecting.

Hello planingdepartment. Myname is Darcie gray and I'mwriting in reference to the large housethatis planingtogo
up on crater hill. 1 am humbly asking you to deny the permits to build the structure how and where they want it. Not
only is it the right thing to do, It the lawful thing to do. Community members continue to do what you are paid to do and
theycontinueto remindyou ofthevoicesand protests ofthe pastand present. Please respectand listentothe legal

process and the hard working community members who, like myself, have generational care and concerns for our
beloved 'aina. Thank you, stop at the line, deny the permit

Sentfrom my iPhone

24



From:
Sent:
To:
Subject:

Marissa Leimakanalani Omellas <leimakana@gmail.com>
Sunday, December 12, 2021 10:39 PM
Planning Department
Nihoku testimony

CAUTION:Thisemailoriginated from outsidethe CountyofKauai. Do notclick links or open attachments even ifthe
sender is known to you unless it is something you were expecting.

^loha to the Kaua'i Planning Commission Members,
please find my testimony in support of Na Kia'i o Nihoku's application for a contested
^ase. Let's acknowledge Nihoku and the significant place it holds for the KFIauea
;ommunity, Kaua'i, and the pae

'aina
(archipelago) - this is an area of cultural and

^cological importance. 1 ask that the Kaua'i Planning Commission members be mindful
^if how each new development, Nihoku included, smudges out a little more of Hawai'i's
Ipriceless past in pursuit of "progress".

|Nihoku would be irreparably harmed by the proposed development as outlined in the
^riginal application. The conditions to move the dwelling down, shrink it's size, control
[predators, and include protections for birds, as well as provide for cultural access are
^ital. The original 1982 setback line should also be honored.

appreciate the planning department's hard work on this issue and the conditions
^utlined in the director's report.
IMahalo for your time and consideration,
Marissa Ornellas
^/Vailua, Kaua'i



From:
Sent:
To:
Subject:

Mauliola Cook <mauliola3@gnnail.com>
Sunday, December 12, 2021 10:05 PM
Planning Department
mauli ola cook re Nihoku

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even if the
sender is known to you unless it is something you were expecting.

Aloha Planning commission Chair Apisa, Vice-chair Cox, and Honorable Kaua'i Planning Commissioners

Aloha mai

1 would like to express my mana'o about the proposed house on Nohku that many of us have been discussing with your
department over the last few weeks. 1 am sure you have a sense from the many who have written that there are deep
concernsaboutthe negative impactthis proposed dwellingwill haveon so manyaspects ofourlives here on Kaua i.

1 join with all those who are humbly and persistently asking you to deny permits to build the proposed house. You have
heard our repeated testimonies that the house is too large and located too high up on the mountain. We are all
concerned the impact this proposed house would have on the seabird population. The seabirds are a unique and
beloved partofour life here in Kilauea.Theirexistence ischallenged in manyways. We needto befocusingon doing
thingsthatwill helpourseabird populationtosurviveand refraining from doingthingsthatmightendangerthem
further.

The views of Nihoku, it'sgentle, powerful presence, aresignificantand importantaspectsofourlife here on Kaua'i.

Mahalo nui for all you folks are doing to protect our life style and the well being of our community, land and sea.

'o au no
Mauli Ola Cook

(aka Christine Anne Cook)



From:

Sent:
To:

Subject:

Gregory Scott <gregoryscott02@gmail.com>
Sunday, December 12, 2021 9:47 PM
Planning Department
Nihoku (Crater Hill)

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even ifthe sender is known
to you unless it is something you were expecting.

Kaua'l Planning Department,

Please keep promises historically made. Hold the line.

Aloha,

Greg Scott



From:
Sent:
To:
Subject:

Sarah Barger <sarahbarger14@gmail.com>
Sunday, December 12, 2021 9:21 PM
Planning Department
RE: Agenda Item F 1, and M - Permits for development of Lot 11-A, Sea Cliff Plantation,
KTlauea

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even if the
sender is known to you unless it is something you were expecting.

Aloha Kaua'i PlanningCommission,

1 am writing with aloha and gratitude for the work you've done to gather community input and stories that inform the
building permit decision at the base of Nihoku. 1 have read the director's report and am in agreement with the majority
of the thoughtful recommendations you have presented; however, 1 ask that you DENY permits for any dwellings
beyond the originally agreed upon 1982 line which was a condition of the SMA permit for Sea Cliff development,
including the application for Lot 11-A. In addition, I support Na Kia'i o Nihoku's petition to intervene, given their
incredibly important role as caretakers ofthe community spaces, histories, stories and traditions that embody, protect
and honorNihoku.

Mahalo for your consideration,
Sarah Barger



From:
Sent:
To:
Subject:

maliafrye <maliafrye@gmail.com>
Sunday, December 12, 2021 8:02 PM
Planning Department
Nihoku Testimony

CAUTION:Thisemail originated from outsidetheCountyofKauai. Do notclick linksoropen attachments even ifthe
sender is known to you unless it is something you were expecting.

Mahalo Honorable Kaua'i Planning Commission Members.

Nihoku isavital placetothe KTIauea communityofecological and
cultural significance.

1 was born and raised here on the north shore in the KTIauea area.
1 remember driving up to Nihoku with my dad in his rusty pickup
truck to park up on the cliff and overlook the ocean. 1 was always
terrified as a small girl ofour proximityto the massive cliffdrop
off, but now as an adult and mother, these are the memories 1
cherish.

Thoughthings have changed greatlyand I'm greatful ofthe

protections provided to the birds and wildlife, I'm saddened to
see the development of the area as well. To experience the
freedoms ofexploring Nihoku, to the now restricted access
and elaborate homes that prevent my keiki from sharingthe
same experiences as 1 had is something that saddens me. The
only times I've had to share this special place with my keiki is at
field trips through KTIauea School. Those trips have been too few,
but filled with memories of my childhood. It breaks my heart
that my keiki may only experience this place as a place not
accessible to them and with massive homes towering over them
as if they themselves are the ones who do not belong.

To say that I'm in agreement with Na Kia'i o Nihoku is an
understatement. I fully support their interests and feel they
represent the heartbeat of KTIauea and Kaua'i in their purpose.

I appreciate the planning department's hard work on this issue
and the conditions outlined in the director's report. 1 also
support Na Kia'i o Nihoku's application for a contested
case. Nihoku would be irreparably harmed bythe proposed
development as outlined in the original application, and the
conditions to move the dwelling down, shrink it's size, control

predators, and include protections for birds, as well as provide
for cultural access are vital. The original 1982 setback line should
also be honored. Hold the line.

Mahaloforyourtime and consideration.



Sincerely,

Malia Frye



From:
Sent:
To:
Subject:

Kelvin Ho <kelkauai@gmail.com>
Sunday, December 12, 2021 7:07 PM
Planning Department
Testimony Agenda #1

CAUTION:This email originated from outsidethe CountyofKauai. Do notclicklinksoropen attachments even ifthe
sender is known to you unless it is something you were expecting.

Aloha Honorable Kaua'i Planning Commission Members Dec12,2021

1 have submitted written and oral testimony opposing the construction of Green home on Nihoku
without conditions being met at the previous hearing. 1 would like to thank you for heeding the
overwhelming testimony in opposition and listening to the voices of the community you serve. 1
wish to submit testimony for Agenda #1 at the next meeting.

The conditions you have put forth will go a long way in lessening the deep impact this proposed
construction would have on all levels to this culturally sacred and extremely rare and valuable
wildlife preserve. The community in Kilauea is supported by the rest of the island and state for the

preservation of a cultural tresaure and priceless environmental and wildlife resource for allthat
Nihoku offers us now and especially our children in time to come.

1 have served with the Na Pali Coast 'Ohana and Protect Kaho'olawe 'Ohana for decades now, and
fully support the intervention status of Na Kia'i O Nihoku in this matter. There is no better
informed or equipped representative for the community, conservationists and cultural

practitioners on Kauai to do so.

Your steadfast insight into to this very sensitive matter is deeply appreciated and everyone is

grateful for the courage you demonstrate in listening directly to the people and holding the light
up so that the best path for the pepole whose lives will be most affected is easily seen and
followed.

Thank you again for the opportunity to voice support for Na Kia'i O Nihoku and that all the
conditions set forth are met and adhered to by the Greens.

Mahalo nui
Kelvin Ho
PO Box 769
Lawai, Hi 96765
808. 482-1682
kelkauai@gmail.com



From:
Sent:
To:
Subject:

Sarah Wright <sarah.wright15@gmail.com>
Sunday, December 12, 2021 5:43 PM
Planning Department
Written Testimony for 12/14/21 Hearing, Agenda Item 1a

CAUTION: This email originated from outsidetheCountyofKauai. Do notclick linksoropen attachments even ifthe
sender is known to you unless it is something you were expecting.

Aloha 1-lonorable Kaua'i PlanningCommission Members.

Nihoku is a vital place to the KTIauea community of ecological and cultural significance. 1 appreciate the planning
department's hard work on this issue and the conditions outlined in the director's report. 1 also support Na Kia'i o
Nihoku's application for a contested case. Nihoku would be irreparably harmed by the proposed development as
outlined in the original application, and the conditions to move the dwelling down, shrink it's size, control predators, and
include protections for birds, as well as provide for cultural access are vital.

Mahalo for your time and consideration.

With aloha,
SarahWright
sarah.wriehtl5@gmail.com
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From:
Sent:
To:
Subject:

Alexa Belmont <alexa.belmont88@gmail.com>
Sunday, December 12, 2021 12:19 PM
Planning Department
HOLD THE LINE on the Nihoku building

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even ifthe
sender is known to you unless it is something you were expecting.

Aloha Kauai Planning Commission Members,
It has just recently been brought to my attention of the proposed development at Nihoku and I am very concerned. Not
onlyforthe protection ofthe birds and the controlling of predators at risk, butas hula dancer,we have performed
ceremonies on that sacred land and 1 fear access to those locations would be diminished if building was permitted.

So 1 ask you to HOLD THE LINE. DENYTHE PERMIT.

Thank you for your time,
Alexa Belmont
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From:
Sent:
To:
Subject:

Gloria Estrella <alohaglow3@gmail.com>
Sunday, December 12, 2021 7:58 AM
Planning Department
Testimony in support of Nihoku at Crater Hill in Kilauea

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even ifthe
sender is known to you unless it is something you were expecting.

Mahalo Honorable Kaua'i Planning Commission Members.

Nihoku is a vital place to the KTIauea community of ecological and cultural

significance. 1 appreciate the planning department's hard work on this

issue and the conditions outlined in the director's report. 1 also support Na

Kia'i o Nihoku's application for a contested case. Nihoku would be
irreparably harmed by the proposed development as outlined in the

original application, and the conditions to move the dwelling down, shrink

it's size, control predators, and include protections for birds, as well as

provide for cultural access are vital. The original 1982 setback line should

also be honored. Hold the line.
Please support the agreed-upon stipulations to keep our community Pono,

for those new land owners with the money to manipulate and sway those

in authority with short memories.

Mahalo for your time and consideration.

Sincerely, Gloria Estrella, Kalihiwai, Kaua'i

PO Box 602, Kilauea, Hl 96754
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From:
Sent:
To:
Subject:

Jonathan Kissida <jonathan.kissida@k12.hi.us>
Sunday, December 12, 2021 6:42 AM
Planning Department
Aloha & Testimony on Nihoku

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even if the
sender is known to you unless it is something you were expecting.

Mahalo Honorable Kaua'i Planning Commission Members,

Mahalo to the planning department for their proposed conditions and share how you feel about them. My name is
Jonathan Kissida. 1 am a 6th grade teacher at Kilauea Elementary and a concerned community member.

1 appreciate the planning department's hard work on this issue and the conditions outlined in the director's report. 1
appreciate the proposed conditions, but 1 am concerned that the conditions are not stringent enough. Compromise
needs to include caring for flora and fauna affected by the development. Is 150 feet relocation, 15% reduction, and
minimized excavation enough? Please hold the line from the 1982 agreement. Agreements were made to protect the
beauty of Nihoku and we need to respect, care, and take care of Nihoku and other culturally significant places for
current and future generations. The planning department has the opportunity to show our keiki that the 'aina comes
first.

I support Na Kia'i o Nihoku's application for a contested case. Nihoku would be irreparably harmed by the proposed
development as outlined in the original application, and the conditions to move the dwelling down, shrink it's size,
control predators, and include protections for birds, as well as provide for cultural access are vital. Please consider the
keiki. We are seeing a rebirth of 'aina based learning and need to protect places, such as Nihoku, which can be learned
from and cared for for generations to come.

Mahalo for your time and consideration.

Sincerely,
Jonathan Kissida

Jonathan Kissida
Kilauea ElementarySchool
Cell: 8086408952

Outdoor student interested driven integrated learning httDS://www.donorschoose.ora/mrion

"Yeah, well, I've got a dream too. But it's about singing and dancing and making people happy. That's the kind of dream
that gets better the more people you share it with. And well, I've found a whole bunch of friends who have the same
dream. And it kind of makes us like a family." Kermit the Frog

This is a staff email account managed by Hawaii Department Of Education School District. This email and any files
transmitted with it are confidential and intended solely for the use of the individua] or entity to whom they are
addressed. Ifyou have received this email in error please notify the sender.
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From:
Sent:
To:
Subj'ect:
Attachments:

Devin Forrest <dforrest@hawaii.edu>
Sunday, December 12, 2021 11:27 PM
Planning Department
Opposition Testimony
Opposition Testimony Devin Forrest.docx; Opposition Testimony Devin Forrest.pdf

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even if the
sender is known to you unless it is something you were expecting.

Devin C.K. Forrest
J.D. Candidate, Class of 2022
William S. Richardson School of Law
dforrest@hawaii.edu
'Aiawahie a Lapa ke Ahi
"Take Your Time Toward Mastery"



Kaua'i Planning Commission Meeting
Tuesday December 14, 2021 9:00 am

Testimony in:

OPPOSITION TO SPECIAL MANAGEMENT AREA USE PERMIT

(SMA(U)-2022-1), CLASS IV ZONDSTG PERMIT (ZJV-2022-1), and
USE PERMIT (U-2022-1)

SUPPORT OF NA KIA'I O NIHOKO PETITION FOR
mTERVENTION.

E Kaua'i Plamiing Commission Aloha nui,

I would fu-st like to thank the Planning Department and state that while I oppose this
permit, I appreciate all ofthe conditions that seek to affirm and recognized the traditional and
customary Native Hawaiian practices ofthis area that were fought for by the previous
generations and which continue to be practiced today. The proposed "new" 150 feet from the
"setback line," and semi-circular set back lines relied upon in this application, are not what
resulted from fhe contested case hearing and actions by kupuna ofour community in the early
1980s, as conditions ofthe Sea Cliffdevelopment and the original SMA permit. Community
members who fought to set and hold that original set-back line, do not recall nor have any
record ofbeing consulted or mformed ofthe changes that are being relied upon by all
pennitees on the slopes ofNihoku. How is it possible that a fiill record or evidence ofthe
change does not exist so that we, as the community and cultural practitioners ofthis place,
can understand how a unilateral change to an important wahi pana could occur without
community input.

This pennit should be denied or a contested case held with Na Kia'i o Nihoku as
intervenors, to discover how such a decision was carried out without any evidence ofprocess
and how to remedy permits in the area that have relied on this information. "Ua Mau ke Ea o
ka 'Aina i ka Pono," our state motto, it speaks ofpono—righteousness,this attempted
Englisb equivalent does not fally encapsulate the universal harmony that pono actually
expresses. Our communily and kupuna have fought to maintain the pono ofthis area by
creating these set-back lines to allow for a Native Hawaiian enviromnent and its related
practices to retum. Pono does not care about hurt feelings or people losmg money on faulty
real estate decisions, fhose are issues that need to be dealt with by parties responsible for
misrepresenting what could and could not be doae in this area. THE LINE MUST BE HELD!



From:
Sent:
To:
Subject:

Attachments:

Letani Peltier <letanip@oha.org>
Monday, December 13, 2021 8:00 AM
Planning Department
Written Testimony & Request for Oral Testimony -12/14 Planning Commission Mtg
Agenda Item M1 (Nihoku)
21-1213_Testimony_Kauai County Planning Commissionjtem M1_Nihoku.pdf

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even if the sender is known
to you unless it is something you were expecting.

Aloha,

Please find attached written testimony from the Office of Hawaiian Affairs for Agenda Item Ml (re: Nihoku).

May 1 also request to provide oral testimony. My information is as follows:
Letani Peltier
Agenda Item Ml
letanip@oha.org

Mahalo!
-Letani

Letani G. Peltier, Esq.
Public Policy Advocate
Office of Hawaiian Affairs



OFFICE OF HAWA11AN AFFAiRS

Testimony

Planning Commission
County of Kaua'i

AGENDA ITEM M1
SPECIALMANAGEMENTAREAUSE PERMIT(SMA(U)-2022-1), CLASS IVZONING
PERMIT (Z-IV-2022-1), and USE PERMIT (U-2022-1) for the construction of a farm

dwelling unit, guest house, garage and associated site improvements within Lot11-A
ofthe SeacliffPlantation Subdivision in Kilauea, involving a parcel situated

approximately 1,000 feet westofthe Pali Moana Place/Makana'ano Place intersection,
further identified as Tax Map Key:(4) 5-2-004:084 (Unit 1) affecting a portion of a

larger parcel approximately 12.305 acres in size = Phillip J. & Linda M. Green.

December 14.2021 A30 a.m. _Qnline Meetina

The Office of Hawaiian Affairs (OHA) offers the following COMMENTS on
Agenda Item M1, which relatesto a Special ManagementArea Use Permit, Class IV
Zoning Permit, and Use Permitfor construction and associated site improvements
within Lot 11-Aofthe SeacliffPlantation Subdivision in KTlauea.

Oh-IA notes its appreciation for the both the Planning Commission and the
Planning Department's recognition ofthe County' affirmative dutyto preserve and

protect Native Hawaiian traditional and customary rights. In furtherance ofthis duty,
the Planning Commission has deferred decionmaking on this item in order to provide
the Planning Department with additional time to seek out and compile written and
oral testimonies from individuals knowledgeable about the Native Hawaiian
traditional and customary practicesthat may be compromised bythe applicant's

proposed construction.

The Planning Department's diligence has yielded a number of
recommendationsthatwill helpto protect, preserve, and ulitmately perpetuate
Native Hawaiian traditional and customary practices. OHA is hopeful thatthe
Planning Commission will fully consider these recommendations, including:
relocating the developmentfurther down the hill and reducing itstotal square
footage, minimizing grading and excavation to the maximum extent possible,
providing easementsfor accesstothe USFWS and a portion on the property itselfto



Kaua'i Planning Commission
Agenda Item M1
Decemberl 4,2021

accomodate Native hlawaiian traditional and customary practices, as well as a number

of measures to minimize impacts to Nene and Hawaiian seabirds.

OHA understandsthat Na Kia'i o Nikhoku have raised certain concerns in

regard to the building setback line that applies to the subject property. OHA is

optimisticthatthis issue will be addressed before a final decision is rendered.

Mahalo for the opportunity to provide testimony on this matter.



From:
Sent:
To:
Subject:
Attachments:

Beryl Blaich <punab4@gmail.com>
Monday, December 13, 2021 8:31 AM
Planning Department
Testimony on the Crater Hill Green home permits application
Green Home Testimony 12.docx

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even if the
sender is known to you unless it is something you were expecting.

Please find the attached testimony.
1 am also registered to testify. Zoom link received.
Thankyou so much,
Beryl Blaich



RE: SMA Use Permit (U-2022-1, Use Permit No, U-2022-1, and Class IVZoning Permit
No. Z-IV 2022-1 for Seacliff Plantation Lot 11-A for development of the real property
situated at TMK (4) 5-2-004-084 (CPR No. 0001)

To: the Kaua'i Planning Commission

From: Beryl Blaich
POBox1434 Kilauea, Hl 96754

December 12, 2021

Dear Chairman Apisa and Members of Kaua'i Planning Commission:

Aloha to each of you 1 am Beryl Blaich, KTIauea resident for forty-two years and parent
with my late husband of two daughters (one is Mehana Vaughan). 1 am testifying as an
individual.

In 1984,1 testified "Hold that line." when the developer of Seacliff asked for change to
the 1982 agreement. Memory - mine for sure - can be faulty, fickle or fades. In my
testimony of October 25th, 1 wrote that in 1984 "Buildable lots were renegotiated." l was
incorrect. As documents submitted to you show, the Planning Commission denied any
alteration of the setback line in 1984.

1 appreciate and planned to support the Planning Department's judicious
recommendations for this application. 1 very much hoped that Mr. and Mrs. Green and
Kia'i o Nihoku would find them to be an acceptable consensual agreement for
constructing a home on this most sensitive and important land. However, the
recommendations rest on the location of the setback line. They are premised on a legal
alternation from the 1982 setback line that ran horizontally along the flank of Nihoku to
building envelope "bubbles."

Members of the community, led in this archival archaeology by Na Kia'i, have been
searching up and digging into dusty boxes of bulging files: the long sequences of
applications, correspondence and rulings regarding Seacliff Plantation. There have been
several attempts to change the setback line. Did any succeed with legal finality? In the
course of relying on memory and repeating what one thinks happened, did the idea of
the establishment of the bubbles - which were surveyed and mapped - become a
common supposition?

Looking into the history of Crater Hill attests to the great significance of this place. This
is a saga: Of the business of land development here. Of hardworking, professional
Planning Directors, staff, and Planning Commissioners going back to Brian Nishimoto
and forward to all of you now. Of other County decision-makers and department heads
weighing in with questions and evaluations. And of the constant, dedicated, informed
attention ofthe volunteers community members, including, after its founding in 1984,h
the Kilauea Neighborhood Association.

Mahalo for your attention and work,

Respectfully,
Beryl Blaich
808-346-9589



From:
Sent:
To:
Subject:
Attachments:

Erin Pickett <erin.p.pickett@gmail.com>
Monday, December 13, 2021 6:32 AM
Planning Department
Special Management Area Use Permit Kilauea
Kauai Planning Comission Nihoku Dec 13 2021.docx

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even if the
sender is known to you unless it is something you were expecting.

Aloha,

Attached you will find my written testimony pertaining to tomorrow's meeting agenda item 1. Continued Agency
Hearing a. Special Management Area Use Permit.

Erin Pickett



Erin Pickett
(808) 639 4345
erin.p.pickett@gmail.com

13 December 2021

Testimony regarding agenda item: Agenda Item 1. Continued Agency Hearing

a. SPECIAL MANAGEMENTAREA USE PERMIT (SMA(U)-2022-1), CLASS IVZONING PERMIT (Z_IV-
2022-1), and USE PERMIT (U-2022-1) for the construction of a farm dwelling unit, guest house, garage,
and associated site improvements within Lot 11 -A of the Seacliff Plantation Subdivision in KTIauea,
involving a parcel situated approximately 1,000 feet west of the Pali Moana Place/Makana'ano Place
intersection, further identified as Tax Map Key:(4)5-2-004:084 (Unit 1) affecting a portion of a larger
parcel approximately 12.305 acres in size = Phillip J. & Linda M. Green. [Director's report received,
hearing deferred 9/14/2021; Supplementto Planning Director's Report Numbers 1,2,3 &4 received,
hearing deferred 10/26/2021].
1. Petition for Intervention (received October 19, 2021) by Mehana Blaich Vaughn, Nicole Hoku Cody,
and Jessica AK Fu on behalf of Na Kia'i O Nihoku.
2. Applicants' Opposition to a Kia'i O Nihoku's Petition to Intervene; Declaration ofTimothy Irons; Exhibits
"1" and "2"; Certificate of Service

Mahalo Honorable Kaua'i Planning Commission Members.

Nihoku is a vital place to the KTIauea community of ecological and cultural
significance. 1 appreciate the planning department's hard work on this issue and the
conditions outiined in the director's report. 1 also support Na Kia'i o Nihoku's application
for a contested case. Nihoku would be irreparably harmed by the proposed
development as outlined in the original application, and the conditions to move the
dwelling down, shrink it's size, control predators, and include protections for birds, as
well as provide for cultural access are vital.

Mahalo for your time and consideration.

Sincerely,
Erin Pickett



From:
Sent:
To:
Subject:
Attachments:

Mehana Vaughan <mehanav@gmail.com>
Monday, December 13, 2021 7:18 AM
Planning Department
Testimony on agenda item f1 and m
2021-12-1301-02.pdf

CAUTION:Thisemailoriginatedfrom outside the County of Kauai. Do not click links or open attachments even ifthe
sender is known to you unless it is something you were expecting.

Aloha. Please find attached 1982 sma permit conditions for sea Cliff development on Nihoku. Mahalo
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COUNTY OF KAUAI
PLANNING DEPARTMENT

4aao nice STREET
1.1HUE, KAUAI, HAWAII 96766

February 11, 1982

Hr. Walton D.Y. Hong
ALtorney at Low
P. 0. Box 1727
Llhue, Hawali 96765

Subject: Special ManaQemBnt Area Use Permit SMt(U)-82-2
Roberson-Larson Parknershlp
TI-1K: 5-2-04:47 Kllauea, Kauai

The Plannlng Cornmlsslon at Its meetlng held onFebruarylO,.1982,^voted_to^
reconsId8r"Its-acUon of December 23,'1981, and approved the SMA Use Permlt
subject to the followlng condltlons;

/l. Ths proposed buildlng limlt setback llne "C" shaU^be establlshed"
on"the~ground-and on"thc map at the tlme of subdlvislon reylev^and'Inaccordance

to the crlterla as presented^ln^delineatlon
o'f>'the"setbaci<*lins whlch 1s presently Interpreted^ to be^ generally
as shown"(for Si'IA Permit purposes) on the map submltted by the'wlth'the

Februsry 5, 1982, letter to the Planning
CommIssIon.--More speclfica-lly, the crlterla to be used are as
follows:

a) On the western portlon of Crater HHl;,ths^""[ilnO^UI;;i^
^'etbacl<"llne'"s'haii~be'such that no bulldlngs shall penetrate
the'"rldgeilne-hor.tzon whon vlewed fron) Kllauea Town.

b) On the eastern portlon of Crater_HlU; ^h^buUd^s ^m^
^tba'^°HnrshSIl;te"such"that^o bulld^g^wea^^te

\r'iy"hl9'her'than~kheprorile^ine^of-the^a^l^^
^^n°K^l'aaHlghwa'y"and~C'rater Hill when vlewd froro the

vlslble polnts along Kuhlo Hlghway. ^



Mr. Walton O.Y.
Page 2
February 11, 1982

2' As represented by the Appllcant, idth the adoptlon of bulldlng
limit setback llhs "C","the Appilcant shall;

—> a) Dsdlcate ths 75^ acres of prlme agrlcu.ltural .land to the County
for agrlcultural purposes;

b) Fence the shorellna area of Crater Hlll;

c) Turn management of the fenced wlldllfe blid refuge arcas to the
Naturs Consarvancy Organlzatlon, or equivalent; and

d) Substantlally perform on other representatlons made In the
procsedings of thls appllcantlon.

3. A bullding helght llmlt of 25 feet, measured From grade at all
polnts alona a'bul.lcllng to the roof peak, shall be Included In the
restrlctlve covenants for the project.

4. As .representcd by the Appllcant:

a) All structures erected on the lots shall be palnted or flnlshed
In earth tone colors;

b) Rooflng materlals shall be non-reflectlve; and

c) The use of mlrrored glass, reflectlve sun screens or other
hlghly reflectlve materlals.for exterlor wlndows shall be
prahiblted.

5. Bulldlng locatlons and deslgns shall be subject to Plannlng
Department revloi and approval at the.tlme of bulldlng permlt
appllcatlon. The bulldlng locatlons shall be consfcructed on tha
ground In strlct adherence to tha approved subdivlslan map and
buildlng plot plan. Bul.tdlngs found constructed In vlolat.ton of
ths approved plans shall be relocated at the owner's expense.

6. As represented by tha applicant, all bare areas resultlng from
excavatlon by the lot owner shall be revegetated Immedlately bo
avold eroslon and visual Impncts.

\j 7. Leteral, traversable beach access easement to the cliffs and
shorellne shall be provldsd by the appllcant. Detalls shall be
addressed at the tlme of subdlvlslon.
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Mr. Waltan D.Y.
Page 3
February ll, 1932

^Q.

^.

Y^cular access. ease")ent to the comiiunlcatlons statlon on ths top
shall be provlded along Its exlstlng raute or alonga. r°IJI-e that does not vlsually scar the hlllslde (the exact route'

be mutually establlshed'by the subdlvlder and the Plannlng
Department).

In order to assure proper roanaoement of the wlldllfe habitat, the
areas involved shall be defined by an easement or as a separate lot
such that it can be asslgned to a Federal, State, or prlvate
non-proflt managlng agency.

10. At the time of subdlvlsion revlew gnd approval, the followlng shall
be adhered to by the subdlvider:

a) The restrlctlve covenants document to address the SMA concerns,
Includlng but not limited to the bulldlng .llmlt setback llne,
buildlng helght llmlts, buildlng colors and non-reflectlve roof
materlals, landscaplng, eroslon control measures, etc., shall
be revlewed and spproved by the Plannlng Department prlor to
flnal subd.tv.tslon approval.

b) Land alteratlons for roadways and bul.ldlng sltes shall be kspt
at the very mlnlmum to mlnlmlze eroslon and scarring problems
to the hlllslde developments. Eroslon control raeasures as
requlred by the Publlc Works Department shall be strlctly
adhered to. Road partlculars and standards shall be addressed
and resolved at tlme of subdlvislon.

c) As reconmended by the Water Department, approval of any actual
development or subdlvlsion of thls area wlll be dependent upan
ths adequacy of tne source, storage and transmJ.ssion faclUtles
exlstlng at that tlme.

d) As recommended by the State Health Department:

1. Potable water From the County system shall be mads
available For each lot.

2. Effectlve water pollutlon measures shaU be pravlded to
prevent the pollutlon of Ki.lauea Stream and the ocean.

3. Due to the general nature of the plans submltted, we
reserve therlght to Impose further envlronmental health
restrlctlons on thls proposal when more detalled plans are
submltted.
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Hr. Walton D.Y. Hong
Page 4
Fcbruary 11, 1982

e) The recommendatlons of the Flre Department shall be resolved at
the time of subdlvislon appllcatlon.

d f) An iirlgation systeffl for agricultural purposes shall be
piovlded For review and approval.

g) In keepinc) wlth the Intent of the State Land Use Law,
agricultural actlvlty must be establlshed before any addltlonal
dwelling in excess of ons (1) per parcel wlll be allowed.

11. The appllcant Is advlsed that prior to and/or durlng constructlon,
additional governmental agency condltlons may be Imposed. It shall
be the appllcant's responslbillty to resolve those condltlons wlth
the respectiva agancyfies).

f^T~~
BRlAN NISHIMOTO
Plannlng Director

ce: David Spioat
Mayar
Pub. Works Dept.
Water Dept.
Health Dept.
Real Property Dlv.



From:
Sent:
To:
Subject:

Kananaikahaku Kuhaulua <kananaik@hawaii.edu>
Monday, December 13, 2021 8:35 AM
Planning Department
Nihoku Testimony Support for 12-14-21

CAUTION:This email originated from outsidethe CountyofKauai. Do notclick links or open attachments even ifthe
sender is known to you unless it is something you were expecting.

Aloha mai Honorable Kaua'i Planning Commission Members,

Nihoku is a vital place of ecological and cultural significance to the KTIauea community. 1 appreciate
the planning department's hard work on this issue and the conditions outlined in the director's report. 1
also support Na Kia'i o Nihoku's application for a contested case. Nihoku would be irreparably
harmed by the proposed development as outlined in the original application, and the conditions to
move the dwelling down, shrink its size, control predators, and include protections for birds, as well as
provide for cultural access are vital. The original 1982 setback line should also be honored. Hold the
line.

Mahalo for your time and consideration.
Me ka ha'aha'a,
Kananaikahaku Kuhaulua



From:
Sent:
To:
Subject:
Attachments:

D. Kapua Sproat <kapua.sproat@gmail.com>
Monday, December 13, 2021 8:54 AM
Planning Department; Jodi Higuchi Sayegusa
Testimonyon items F1 and M1 fortomorrow's planning commission meeting
K. Sproat tes re F1 &M1.pdf

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even ifthe
sender is known to you unless it is something you were expecting.

Aloha,

Please find enclosed my testimony for tomorrow's Planning Commission meeting. 1 am profoundly disappointed that i
will not be able to testify in person, but i have a prior commitment.

If your staff or commissioners have any questions, please dont hesitate to have them contact me. 1 would welcome the
opportunity to discuss my significant concerns in greater detail. I am available via this email or at: (808) 294.0182.

Please confirm receiptofthisemail andthatmytestimonywill be included as partofthe record, mahalo!

me ka ha'aha'a,
kapua



KAUA'I COUNTY PLANNING COMMISSION

ATTN: Chair Donna Apisa & Vice Chair Helen Cox

Testimony in Opposition to Agenda Items Fl and Ml:
Relating to SMA (U)-2022-l. CIass IV Zoning Permit Z-IV-2022-1.

and Use Permit U-2022-1

December 14, 2021, 9:00 a.m.
Via Zoom

AIoha Chair Apisa, Vice Chair Cox, and Honorable Planning Commission Members:

I am testlfying in strong opposltion to Phlllip and Linda Green's permit
applications to bulld beyond the 1982 setback line for Nihoku. Agenda items
Fl and Ml disregard generations ofcommunity efforts to preserve this incredibly
special place, as well as setbacks and conditions imposed by this very Planning
Commission. Moreover, these applications epitomize illegal burden shifting in its
worst possible form and again place the kuleana of protecting natural and cultural
resources and related traditional and customary Native Hawaiian practices on the
larger Kilauea community - despite the fact that these issues were legally and
practically resolved forty years ago. Please respect our community and your
Planning Commission's own decisions and orders and enforce the 1982 setback.

Although I am testifying in my personal capadty given the significant concerns
that I and my 'ohana and community share about these applications, I have relevant
experience in this arena. I am a Professor of Law at the University of Hawai i at
Manoa s William S. Richardson School of Law, and the Director of Ka Huli Ao Center
for ExceIIence in Native Hawaiian Law. I teach law school courses and write in these
highly specialized fields. For example, I teach the Law School's Native Hawaiian
Rights class as well as an Environmental Litigation Seminar; I have also directed and
currently teach the Native Hawaiian Rights and Environmental Law CIinics - clinical
courses that provide legal services to communities on issues like this. I am an
Executive Editor and wrote several chapters in NATIVE HAWAIIAN LAW: ATREATISE -
the first Indigenous law treatise of its kind, which comprehensively surveys and
analyzes this legal field in 21 chapters and over 1400 pages. Our Native Hawaiian
Law Center facilitates specialized trainings for members ofstate and county boards
and commissions that cover issues precisely like this one; I am the Principal
Investigator on that contract and have taught sessions and otherwise participated in
every training we have offered over nearly a decade. I am also a practicing attorney
with over twenty years oflitigation experience in environmental law, traditional and
customary Native Hawaiian rights, and other areas implicated by these permit
applications and your action today. I humbly submit that the Green's permit
applications fall squarely within my wheelhouse and the area oflaw to which I have
dedicated my research, teaching, and legal practice.



Ironically, one ofthe reasons that I decided to go to law school and pursue
public interest law is that my father, David Sproat, interyened during attempts to
modify the 1982 SMA permit that created the setback line at issue today. While in
elementary school, I was flabbergasted that community members like my dad would
have to undertake such gargantuan efforts to preserve natural and cultural
resources. 1 was also troubled by the fact that our community had no attorney to
represent us and had to proceed pro se in the contested case that ensued. Yet forty
years later, here we are again - except now our community has deepened its capacity
and our resolve to stand firm in support ofthe 1982 setback line, which these permit
applications seek to eviscerate.

There is no question that Na Kia'ai o Nihoku has standing to intervene - given,
for example, cultural practitioners' constitutional due process right to participate in
contested case hearings involving proposed uses that may affect their practices. See,
e.g., Mauna KeaAnaina Hou v. Bd. ofLand and Nat. Res. [Mauna Kea), 136 Hawai'i
376, 390, 363 P.3d 224, 238 [2015). Although Na Kia'ai o Nihoku is prepared to
litigate this issue, I am deeply troubled that a contested case would essentially foist
the Commission's kuleana to protect natural and cultural resources and traditional
and customary Native Hawaiian practices onto our communityyet again. Article XII
section 7 of Hawai'i's constitution imposes a mandate on state and county agencies
such as this honorable PIanning Commission to protect traditional and customary
Native Hawaiian rights and practices. Other constitutional provisions are also
implicated, including Article XI section 1's duty to conserve natural beauty and all
natural resources. Initially, the burden of proof in proceedings like this one should
be allocated to the applicant and then the agency consistent with Hawai i Supreme
Court precedent, including the 2014 Kaua i Springs decision, which this Planning
Commission knows well. Kauai Springs Inc. v. Planning Comm n, 133 Hawai i 141,
324 P.3d 951 [2014). Forcing the parties into a contested case hearing at this
juncture essentially makes the community do the applicant's and this Commission's
jobs, again. While Na Kia'i is poised to do so, this is particularly frustrating given that
the community - and my dad in particular - already did that in the contested case
hearing that resulted in a 1984 decision and order that upheld the 1982 setback line.

While I am pleased that a Ka Pa'akai analysis was finally done and applaud the
staffforits efforts, I notethatthe reportdoes notincludesome ofthe Native
Hawaiian practitioners who actively utilize the area and their practices and interests.
Moreover, the applicant's attempts to frame the issue as "new" are inaccurate at best.
As only one example, for multiple generations my family, induding my dad,have
used Nihoku to kilo. Since Seacliffwas constructed and gates installed, practice has
become more difficult, but the applicant should not now be allowed to argue that
cultural practices no longer exist because their subdivision tried to fence us out.
That is neither accurate nor pono, and it flies in the face of our constitutional
protections and case law interpreting them.

I was pleased to see the Ka Pa'akai analysis acknowledge that feasible efforts
must be taken to protect Native Hawaiian rights at Nihoku, and believe that many of
the proposed conditions are a good start. I am concerned, however, that the 14-day



notice for access would limitthe continued exerdse oftraditional and customaiy
Native Hawaiian rights and effectively regulate those rights out of existence.
Therefore, I urge this Commission to eliminate or significantly reduce the notice
period for cultural practices.

Finally, the 1982 setback line was crafted in consultation with Native Hawaiian
and other practitioners with these specific considerations in mind. The fact that the
Green's proposed development is far beyond that line is a non-starter and an
independent basis to deny the applications. Importantly, ifthis Commission now
intends to allow construction in an area where it was never contemplated, additional
analysis including compliance with Hawai i Revised Statutes chapter 343 should be
completed first. I believe the initial environmental review was done in the late
1970s and much has changed since then.

For more than forty years now, developers and their proxies have sought to
build on Nihoku, an area sacred to Native Hawaiians and vital for continued cultural
practice and community well being. Promises and conditions have been made and
broken, but the one constant appears to be developers' desire to move or othenvise
evade the 1982 setback line. Enough is enough. Please respect our community and
your Planning Commission's own decisions and orders and enforce the 1982 setback.
Mahalo for your time and consideration.

Me ka ha'aha'a,

D. Kapua'ala Sproat
P.0. Box 99
Kilauea, Hawai'i 96754
e: kapua.sproat@gmail.com
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To:
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Sharon Gottfried <sharon.gottfried515@gmail.com>
Monday, December 13, 2021 8:57 AM
Planning Department
Nihoku development

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even if the
sender is known to you unless it is somethingyou were expecting.

Mahalo Honorable Kaua'i Planning Commission Members.

Nihoku is a vital and important place to my ohana and the Kilauea community of ecological and cultural significance. 1
appreciate the planning department's hard work on this issue and the conditions outlined in the director's report. 1 also
support Na Kia'i o Nihoku's application for a contested case. Nihoku would be irreparably harmed by the proposed
development as outlined in the original application, and the conditions to move the dwelling down, shrink It's size,
control predators, and include protections for birds, as well as provide for cultural access are vital. The original 1982
setback line should also be honored. Hold the line.

Mahalo for your time and consideration.

Sincerely,
Sharon Gottfried, Megan Wong and ohana
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Sent:
To:
Subj'ect:

david moore <nadh2o4me@hotmail.com>
Monday, December 13, 2021 9:08 AM
Planning Department; nakiainihoku@gmail.com
small edits to previous testimony: please replace older with this one!
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Planningdepartment(Skayai,goy nakiainihoku@gmail.com

Aloha Planning staff,
I updated mytestimonyslightlyand askthatyou usethisonetodistributetocommissioners in place oftheone sent
earlier.
Mahalo,
Dave Moore MD

December 11, 2021

Aloha Honorable PlanningCommissioners,

My name is David Moore and 1 am writing to you about the proposed development in Sea Cliff
Plantation on Lot 11-A.

Our family moved here to Kilauea in 1980. We raised our four children in Kilauea and1 was an
Emergency Room doctor at Wilcox for 10 years. Linda Sproat and 1 were part of the
intervention process to contest the Sea Cliff Plantation development when it was originally

proposed. We both knew how much Crater Hill meant to the people in Kilauea. There was
little development around the town then and Crater Hill was so important to everyone.
Everyone went up Crater Hill to enjoy the natural beauty it afforded. And its being a volcanic
crater? Than made iteven more amazing. When upthere,you could seethat halfofthe
caldera isgone. And theviewofthe mountains behind you, the ocean below, the birds
soaring? It is one of those special places that fills you with wonderment and peace.

Crater Hill is really an iconic part of Kilauea; like Half Dome is iconic for Yosemite; the
sandstone arches are iconic to Utah; Diamond Head is iconic for Oahu; etc. Crater Hill is part
of the community, and we felt we didn't want its beauty to be lost when
developed. Thankfully, the County and the developer worked with us on two ofthe aspects
we most cared about.

First, wereAhe sightlines



The community and intervenors wanted unblemished sightlines to the top of Crater Hill when
coming to Kilauea from the east. We didn't want any houses visible up on Crater Hill as one
approached Kilauea. We agreed structures up on the crater would ruin its natural
beauty. (Visualize how unsightly structures on Half Dome would be).

By placing people up on Crater Hill, and viewing them from the east, we determined at what
elevation one could begin to see any development. We set that elevation as the highest that
any structure could reach. To be clear, this was NOTthe elevation at which the foundation of
a structure could start, but the highest elevation that any part of any structure could reach.

Once that elevation line was determined (and it ran horizontally across the upper slope) it
was accepted by the developer, and agreed to by all parties, including the Planning
Commission. That line was then included into the subdivision map, and cited as an accepted

part of the development's conditions of approval. And that is why upper Crater
Hill remains relatively "empty" from most angles.

Second, was ACCESS
It was also very important to the community and intervenors that the public continue to have
access to Crater Hill. And it was agreed by the developer that the public would keep its access
when "Sea Cliff" was finished. It was clear to us that you would be able to drive your car on
the roads there as we had for years. Unfortunately, when the development was finished, we
were NOT given access by car, but by only when walking or cycling. We felt that the developer
had violated the spirit ofthe agreement by constructing a gate across the road, but we felt it
was too late to change it. Especially for the kupuna, and anyone with mobility issues, this
slight remains a real loss.

When the highest road for the subdivision (Makana
'ano Place) was finished, including the

upslopeswale,theconstruction hadcutoffso much ofthe buildable landonthe higherlots,
there was not sufficient room to build homes without violating the agreed-upon elevation
line. But that was not the community's fault and it was clear that the set-back line should be
honored.

The planning department continued to honor the line too because Linda and 1 were called
once to ask if the line could be moved for one house. We went up and walked the property
and the location theywanted to movetowas actually lower, andmore tucked awayintoa

gully, so we said, "no
problem." That was the only time they contacted me about moving the

line.

1 believethatthe highest elevation ofthe house being proposed for Lot 11-Awould befar
abovethesightlineelevationthatwasoriginallyagreedto bythe developertogain approval
for the subdivision. This is nothing against any of the owners, but it seems to be the



developer's and Planning Commission's responsibility to live up to the original agreement, and
to inform purchasers of its constraints.

1 just hope everyone appreciates the Kilauea community's investment in protecting our
beloved, iconic, Crater Hill. We've worked during the past 40 years to help the development
of it to be a win/win for all. It was approved after the developer, the community, and the
intervenors agreed to specific parameters: these should be honored so we may maintain the
beauty and iconic aspects of Crater Hill into the future - not just for this particular application,
but for any in the future that might violate the original sightline elevation.

Mahalo for your time and attention,
David Moore, MD
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CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments even ifthe
sender is known to you unless it is something you were expecting.

Testimony regarding item fl and m -

RE: In the Matter of the Application of Philip J. Green and Linda M. Green, Trustee of the Philip J. Green, Jr.
Tmst, dated December 4, 2018, and the Linda M. Green Tmst, dated December 4, 2018 for a Special
Management Area Use Pemiit, a Use Permit, and a Class IV Zoning Permit for Sea Cliff Plantation Lot 11-A
for development of the real property situated at Kilauea, Kaua'i, Hawaii, identified by Kaua'i Tax Map Key No.
(4) 5-2- 004:084 (CPR N0. 0001).

Subject: Fw: In the Matter of the Application of Philip J. Green and Linda N1. Green
Date: December 10, 2021 at 12:12:20 PM HST
To: Mehana Vaughan <mehanav@amail.com>, "hokucodv@amail.com"
<hokucodv@amail.com>, Kaoua Chandler <kapua@ucla.edu>, Jessica Fu
<!<:auifu @amail.com>
Cc: Kirsha Durante <Kirsha.Durante@nhlchi.ora>

Aloha inai,

As discussed during our last meeting, fhe attached was transmitted to the Planning Departaient
re fhe setback line.

Mahalo,
Daylin

Daylin-Rose H. Heather
Staff Attorney

t: (808) 521-2302 | f; (808) 537-4268
e: davlinrose.heather(5)nhlchi.org
w: nativehawaiianlegalcorp.org
a: 1164 Bishop Street, Suite 1205, Honolulu, Hl 96813

Your help can make a difference - click here to donate!



From: Kirsha Durante<Kirsha.Durante(n)nhlchi.ore>
Sent: Friday, December 10, 2021 11:50 AM
To: Kaaina Hull <khull@kauai.gov>; Jodi Higuchi Savegusa <ihiBuchi@kauai.Bov>
Cc: Daylin-Rose H. Heather
<davlinrose.heather@nhlchi.ore>; NKiaioNihokZ9823459@oroiects.filevine.com <NKiaioNihokZ9S23459@DroLects.filevi
ne.com>
Subject: Inthe MatteroftheApplication ofPhilipJ. Green and Linda M. Green

Aloha Ka'aina andJodi,

Attached please find a letter we are formally submitting on behalf of Na Kia'i o Nihoku. We respectfully request that it
also be forwarded to all other appropriate parties.

Please note that we will be forwarding a copy to Mr. Irons, as well.

We look forward to further discussion during our meeting later today.

Mahalo,
Kirsha and Daylin

Kirsha Durante
Senior Staff Attorney

t: (808) 521-2302 | f: (808) 537-4248
e: Kirsha.Durante@nhlchi.org
w: nativehawaiianlegalcorp.org
a: 1164 Bishop Street, Suite 1205, Honolulu, Hl 96813

Your help can make a difference • cllck here to donatel
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Native Hawaiian
LEGAL CORPORATION

1164 Bishop Street, Suite 1205 • Honolulu, Hawai'i 96813
Phone (808) 521-2302 • Fax (808) 537-4268 • www.nativehawaiianlegalcorp.org
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December 10, 2021

Ka'aina Hull
Planning Director
C/0 Kaua'i Planning Department
4444 Rice Street
LThu'e, Kaua'i 96766

RE: In the Matter ofthe Application ofPhilip J. Green and Linda M. Green, Tmstee ofthe
Philip J. Green , Jr. Trust, dated December 4, 201 8, and the Linda M. Green Trust, dated
December 4, 2018 for a Special Management Area Use Permit, a Use Permit, and a Class
IV Zoning Permit for Sea CliffPlantation Lot 11-A for development ofthe real property
situated at Kilauea, Kaua'i, Hawaii, identified by Kaua'i Tax Map Key No. (4) 5-2-
004:084 (CPR N0.0001).

Aloha e Mr. Hull,

This letter is being submitted on behalfofNa Kia'i o Nihoku ("the Hui"). As was dicussed during an
informal meeting on Monday, November 29, 2021, the Hui has considerable concems regarding the
building setback line that applies to the subject property, Lot 11-A, TMK No. (4) 5-2-004:084 (CPR
N0. 0001) ("subject property"). Recently discovered public documents call into question the location of
the setback line referenced in the Greens' permit application. Since our last meeting, we have conducted
further research and continue to caution against a recommendation to approve the Greens' pemiit
application without first confirming what setback line applies to the subject property. Without any
evidence or information received to the contrary, the public record suggests that the setback line that
applies to properties built on the slopes ofNihoku, including the Greens' property, should be different
from the "Existing Building Setback Line" (described as a semi-circle area) referenced in Preliminary
Recommendation No. 6 ofthe Supplement #6 to the Planning Director's Report (Amended) dated
December 6, 2021 ("Planning Director's Report").

Numerous documents from a variety of sources support the conclusion that a different setback line
should be employed by the Kaua'i Planning Department as the framework for the conditions it
recommends in response to the Greens' permit application. First, a lower building setback line was
established pursuant to the approval ofSpecial Management Area permit in 1982. On February 10,
1982, the Kaua'i Planning Commission approved Special Management Area permit SMA(U)-82-2
ultimately resulting in a twenty-five (25) lot subdivision then known as "Crater Hill." One condition of
the permit was a building setback line ("1982 setback line"). See Findings ofFact, Conclusions ofLaw,
Decision and Order, attached hereto as Exhibit "A." The Greens' property is located within this
subdivision. See Site Plan with 1982 and 1994 setback lines, attached hereto as Exhibit "B." Public
records suggest that the conditions for the SMA(U)-82-2 permit, which includes the 1982 setback line,
continue to apply today.

Uluo'a. Upright, straight, stately, tall and straight as a tree without branches; sharply peaked, as mountains. Fig., righteous, correct



Second, an attempt in 2002 to apply a setback line other than the 1982 setback line to the lot
immediately adjacent to the Greens' property appears to have been ultimately unsuccessful. In 2002, an
application forthe construction of a single-family residence on TMKNo. (4) 5-2-004:085 was proposed.
The application proposed that the structure would be located within a "1994 setback." On November 4,
1994, the Kaua'i Planning Commission had approved a permit for a master planned multi-property
project involving a subdvision ofthree agricultural lots within the Crater Hill subdivision. That permit
approval established a different setback line (" 1994 setback line"), but included conditions such as the
creation of a market lot, an agricultural lot, a community park lot, a school site, and a botanical garden.
An August 27, 2002, Kaua'i PIanning Department StaffReport, which contained findings in response to
the 2002 project application, addressed the 1994 setback line noting as follows: "the conditions of
approval ofthese [1994] permits have not been met, and the two year duration ofthe SMA permit as
indicated in the County ofKauai SMA Rules and Regulations has expired. Therefore the original 1982
setback line remains in effect, and the applicant's structure should be located behind that 1982 line."
(emphasis added). See "StaffReport," attached hereto as Exhibit "C." It is our understanding that this
applicant subsequently withdrew their project application.

Third, a review ofpublic records regarding the subject parcel - apart from the Greens' deed in 2019 -
confirms the applicability ofthe 1982 setback line. The Quitclaim Deed from James Fields and Denise
Gilmartin to SeacliffKilohana LLC recorded in January 2017, the SeacliffKilohana Declaration of
Condiminium Property Regime for Lot 11-A recorded in April 2017, and the First Amendment to
SeacliffKilohana Declaration ofCondominium Property Regime recorded in June 2017 all reference the
1982 setback line as controlling. However, in 2019, the Greens' condominium unit deed from Seacliff
Kilohana suddenly refers to the 1994 setback line. There is no document recorded with the Bureau of
Conveyances ("BOC") that explains the change to the 1994 setback line in the Greens' 2019 deed.

Fourth, the Greens' deed for the subject property itself contains conflicting references to an applicable
setback line. The Greens' deed references the 1994 setback line, but it also confirms that the property is
subject to the terms and provisions contained in the Declaration of Covenants, Conditions and
Restrictions ofthe SeacliffPlantation at Kilauea Bay Community as amended on December 28, 1988
("1988 Amendment") and then on June 3, 2002 ("2002 Amendment"). See the Greens' Seacliff
Kilohana Condominium Unit Deed, attached hereto as Exhibit "D." The 2002 Amendment references
the 1988 Amendment, which specifically notes that "Lot[] 11 .. .inthe SeacliffPlantation Community
[is] subject to a building setback line which was approved by the County ofKauai in the said SMA(U)-
82-2 on February 10, 1982 and as shown on the subdivision map approved by the County ofKauai." See
1988 Amended Declaration ofCovenants, Conditions and Restrictions ofthe SeacliffPlantation at
Kilauea Bay Community, attached hereto as Exhibit "E." Nothing in the 2002 Amendment affected the
1982 setback line. See 2002 Amended Declaration ofCovenants, Conditions and Restrictions ofthe
Seacliff Plantation at Kilauea Bay Community, attached hereto as Exhibit "F."

Finally, the deeds to all four lots east ofthe Greens' property - which are also located within the same
subdivision - each reference the 1982 setback line. Public records through the BOC confirm that TMK
No. (4) 5-2-004:085 owned by David Wilmot Trust, TMK No. (4) 5-2-004:086 owned by Serenity US
LLC, TMK No. (4) 5-2-004:087 owned by Bmce Whale, and TMK No. (4) 5-2-004:088 owned by Ellen
and Paul Barker Trust all reference the 1982 setback line as controlling. These deeds were recorded in
2014,2020, 2018, and 2021 respectively. Without further information, it is difficult to reconcile how the
1982 setback line would apply to the properties immediately adjacent to the Greens' property and within
the same subdivision, yet somehow not apply to the Greens' property.



For all these reasons, we urge the Planning Department to carefully evaluate and determine which
setback line applies to the subject property particularly since Preliminary Recommendation No. 6 ofthe
Planning Director's Report relies upon a setback line for the subject parcel. Absent confirmation ofthe
controlling setback line, the parties' good-faith efforts to engage in any type ofsettlement negotiations
are futile, and we welcome any information you may have that provides clarity to this issue. Mahalo in
advance for your prompt attention to this matter.

Me ka ha'aha'a

Kirsha K.M. Durante, Esq.
Senior StaffAttomey
Native Hawaiian Legal Corporation
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THE PLANNING COMMISSIDN OF Tlffi COUNTY OF KAUAI

STATE OF HAWniI

IN THE MflTTER OF THE APPLICBTION )

01-

R08ERSON LARSON PARTNERSHIP

) FDR
)

AMENDMENTS 10 CONDITIONS OF
BPPROVflL OF SPECIAL MANAGEMENT
AREA USE PERMIT SMA(U)-B2-2

FINDINGS OF FACT, CONCLU5IONS OF Lfllf,
J3ECISION AND ORDER

The above entitled appllcation came on for hearing before the Plannlng
Commission of the County of Kauai, State of HawaU, (here.inafter "Plann-lng
Connmissi.on") on September 26, 1904, In the Council Chambers of the County
Bui.ldi.ng in Llhue, and the Plannlng CommissJlon, having considered all the
evidence subfnitted and being fully Ihformed, hereby makes the following
Findlngs of Fact, Conclusions of Law, Decision and Order:

FINDINGS OF FACT

PARTIES

1. Legal ownei of the real property described hereln is Roberson-Larson
Partners, a New Mexico partnershlp.

2. David Sproat, (hereinafter "Sproat") awns property within the viclnlty of
the real property described herein and David Boynton, (hereinafter"Boynton") is spokesman for the Sierra Club, National Wlldlife Federatlon
and Audubon Society.

PROCEDURAL REQUIREMENTS

3. The request for the amendmenfc to the condltions of the application herein
was submitted in accordance wlth the requirements af the Special
Management Area (SMA) Rules and Regulatlons of the County of Kauai.

4. Pursuant to a letter dated August 27, 1984, from Walton Hong,
(hereinafter "Applicant") representing the legal owners, the requested
revisiohs to conditions were processed.

5. The Applicant has submitted an affidavit dated September 6, 1984,
indicating that notice of the public hearing on this matter was given to
residents'ln the vicinity of the real property in accordance with Section
9.0 of the 5MA RuJ.es and Regulations af the County of Kaual.

6. An Affidavit of PuhlicaUon dated September 21, 1984, by Amy Kabazawa
vjerifies that notlce of the publlc heanng on this matter was published
in the Garden Island newspaper on September 5, 1984.

7. At the time of the public hearing, the Planning Commisslon permitted
Sproat and Boynton to intervene In the proceedlngs as parties.

DESCRIPTION OF REAL PROPERTY

8. The subject property also known as "Crater Hlll," is located in Kllauea,
1,000 feet east of Kllauea Town; orlginally Identified as

Tax'Map Key:'5-2-04:47 (no», Tax Map Keys: 5-2-04:74-10l) gnd contalns an

overall area af 397 acres.
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9. It 1s classlfled by the State as AarlCL'lture and Conservatlon, wlth the
latter belng a 300-foot strlp along the makal boundary. It 1s
general-plan.ied Agricultuie and Open, »hlle County zonlng conslsts of
approxlmately 200 acres of Agrlculture and 180 acres of Open.

10. The makal boundary of the parcel 1s sheer cllffs of helghts up to 500
feet. The southeast portlon of the parcel drops to Kllauea Stream over"Open"-zoned lands ulth slopes gieater than 20X. The southwest slde of
the hlll descends to a relatlvely flat plateau and the "Ag"-2oned lands.
(See Exhlbit G).

PROJECT BACKGROUND

11. Since 1976 proposals have been received for development of the property.
In all Instances, concern has been expressed regarding the Importance of
seabird colonles and the unlque landform and landmark characterlstj.es of
Crater Hill. The followlng chranology summarlzes these applicatlons:

a. October 1976 — A subdlvislon and SMA permit application was
submltted showing the majority of the lots located wlthln the prime
Agriculture-zoned portion of the property. The application could
not be accepted until the appllcant provided an environmental
assessment which evaluated any Impacts to seabird colonles and
socl.al, physical* and aesthetlc Impacts that could have resulted
from the subdlvision.

b. SMA(U)-79-2 - July 1979 — An environmental impact assessment was
prepared by the former owner (l.e., the 1976 applicant, Panorama
Consortium), and an application was resubmitfced for an SMA, Variance
and Class IV Zoning Permit to create a 15-lot subdi.v.ision which
included a 97^-acre lot along fche rldge praposed for conveyance to
the nature conservancy. The majorlty of the 14 lots were now
praposed in the (t0pen"-zoned portion of the property. These
applicatlons were denied because of the followlng reasons:

1) the impacts of a subdivislon on the important seabird colonies
and a unique landfomi and landinaTk;

2) access, soll erosion and drainage problmes were anticipated
should the steep slope areas be subdlvided;

5) subdivlslon of the sloped areas should be restricted to prevent
excessi.ve cuts and fills and eroslon and pollution of Kilauea
Stream estuary;

A) the application did not adequately address concerns of wildlife
preservation, man-made encroachment on a natural landmark,
erosian potentials on steep slopes and agricultural intent.

c. SMfl(U)-80-l - Septefflber 1979 — The appllcant reapplied for an SMA,
Variance, and Class IV Zoning Peimlt to create a 2-lot subdivision
wlth the boundary roughly followi.ng the Conservation District
Boundary. Agaln, the 1081 -acie parcel containing the seabird
colonies was proposed for conveyance to the Nature Conservancy.
Since the variance request was to allaw resubdivislon of the second
lot, at thB request of the Commlssion, the appllcant subinitted a
proposed future 10-lot subdivision for the second lot. Again,
serious concerns were expressed regarding wildllfe preservationt
man-made encroachments on a landmark, erosion potentials and
agrlcultural Intent. It was concluded that, as conveyance of the
l6a± -acre parcel to the Nature Conservancy would benefit the

publlc and malntaln the integnty of Crater Hlll, the yarlance to
re5ubdivJ.de could be consldered pravided several restrlctions
relatlng to bulldlng setbacks and denslty contiols were Imposed.
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The appllcant requested to have the condltlons mdified or deleted
and eventually wlthdrew the appllcatlon because the Coiiiffllssion vsted
to follow staff's recommendations.

d. SMA(U)-82-2 - October 198.1 — The appllcant applled for a U-lot
subdlvlslon and piopased to dedlcate 90t acres of the remnant
paicel for a Caunty Agrlcultural park. As the same concems
expressed in previous appllcations were ralsed, approval was subject
to strlngent condltlons »hlch Included the bulldlng setback llne and
constructlon of a fence for wlldlife protectlan. Prlor to actlon,
the appllcant reQuested an amendment to the setback line condltion
and offered a compromlse setback line. In response, the Commission
readjusted the setback llne to a thlrd location and spproved the
applicatlon. Shortly tnereafter, the appllcant requested
reconsideratlon of the actlon stating that locatlon of the setback
line was m.i.sunderstaod and that if the llne remained as approved,
they would not be able to dedlcate the 90 acres for the "Ag" park.
Eventually, a fourth setback llne "C" ras agieed upon (see Exhlblt
F). Hawever, to accofnmodqte such, the applicant redeslgned the
subdlvlslon from 14 lots to 25 lots, reduced the area for Ag park
dedication from 90^ acres to 75± acres and the applicable
conditlons of approval were revlsed to read as follows;

"1) The proposed bulldlng llmlt setback llne "C" shall be
establJ.shed on the ground and on the map at the time of
subdlvision review and approval in accordance to the cntena^ as
presented In dellneation of the setback Une which is presently
interpTeted to be generally as shown (for SMA Permlt purposes)
on the inap submitted by the applicant with the February 5, 1982,
letter to the Plannlng commlsslon. More speclfically, the
criteria to be used are as follows:

a) Qn fche western portlon of Crater HU1, the building limlt
setback line shall be such that no buildlngs shall penetrate
the ridgeline horizon when viewed from Kilauea Town.

b) On the eastern portion of Crater Hill, the bullding limlt
setback line shall be such that no buildings appear to be
placed any hlgher than the profile line of the flat land
between Kuhio Highway and Crater Hlll when viewed from the
vlslble polnts alang Kuhlo Hlghway."

2) As represented by the appllcant, wlth the adoptlon of bulldlng
llmlt' setback llhe "C" the Appllcant shall: "...b) Fence the
shoreline area of Crater Hlll;..."

After several field trips by Plannlng sfcaff, the Plannlng Cofflmission, the
appllcant's engineei, and U. S. Flsh and Wlldllfe representatives, both
the bulldlng setback and fence llnes weie establlshed (see Exhlblt E -

Subdivlsion Map - Red llne).

On Hay 12, 1982, tentatlve approval for subdlvislon of the property »as''
gr'arted'sibject'to'several condltlons. Conditlon i»12 read as follows:

(112. Prior fco flnal subdivlsion approval and commencementa[
subdlvislon construction diawlngs deslgn, the appllmnt
shall'establlsh cn the ground, for veriricatlon^by the

plmnlng'Oepaitment, those^appllcahle setback_lln^s^an^
ea 'menEs~as~'dlscussed In this report and^when SMA(U)-82-2

was'appioved. The flnal desian °f  e_fubdlrislm
I^lSdS'nn' the final subdlvlsion map shall Be Daseg^uslng

the'~said"bulldina llmlt llnes as ore of the contiols in

the layout of_the.lofs-and roadways.'



The llne »gs establlshed and verlfled, gnd thr 27-)ot subdlvlslon
recelved flnal approval on August 15,'19B3.

13. Nprth Shpre Develapment Plan Undate

The Updat" recognlzes Crater Hlll as a "slgnlFIcant, scenlc, ecologlcal,
and recreatlonal resource" xhlch "fflust be protected froffl Incompatlble
land use." It further states that "the vle« of Crater Hlll fmm the town
center and Kuhlo Highway should not be obsfcructed Bnd thab Crater Hlll
should refTfa-i-n without conspicuous man-made J.mprovements." The plan
recognizes that "an extremely vsluable seablrd habltafc area exlsts along
the steep sea cliffs In the Kllauea Llghthouse area ttom Kauapea Beach to
Mokolea Point," and recommends that "Important natural habltat areas for
wildlife should be protected and enhanced."

As such, the Update proposes to place Crater Hlll itself within fche
"Open/Special Treatment Resource" zone. The zoning llne would follow bhe
SMA llne along the base af the hlll.

APPLICANT'S PROPOSBL

14. By letter of August 27, 1984, the Appllcant requested to have Condltlon
No. 1 (relatlng to the building setback line) removed and to modify the
location of the fence line. The applicant provided the following
jusfclficaUon in part:

a. Relatlng to the bullding setback llne;

1) "The siting of subdivision roads and the setback lines were
based largely on topographic maps and field reconnaisance made
under dense vegetative condltions. The applicant, englneer, and
consultants believed the setback lines to be workable at that
time.

2) As vegetatlon was cleared and roads developed, the location af
the setback line could be surveyed and Its physlcal location on
the ground determined. It then became apparent that the setback
line in relation to subdivlsion roads and natural topography was
unieasonable, unworkable, and unreaUstic.

3) The established setback llne prohiblts owners from selecting
sultable and reasonable building sltes based on natural
topography. For example, the setback line restncts
construction to the top of a large cut which resulted from
roadway constructian, or to areas of steeper slopes, instead of
flat buildable areas.

4) The topography of the site will naturally dictate logical and
feasible areas of buildlng, and no sefcback is required.
Practical engineering problems and prohib.i.tive costs of access
to hlgher, steeper elevatlons wlll dlctate that constiuction on
lofcs makal of the road be on lower, flatter areas.

5) Extensive restrictive covenants and conditians will sufficiently
mitigate any vlsual impact caused by structures, alleviating the
need for any setback Une."

b. Relatlng to the fence llne:

"A U.S< Fish and Wildlife service representative has indlcated that
the downward jog, which was intended to protect several bird nesting
sites, is unnecessary and there wouid be no objection to continuing
the fence llne in a straight llne."



At-the.septe°'ber K- 1984. P"b"c hearlng, the flcpllcant »lthdre» hls
remove the Jag In the fencellne and requested to establlsh a

setback crlterla rather than lemove the setback llne.
Speclflcally, he proposed:

a. In the viclnlty of Lots 11-.16, houses cauld be slted such that the
peak of the roof would be no hlgher than the elevatlon of the
fencellne; and

b. in the vlclnlty of the llghthouse (Lots 1,2,3 and remalnder of
Lot 9) houses could be bullt up the hlll so long as the peak of the
roof was not vlslble fion the llghthouse (not above the orange llne
on the Appllcant's Exhlblt "A" attached).

16. The flppllcant contends that the fencellne and lOBj; acre remnant parcel
prerents constructlon on the hlll and that house sltes further up the
hlll would be blologlcally acceptable to the blrd wlldllfe provlded roaf
peaks not extend above the fenceline.

17. The Appllcant provlded one ritness, Wr. David Klages af Klages and
Assoclates, an archltecture and plannlng rlrm hlred by the orner. Mr.
Klages presented several renderihgs proposlng refarestatlon to mitlgate
adverse visual aspects of structures higher up the hill. flccordlng fco
Klages, leforestaUon would provlde an addltlonal buffer for blrd nestlng
areas, vlsually enhance the slte, stop eroslon, add pnvacy to homesltes
and screen homes from sensitive views. Vegetatlon can buffer buiJ.dlngs
such that none appear to penetrate the ridgeline.

18. The owner claims that he has already contributed to fche community in
terms of an agrlcultuial park dedlcatlon, blrd sanctuary lot, predator
fence for the blrds and water systeffl Improvements.

INTERVENORS' CONCERNS

19. Intervenors Spraat and Boynton, along wlth witness Dr. David Moore,
stated the fallowlng concerns:

a. Removal of the setback line will cause structures to protrude above
the ridgeline when viewed from Kilauea Town. Homes could be built
up to the fenceJ.ine.

b. Vegetatlon does not hinder or prevent accurate survey; and accurafce
topography map of the property was produced. The setback line was
establlshed on the ground firsfc, then transposed to a map. The
survey preceded the road construction. The fenceline, setback llne
and roadway locations were known prior ta gradlng of roads.

c. If reforestation 1s undertaken, i,t should be coordlnated wlth owners
and be In keeping wlth exlsting trees and vegetation, however, it is
questionable as to who would enforce such requirements.
Reforestatian could serve to screen roadway cut and house sites
constructed in accordance wlth the bullding setback line as it
exists today.

d. The subdj-vislon lines were drawn ln relation to the setback line and
nat the other way araund. "The setback line is the given element in
the approved plan—everything else was promised to be in correct
relation to it."

e. The orlglnal SMfl application repefcitively refers to the setback
line, preservation of view planes, or building on lower slapes to
establish the acceptability and reasonableness of the Applicant's
proposal. If the setback line is removed, the SMA permit should be
retracted.
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1.

Toetsla^ ^ ^t?.w^h;..lnjhe flPP""nfs oplnlon,.leave sevarall"^h l"^.desl"ble bulld?"9 ?'ite5:~»ere Mde'by'the'"
"""'

?^p>.,.The 101:8UO" .was the "PPUcanfs choice'and'ms notby any government agency,

g"
!lte-top?graphy and •'easlblllty wlll not dlctate bulldable areas.

_owners of the lats wUl plck the best site for vlews, etc.
ofthe added costs to bulld at hlgher elevatlons. Houses

the face of a scenlc landmark.

Imposlng restrlctlve covenants to mltlgate vlsual aspects af homes
doesn't wark. It 1s hlghly unllkely that other homeowners wlll
enforce or crackdown an vlolatlons,

If the setback llne is further adjusted, they request that a
re-evaluatlon of the Envlronniental Impact Statement requliements be
made, the llne adj'ustment be kept to a inlnlmum, that the publlc
receive soniething in return (e.g. no houses be visible from the
llghthouse) and that a quallfled piofesslonal group manage the
refuge, or deed it over fco' the publlc.

20. Jerry Lelnecke, Pauflc Island Admlnlstiator for the U. S. Flsh and
Nlldllfe Sen/lce, testlfled that although allgnment ot house roof peaks
with the fencellne would be bloIoglcaUy acceptable, he »ould be opposed
to reforestatlon If It were not natuial to the habltat. Also, If houses
are llt up at nlght, shear»aters »111 fly Into them.

21. Letters or speakers in opposition to the proposed request were Kaipo
Asing, representlng the North Shore 'Ohana; Kelsey Maddax-Bell,
representing the Kilauea Neighborhood Assoclatlon; Cllnton Anderson;
Libert K. Landgraf, representlng the State Department of Land and Natural
Resources; Rlck Scudder, Chairman of the Conservation CouncU for HawalJ.;
Gary L. Blaich, representlng the 1000 Frlends of Kauai; Beryl B. Blaich,
JoAnn Yoshimoto, Barbara Morrison and a petitlon wlth 1,106 signatures.

22. Jack Bennington spoke In support of the project.

PLANNING DEPARTMENT CONSIDERATIONS

23. In addition to the serious concems for protectlng a natural landmark and
preservation of a blrd sanctuary, the setback llne was also establlshed
to prevent excessive cuts and fills during development and potentlal
assoclated eroslon. The previous re-establishment of the setback line
further up the hill has permitted constructlon af the subdlvlslon road at
a higher elevatlon on steeper slopes, resultlng in excessive cuts that
reduced the slze of the buildable area. Such proof indicates that the
setback Ilne 1s stlll needed for thls reason In addltlon to preservlng
the scenic landmark and wildllfe sanctuary. The llne has been
compromlsed and readjusted 4 tlmes throughout the course of fchis
appllcatlon with the flnal locatlan belng submltted by the appllcant and
approved by the Plannlng Commission.

24. The setback llne was established on the giound on fche hill itself by a
survey crew and nofc through aerlal surveys whereby the accuracy could be
affected by vegetatlon. Chaiacterlstlc vegetatlon of Crater Hill 1s not
of a dense Impassable nature and should not have Interferred with
accurate fleld surveylng of the slte. The field suney with setback
llne, was then transposed to the base map and then the subdlvlslon llnes
were drawn anto Jtt. The problem could have occurred j.f the contours on
the base maps were Inaccurate whereby greater cuts than anfciclpated
occuned on the ground durlng constructlon of the roadway.
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^^t^^^^^^to?l^^a a^ ProP°-d,by ^app21can^ou2d
^?i't'^ar?''^c^e^?",tteMghe.I:,5^pe_B.°''.c.;',ater.Hlu-"'1;h^''Kol;M"'be''
^!^a^,pto, e^^^les-a?'J"ldell"es'of"the''SMA'^ies'a'ndte"gu^aUcuns

K°tectlon
and l:'"se"a"on-°''''=°"'taI"scenlcu'TesoSi:ces"and

5»
^0^ l:?ts-l-3.and.refflalnd"orLot"9;"sltlng"or'hous"es'"ln"

^Uh_the_appllcant'sprop05ed'criterL'«oiJ;l^llow"houses
^the_blrd nestlng^areas andrcauld~result"ln"struc°ture"s'

orer_the rldgellne or proflle of-Crater-Hlil-when-v.iewed from
Jom.^The exlstlng ciite'iia, »hlch prerent'the roofs'of

from protrudlng'above the'pronie''of the Hih,~ls still valld
ta protect the Integrlty of

'the
Hlll'as a'landmark.', malntenance of the exlstlng setback llne on these lots does

^deprlye the appllcant of reasonable use of the lots slnce the
area on these lots Is more than adequate. Regardlng Lots

l-15, the flnal subdlulslon mapshowilngthesetback llne Indicated^
areas avallable for house sltes', varylng fiom'aa' to 140' deep by^420'
730' wlde. Fleld ii]easurements-indlcate''that cuttlng of the raad has
reduced thls area to almost half (In some cases) leavlng a stilp
bulldable area varying fram 46' to 118' deep, as Indlcated in
following chart:

Lot N0.

11
12
13
14
15

DEPTH OF BUILDABLE AREA
Mlnlmum Maxlmuiii Averaae

o
55'
55'
57'
46'

118'
116'
70'
ao'
92'

73'
96'
67'
er
69'

26. Of the above, we canclude that^LDts_U_an^M_w^ te,^e, m^u>'Lot
11

al'fected"by'"the'"roBd»ay''cut"belng_top^lose_to^the_setba^ll^°»ii?^eu'a
trTangSl'a?'shaped;buUdaUe^rea^l ^are t^^^,te^

lp^e"f^ l leSSn^.
°LSn2"also''appeaM_to_have^^ade^^^b^^ab^

a^a'
'Utto^hTot'is

has'the narrow'est dlstance_toJhejetback^Ure^
Tt")', the'"te^inder o'f t'hs lot has^an 80 feet_rid^bulUable aTO^hich

is'also"adequate~to accoinmodate a reasonable stze^iesldence.^"that
hmes constructed In thls subdlrislon^ wlll ba larger

than'arerage;
"F-urthermore,

englneerlng and safety problems may^occur
wl a'houK'belng^located'to close to the roadway cut^and ample space,
rt'l'B8st'~IO-feet,°between tha house foundatlon or mll llne and the tap
of ths'road cut should be allowed for. Thls «ould further reduce the
bulldabie'aiea for Lots 13 and 14 ta appmxlmately 45 feet and 47 feet
deep. For conparison purposes, a hause 45 feets(yjal'e_wauldy^eld a
floor aiea of 2,025 square feet, nhlch 1s sllghtly larger than an
average-slzed hame.

27. On this basis, it can be concluded that adequate bulldable area still
exlsts on these lots even wlth the building setback line located in Its
present posltion. It must be stressed thafc the reductiqn resulfced
because of the severe road cuts, whlch were deslgned and constructed with
the appllcant's full knowledge of the locatlon of the setbsck llne and
the consequences thereof. The lofcs are stiU workable and another
modification of the setback llne is not justlfiable,

28. If fche buildlng setback Une 1s further compromised on Lots 11-15,
structures would be perfnitted ss proposed by the applicant on fehe
orlglnal applicatlon of 1982 (SMA(U)-82-2). It was determ.l.ned then that
these sites were unacceptable and the setback line was established to
limit structures ta the base of the hUI. Thus, to further compromise
the setback line will defeat its original purpose and intent.
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CONEyJSIpNS OF LflK

P^?S^r%^outa^J^^ctlm.ov" the appllcatlon under
the Hamll Rev'l'sed^a^L^ WB, Kauaicoun^.Chartei7 aptei~W5~-K of
and Regulatlm"oc? ?hcea':Su"tyao"? ^fPeclarMa"age"ie"t"teea"(SW

Rules

l^lTK^^mtl tare.bem met-_a21 Interested persons.andSlL^te^^eSe^g^CT.d^ro"Ye7fthe'Pr°TOed'^
presenTE^^lpers°"Land-paI'ues have t'een'afforded the'opportunlty^to'• eviaence, and aigument on proposed amendments hereln.

co^^tel?"??sed-a"'e"d°le"t:.to the cond.ttlons of approo.L do not fully
O^aptsi 205-fl of the"Ha»alT"Revl5ed'StSEutes~and the.SpeclaI

Area Rules and RegulaUons'of'the'Court'y'or'Kauai In that;

h.

d.

-rateI,H;lu is ° unlque, scenlc landmark and a s.lgn.lficantecoiog.lcal resource wlthln the coastal~2one. Further cofflprom.tslng
the setback llne and the crlterla for such wou.ld negatlve.ly

these resources and'be contrary to the pollcles and
guldelines of the SMA Rules'and'Reguiatlons of'the County of Kaual.

Approval of structures fuither up Cratei Hlll would go dlrectly
agalnst the recominendatlon of the Narth Shore Development Plan
Update.

The subdlvlslon was deslgned around the setback llne affQrdlng each
lot ample buUdabie aiea. Constructlon of the raadway reduced^thls
area, howevei, the appllcant »as fully a»are of the locatlon of^ the
setback llne 6n the ground and the Inpact of the roadway prlor to
constructlon of such.

There 1s stlll buUdaUe azea on each lot and adherence to the
setback llne and Its crlteria »111 llmlt the bul.ldable aiea on_few
of the lots, but not deprive the appllcant of reasonable use of the
property,

DECISION flND ORDHL

On the basls of the Flndlngs of Fact and Concluslon of Law contalned
hereln, it JLS the Declslon and Order of thls Planning Conimlssion that the
proposed revisions to the condltlons of approval for Speclal Management Area
Use Permlt SMA(U)-82-2 1s not Justlfled.

IT IS HEREBY ORDERED that the appllcatlon for levlsions to the
conditlons of approval for SpecJtal Managment Area Use Permit 5MA(U)-82-2 be
denled pursuant to a motJLon duly passed by the Plannlng Commlss-ton on
December 12, .1984, at Llhue, Kauai, Hauall.

BY DRDER OF THE PLflNNING COMMISSION OF THE COUNTY OF KSUAI, STATE OF
Mmii.

ROBERT PRESTON, Chalman
Plannlng Commlsslan , /
Dated:

'^^-^^^^y^'-^
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COUNTY OF KAUA'I
PLANNING DEPARTMENT

LlHU'E, KAUA'I

STAFfLREPORT

HEARING DATE: August 27, 2002

PROJECT:

APPLICANT:

Class IV Zoning Pennit Z-IV- 2003-2
Use Pennit U-2003-2

New SeacliffBstates, LLC

FINDINGS

LOCATION: On the makai side of Makaano Place at its intersection with Pali Moana
Place, in the Seacliff Plantation Subdivision in Kilauea

TAX MAP KEY:
ZONEMG:

TMK:5-2-04:85
Open/Spedal Treatment-
Resource (0/ST-R)

AREA:
SLUD:

5.239 acres
Agricultural

GEN. PLAN: Agriculture EXIST.USE: Vacant

L ACTIONS REOUIRED:

A Use Permit is required for all uses, structures or development in a Special Treatment
District except repairs or modifications of land and existing structures that do not
substandally change the exterior form or appearance of three dimensionalstructures or
land. A CIass IV Zoning Permit is a procedural requirement when applying for a Use
Permit within the Open (0) District.

II. PROJECT DESCRIPTION AND USE:

The applicant is proposing construction of a two story, 4,360 square foot single family
residence with an 840 square foot garage, pool, and landscaping. The residence will have a
maximum height of 25 feet as measured at all points of the building to the top of the roof.
According to the application, proposed lot coverage is 6.8%. Access to the site will be
from Makaano Place, via a gravel driveway.

The applicant has indicated that the exterior of the structure will be a light sand or beige/tan
color, with brown stained cedar shingles for roof material. Landscaping will emphasize
native species, with omamental landscaping restricted to the areas immediately adjacent to
the residence.

D.^.c..
AUG 2 7 2002



LEGAL REOUIREMENTS:

The requirements of Section 8-19.6 of the Kauai County Code pertaining to public hearing
notification have been satisfied.

IV. APPLICANT'S REASONS/JUSTIFICATION:

Please refer to application.

V. PROJECT SITE AND SURROUNDINGS:

The project site is located on former sugar cane lands, now covered primarily with grasses and
scattered small trees and shrubs. The project site is located on the hillside above Makaano Place,
and slopes moderately down to the road. The Kilauea Point National Wildlife Refuge is located
immediately north of the subject property with the ocean beyond the refuge. Most other
properties in the immediate vicinity to the south and east remain vacant, although several other
residential developments are distributed throughout the subdivision.

Kilauea Lighthouse is located approximately 3,700 feet to the north, and Kilauea Stream and Bay
are situated below the bluffs approximately 4,000 feet to the east. Kilauea town is approximately
one mile to the southwest, with Kuhio Highway running generally east/west beyond the town.

AGENCY COMMENTS: (See Attachments)

The State Department of Health provided comments regarding wastewater disposal, construction
activities, and use of best management practices.

The Fire Department had no comments.

The Department of Public Works indieated that a grading permit may be required, and requested
grading plans with mitigating erosion control measures.

The County Department of Water will require approval of construction drawings for necessary
water system facilities.

The State Historic Preservation Division stated that since intensive cultivation has altered the
land, no historic properties will be affected.

ADDITIONAL FINDINGS:

PROJECT SITING

On Pebruary 10,1982, the Planning Commission approved Special Management Area SMA(U)-
82-2 for what ultimately became a 25 lot subdivision then known as Crater Hill. The pennit was
approved subject to several conditions including establishment of a building setback line that
resulted in the "1982 SETBACK" identified on the applicant's site plan.

Z-IV-2003-2 2
Staff Report
August 20. 2002



The project application indicates that the proposed structure is to be located within an area
identified as the "1994 SETBACK". The 1994 setback line was approved by the Planning
Commission on November 4,1994 as part of a master planned multi property project involving
subdivision of three agricultural lots into market lots, ag lots, a community park lot, a school site,
and a botanical garden lot, with the development of related infrastructure (see attached approval
letter for Special Management Area Use Pennit SMA(U)-94-14, Variance Permit V-94-16, Class
IV Zoning Pennit Z-FV-94-56, Amendment to Conditions of Approval SMA(U)-82-2).
However, the conditions of approval of these permits have not been met, and the two year
duration of the SMA Pennit as indicated in the County of Kauai SMA Rules and Regulations has
expired. Therefore the original 1982 setback line remains in effect, and the applicant's structure
should be located behind that 1982 line.

If the applicant wishes to utilize the 1994 setback line, potential options include:

1. Reactivate the 1994 pennit, which would require resubmitting the application for
reevaluation by applicable agencies, and the Planning Commission.

2. Request that establishment of the 1994 setback line be considered as part of this
application.

3. Request a modified 2002 setback line that would allow development in locations
other thanwithin the 1982 or 1994 lines.

C^y^ /r^.^.^
George Kalisik
PIanner

Z-[V-2B03-2
Staff Repon
August 20. 2002
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S&a.CLIFF KILOHANA CONDOMINIUM
UNIT DEED

THIS INDENTURE, made this _Z^ day of _M^——3Q]3-by and
between SEACLIFF KILOHANA, LLC, a Hawail limited llabllity company, whose malllng address
is 3762 Keli'l Place, Princeville, Hawall 9B7ZZ [herelnafter referred to as the "Grantor"), and
PHILIP J. 6REEN, JR. and LINDA M.-GREEN, Trustees ofthe PhBp J. Green, Jr. Trust dated
December 4, Z018; and UNDA M. GREEN and PHIUP J. GREEN, JR-, Trustees of the Linda M.
Green Trurf dated December4, 2018, both ofwhose malllng address Is P. O. Box 86, KIIauea,
Hawail B6754 (herelnaiter referred to as the "Grantee");

WITNESSETH:

That the Orantor, in mnslderatlon ofthesum ofTCN DOLLARS ffl 0.00) and othergood
and valuable conslderatlon ta ths Orantor patd by the Grantee, recelpf whereof Is hereby
acknowledged, and of the promises and covenants herelnafter set forfh and on the pgrt oif the
Grantee to ba faNhfully observed and perfomied, does hereby grant, bargain, sell and convey
unfo the Granteei as tenants in common, in the following proportlonate shares;

An undlvldedflfty percent (B0%) interestto PHIUP J. GREEN, MR. and LINDA M. GREEN,
Trustees of the Philip J. Green, Jr. Trust dated December 4,2018, thelr successors In trust and
gsBigns, IN TRUST, for the uses and purposes and wlth all the powers contained in the aforesald
trust Instrument, Including wlthout prejudice to the generallty of the fbregDing, full power and
authority to sell, conveyi exchange; paititian, mortgaga, tease, pledge or otherwise dealwlth and
dlspose of any ofthe lands or ofher property or hterests of the trust estate according to the their
solejudgmentand diBcretton; and

The remaining undlvlded fifty percent (50%) Interest to LINDA M. GREEN and PHILIP J.
GREEN, JR., Trustees of ths Llnda M. Green Trust dated Decembar 4,2018, fhelr successors In
trust and asslgns, IN TRUST, forthe uses and purposes and wlth all the powers contalned In the
aforesald tnjst Instrument, Includlng without prejudice tothe generallty ofthe foregojng, <ull power
and authority to sell, convey, exchange, partittoni mortgage, lease, pledge or otherwise deal with
and dlspose of any of tha lands or other property or interests of the trust estate accordlnfl to the
thelr sole judgment and dlscretlon.

T1ie fbllowlng described proparty, and the reverslons, remalndets, rente, Issues, and
proflts ttiereofi and al] ofthe estate, riBht, title and intsrest ofthe Grantor, both at law and In equity,
thereln and thereto:

That certain unit and common interest coinprising a portlDh ofthe Seacliff
Kllohana Condomlnlum Property Reglme (herelnafter referred to as tha "Project"),

as establlshed by the Seadiff Kilohana Dedarafion of Oondomlnlum Property
Reglme dated March 31,2017, and recorded at tha Bureau ofConveyBnces oflhe
Stats of Hawali (hereinafter referred to as fte "Bureau') as Document No.
A-83160687i as amsnded by that certain First AtnendmBnt to Seacllff Kilohana
Dedaratlon of Condomlnlum Praperty Reglme dated June 6,2D17, and recorded
in the Bureau aa Docuinent No. A-83730676, and as the same may be turther
amended from tlme to time (heralnafter referred to as the 'Dedaration"), The

{•vf-jDOcs^asvwmisfswsocs.} -2-



ProJBct consists of that cartain pareel af land sltuate at Kllauea, Kauai, Hawan, and
more partlcularly described In Exhlblt "A" attached hereto and expressly made a
part hereaf, ar>d In sald Declaratlon, together with the improvements located
thereon, as more partlcularly described In sald Declaratlon, The unlt and common
Interest consBtutlng the premlses hereby conveyed are more partteulariy descrlbed
as follovre;

FIRST;

Unlt 1 oftha Project as descrlbed In fhe Dsclaratlon and as shown on the
plans thereof recorded in the Bureau as Condominium Map No. 5S43, as the Bame
may bs amended from tlma to time (herelnafter referred to as the "Condomlnlum

Map"), together with the llinited common elemente and rlghts and easements
appurtenant to sald unit as establlshed by and descrtbed In the Declaratlon.

SUBJECT to the restrtctlon that such IImlted common elementa, Hghts and
easements may nof be transferred or assigned separate and apart from ths unlt
herelnabove described and shall be deemBd CDnveyed or encumbered with sald
unit even ttiough such Interest Is not expressly menttotifid or deecribed in tf]&
conveyance or otherlnstrument. This restrlctlon shal] be blndlng an the Grantee
and shall be a covenant runnlng with the land.

SECOND:

• An undlvlded flfty percent (60%) interest in the common dements of the
Prolect as described In and established by the DedaraHon, or such other
pereentage interest as hereafter establlshad hr sald Unlt by any amendment of
the Dectaratjon, as tenant In cotnmon with the Grantor, jts successorand asslgns,.
and thB holders from tlme to tlme of other undlvided interests therein.

SUBJECT, as to sald undMded Interesf in the common elements of the
Projeut, to the reetricfion that it may not be transferred or aeslgned separately and
apartfronn sald unlt

SUBJECT, FURTHER, as to FIRST and SECOND, to tha encumbrances
setforthlnsaldB(hlbit"A",

BUBJECT, FURTHER, as to FtRST and SECOND, to the rights and
easements excepted and reeerved In the DBdaratlon and Condonnlnlum Map, and
any amendments ftBreto, and to atl easements appurtensnt to gny unit of th3
Projsct and to all easements required for dralnage, Bswers and any utititles servihg
Iha Projed.

ALL TOGETHER WFTH AND SUBJECT TO, as to FIRST and SECOND,
fhe encumbrances, restrictlons, covenants, agreemenfs, easements In addlSon fo
those descrtbed above, obllgailons, condltlons, excepttons, reservatlons and other
matters and provislons of the Declaration of Covenante, Condltf&ns and
Restrtotlons of the SeaclUT PlairtaBon at KIIauea Bay Community remrded in the
Bureau In Llber 17405 at Page 411, as amended by insbumants by Instruments

{VsDOCS/L054/42/W0160305J)CCZ } -3-



dated —(acknowledged Maroh 1, 19BB, March 2, 1988, Mareh 3, 1988 and
March7, 1988), recorded In the Bureau In Liber 21704 at Pag& 1, dated
SeptembsrB, 1SB8i recorded in UIB Bureau In Uber 22367 at Page 21, dated
DecamberZS, 1988, recoried

'm
thB Bureau In LIber2Z766 at Page668, and dated

(acknowledged February 11, 2000 through May B, 2002), recorded In the
Bureau as Document No. 2002-106319, and any assoolatlon rules adopted
thereunder, as the same may be further amended frofti tima to tlms (herelnafter
rderred to as the "Master CCRs'), the Dedaiation of RestrtcUve Covenants and
Conditlons - Seacllff Kllohana, Kilauea, Kauai, Hawail recorded In the Bureau as
Document No, A-83160586, as fhe same may be amended from tlme to time
(hereinafter referred to as the "Project CCRs'1), the Dedaraton and exhlblts
attached thereto and documents refarenced therein, the Bylaws oftiie Assoriation
of Unlt Owners ofSeacllff Kilohana Condominlum dated Maroh 31, 2017, recorded
in ths Bureau as Document ND. 63160688, as the same may be atnended from
tlme ta tima (herelnaftBrreferred to as the "Bylaws"), and all atnendments thereto,
and all plans and ruies and regulations which from time to time may be duly
promulgated pursuart thereto, and the Condomlnlum Map, all of whlch are
incorporaled herein by thls reference and which constltufe and shail constitute
covenants runntng wtth ttie land, equitable sen/itudes and tiens fo the exfcent set
forth therein and as ptDVlded by law, and whlch are hereby accepted by the
Grantee as binding and to ba binding on the Grantee, and the Grantee's
succegsors and asslgns.

Belng a portion oflhe premises acqulred by the Grantor by Qultclalm Deed
dated December 14, 2016, recorded on Januaiy 9, 2017, In the Bureau of
Conveyances of the State of HawaB as Document No. A-621 80738.

TO HAVE AND TO HOLD the same, together wlth all rlghts, easements, privileges and
appurtenanoes thereimto belDnging or appertalning ar held and ei^oyed thBrewifh unto the
Grantee, asTrustees aforesald, forever.

AND said GrBntor, ftar ilself and Its successors, does hereby covenant and agreB to and
with the Grantee as follows: that the real property is fres and clear of and fronfi all encurribrances
except as hereln mentlonedi and excspt fer the [ien of real property taxes for the current year not
yet by )aw required to be paid: tiiat the Grarrtor has good right to s&lt and convey said raal property
In the manner set forth hereln; and that the Grantorwlll WARRANT AND DEFEHD tha eame unfo
fh& Grantee forever agatnst the lawfut daims and demands of all psrsons, except as herein
menfjoned.

The Grantee doea hereby covenart and agree, for the beneflt of the owners Irom tlme to
time of alE condotninium unlts In said Proj&ct, to at all Hmes observe, p&rform, comply wlth and
ablde by all of the covenants, agreements, obllgatlons, conditlonE and other provlGlons set forth
in the Master CCRs, the Project CCRs, the Declaratton and exhibits attached thereto and
documents referenced thBrein, the Bylawe, and all plans, rules and regulaflons which may from
time to tbnB be duly promutgated purauant thereto, as any of the same exist or msy hereafter be
amended h accordance wlth law, and does hereby accept and approve sald Master CCRs,
Project CCRs, DeclaTation and exhlbits attached th^'eto gnd documetits referenced thereln, and
sald Bylaws (and all plans and niles and regulatlons duly promulgated pursuantthereto), and the
Grantee wlll Indemnlfy and save hannless them and each of them for any fallure BO to obsen/e
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and parform any euch lenn, covenants, condltlons and restrictions for so .long as sa\d Master
CCRs, project CCRs, Declaratlon and exhlblts attachBd thereto and documents referenced
thereln, and Bylaws (and all plana and rules and regulatlons duly promulgated pursuantthereto)
exlst arid are In BflBct

Tha Grantee hereby agrees to and aclinowledges thaf pursuant to the Dedaratton, the
Orantor has reserved certaln rights, Including, but not limlted to, rights (i) to grant, realign, ddeta,
etc., certaln easements and rtghta ofway overthe Pro|ect's unlts, common elements and Imited
oommon eIemeniB gs necessgryi gnd amend the Declaration ancl Condominium Map in
accordance therewith, until Decsmber 31, 2027; (ig to amend the Declaration, Bytaws,
Condomlnium Map, and house rules (If any) to comply with laws fhat apply to the Project, untll
December 31,2027; (iii) to dlvlda Bxisfing unlts Into two or more units to fadlitate the transfer of
a portlon of a unltto the gouernment, (iv) any time prtor to theflrst conveyance of a unltto a party
other ttian Grantor, to amend the Declaratfon, Bylaws and/or Condominium Map; (v) upon
satefying certain conditions, to amend the Declaratjon and Condoinlnlum Map, wlthout the
consent orjolnder of any unlt owner, to recetd tha certlflcatjon requlred by sBction 514B-34,
Hawall Rsvised Statutes; (vi) to act on any matter relatlng to developmenti conBtructton or
improvemBnts in the colnmon elemenls; (vil) to Implement the Driveway Plan (as defined in the
Dedaratlon); and (vlli) ta relocate, reinove, and dispoBe of plants in the common elements.

The Grantee conflnns that Grantee has Inspected the property belng conveyed and
speciflcally attests that Grantee Is purehaslng the property on an "AS IS" basis, wlthout any
representattons or warranties, express or Implled, wlth a (ull understanding that only Grantee and
not Ihe Grantor wil] bs responslble for any and all ImpBrfections, defects, obsolescence, wear and
teafi and all other condltions of said property and hereby waives any dalm hereafter agalnst tha
Grantorfor bfeadi of express or tmplled warranty as to tti& condition of the ptnperty, except clalms
whlch are based on tha Grantoi's concealment of materlal facts and defects whioh Grantor is
required by law to dlsclose.

Grantee Is acquirtng the prdperty deacribed h Exhlbit "A" attached hereto In connectlon
with an exchangs ynder SecUon 1031 of the Intema] Revenuq, Code of 19B8, by dfrect
conveyance pursuantto that cerialn Exchange Agreement dated fiUatJix^- S^ .20 /'
wlth OLD REPUBLIC EXCHANGE COMPANY, a Califbmia corporatloh'.

The rights and Qbtigatlons of the Gratit'or and Grantee shall b& blndfng upon and inure to
the benBflt of their respedve estates, heirSi devisees, perspnal represenfatives, succesBore,
successors in trust and asslgns. All obBgatlons undartaken by two or more persons shall be
deemed to be jolrt and several unless a contrary Intenflon shall be clearly expressed elsewhere
hereln. Wlihout limlBng ttie generality of the foregolng, each and every acknowledgment,
acceptance, appolntment, agreement and covenant ofthe Grantee hereln ehall run wlth the land
and consfltutB an equitable semtuda and lien, and is made by ths Sranfee for himself or herself
and on behalf of hls or her esfate, helrs, devlsees, pereonal representatives, successors,
successors in trust and asslgns, Each and every person hereafter acquiring from tha Grantee or
hfs or her estate, heirs, devlsees, personal representafwes, successore, euccessors in trust or
assfgns, an Enterest in fh& properiy hepeby conveyect, by such gcquisitlon, makes safd
acknowledgments, acoeptances, appolntments, agreements and mvenants for hlmself and for
his estate, heirs, de\flsees, personal representaUves, successors, successors In frusf and asslgns.
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Tfie conveyancs herein set forth and the warranties sf tha Grantor concamlng the same
are expressly dedared fo be ]n favor of the Grantee, hls or hsr helrs, dsvlsees, .personal
representatrves and assigns.

The terms "Grantoi" and "Grantee' as and when used herein or any pronouns used In
place thereof, sha[| mean and indude mascullne, femlnlne or neuter, the slngular or plural
numbert indtviduals, assodatlons, trustees or corporations, and thelrand each offrielrrespective
helrs, devlsees, persohal rBpresentatlves, successors, successors in tlust and asslgna, according
to the context thereof. This Ihsfrument may be executed in one or more countBrparts, each of
whicb shail be deemed an orlglnal, but all of whfch shall constitute but one and the same
Instrument, bindlng atl oftha partles hereto, notwlthstaflding all ofths partles are notsignatory to
the origlnal orsame CDunterparts. For all purposes, Includlng, without llmitation, racording, flling,
and delivery of thls Insbument, dupllcate unexecutad and unaclmowledged pagea of the
counterparts may be dscardBd and the remalnlng pages assembled as ons Instrument

IN WITNESSWHEREOF, the Grantor and Grantee have exscuted these presents the day
and yearfirst above writfen,

(SIBNATURES COWWUED ON NBO-PAGE)
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GRANTOR: SEACLIFF K1LOHANA, LLC,
a HawaB llmited liabllity company

~.i?atlES
FIELDS

tts Managing Membsr

A notary pubBc or other officer compIeHng thls certlficatB verifles only thB Identity of the
IndMdual who slgned ths document to which this cartiflcate ia attached, and not the
trythh.llneas, accuracy, orvalldtty pfthatdocumBnt.

STATEOFCAUFORNIA

ACKNOWLEDGMEOT

)ss
COUNTT OF LQS AN<SBLRS

On SJIfUol<) befora me, 12SSAU& feBHDOt: 1U t(U!&3'Notarv
Publlc, pBrsonally appeared JAMES FIELDS, who proved to me on thfi basls of satisfactoiy
eridence to be the person whose nama Is subscribed to the withln inshument and acknowledged
to me that he executed tha same in his authorized capacity, and that by hla slgnahjre on the
inebument the psison, or the sntty upon behatf of which tta pereon acted, executed the
jnstrumert.

1 certify under PENALTf OF PERJURY underthe laws of the State of CaBfomia thatthe fnregoing
paragraph Is tma and corred.

WITOESS my hand and oflidal seal.

"Bttuit
niiinB-njMnnm

dctatyl'utdB-CiBBmti
Ln AnBaias Cfluny

CuniilsalDn* 2171681 S
(Uty Conun. EitplnBttW 12,2BiB|
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^ .dayof. Altltei- 20 I") . before me appeared

STATE OF HAWA11

COUNT<'OFKAUAI

Onthis
PHILIP J. GREEN, JFt. Tustee ofthe Phllip J. Green, Jr. Trust dated December4, 2018, and
Trustee of the Linda M. Gresn TNst dated December 4, 2018, to me personally known, who,
belng by me duly swom or afnrmed, dld say that such perqpn(s) executed the fDregoing
SEACLIFF KILOHANA CONDOMINIUM UNIT DEED dated'_ ^U«j'U&+ 1 , 20J;
whtch document conslste rf i^ pag&(s), as the free got and deed of such persDn(s), and if
appllcable, In the capacities shown, having been duly authorlzsd to execute such InBtrument In
such capacitjes.

»<«y"H"te

33!.'?rii-si'i6J5s
s t.>.%+\

w
^>^^%<^jg^

NamBl3frt6tary:
Notary Publlc, FIBh Judidal Clrcuit,
StateofHawall. GLENDA MATSUSHIMA

Mycommtesianexpires: ExpirationDate: November18,2019

STATE OF HAWAII

COUNTCOFKAUAf

Onthls.

) BS:

dayof, before rne app&ared
UNDA M. BREEN, Trustea ofthe Phillp J. Breen, Jr. Trust dated December 4,2018, and Trustee
of the Llnda M, Green Tiust dated December 4,2018, to me personaBy known, who, being by me
duly swom or afflnned, did say that sucl^ peraon(s) executed the foregolng SEACLIFF KILOHANA
CO"N(5pMINIUM UNITDEEDdated ft'[».^i-'

~f
, 20j.g_, whlch dDcumsnt conslsls

of __[3^_ page(s), as the free act and dee3 of such person(a), andirappllcable, In the capacNes
shown, havlng been duly authorized to execute such Instrument In such capacltles.

/^f'"".'^^%iW.^S^
%^°

NameofNotary:
Notary Publlc, Ftfth Judtdal Cirouit,
StateofHa^ll

QLENDAMATSUSHIMA
My commlsston expir&piration Date: November 18,2019

{W:/DOCS/l034/42/W016030SJ)OCX } -9-



EXH1BFT "A"

AII of that certain parcel of land (belng porBon(s) of the ]and(s) described in and covered
by Royal Patent Grant Number 2B96 to Charlee Titoomb) sltuats, lying and belng at KIIauea,
Island and Counfy of Kaual, Stats of Hawalt, belng LOT 11-A, as shown an Subdlvisbn map
approved by ths Planning Commisslon of the Counfy of Kauai on May 26,1994i being a port'on
of

'the
consolldatlon of Lol B (Portlon

"B"), of the "SEACLIFF PLANTATION", and thus bounded
and describBd:

Beginntng at a point at the northwestem cDrner of fhts parcel of [and and on tiie
southwestem corner of Lot 8A, the same belng also on the easterty slde of Matana'ano Place,
the coordlnates of said poinf of beglnning referred to Govemment Suruey TriangulatlDn Staflon
"KIIAUEA" belng 514.01 feet north and 1,406.25feet wast, thence running by azlmuths measured
cloclwise from true South:

1. 271° 31' 38- 774,34 feet along Lot 9A;

2. 346' 22' 00" 462.25 feet along remalnder of Lot 8, Portlon "A";

3. 34° 31' 00" 810.68 feet alonfl Lot 12, SeacBff Planlgtion;

Thsnce along Makana'ano PIace on a curve to Vna right having a radius of 970.00 feet,
the chord azimuth and dlstance being:

4. 14Z° 40' 27" 650.74 feet;

5. 159° 10' 00" 572.55 feet along same to the polnt of beflinnlng and containhg an
area of 12.305 acres, roore or less.

Togethsrwith a nDnexclusive easement appurtenant to said Lot to use Roadway Lots 27,
28 and 29 of tha Seadiff PlgntaBon at Kilauea Bay Community for ingress and egress purposes,
reEervlng, however, unto RobersDn/Larson Partners, and Its successors and asslgns, the right
(i-om flmsto Ume to convey sald Roadwgy Lots 27, 28 andtor29 to a community organizatlon pr
suchoth6reft6tyfortiiecareandmaintenanceofthesame,orto convey sald Roadway Lots 27,
28 andfor 29 to the County of Kaual as a publtc rogd, in wh'ich latter event, the satd easements
shall be automatlcally extinguished.

TogB&ier also wth a non-exduBive easemert for Ingress and ^ress fbr bBach aocess
and pariclng nf vehides over and across Easemsnt "Q-1", knouin as Kahlli Quarry Road, as
granted byEasement DeedforAccess and Parklng dated March 1, ISBB, recorded In Uber 21703
at Page787, belng more patflcularly descnbed thsrefn.

Together also wlth a nonexcluslve easement for pBdestrfan and vehicular puiposes BB a
roadway over and acroes a thlrty feet wlde road, known as "KAH]U QUARRY ROAD," as granted
by GRANT OF EASEMENT dated December 17,2002, recorded as Document No. 2003-003808;
and subjectto the terms and provlslons contalned thereln.

{WaEOCS/105'V43WOieD305-DOGfJ:} -10-
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Being the same premlaes conveyed to SEACLIFF KILOHANA, LLC, a Hawall limlted
llabllity company, by QUrTCLAIM DEB3 dated December 14, 2016, recorded in the Bureau of
Conveyances of the State of Hawali as Document No. A-BZI 8D73B.

-Note:- The aforBmBnBoned premlses has been divided into 2 apartmsnt units more
partlcularfy deecribed In the Declaration of Oondomlnlum Property Regime dated
Mareh 31, 2017, reaorded as Document No. A-63160687, as shown on
Condomlnlum Map No. 5643, and recorded in the Bureau of Conveyances of the
Stata of Hawail.

TOGETHER WITH an Installed watar meter.

SUBJECT, HOWEVER, to the foltowlnB:

1. Mlneral and water rights of any nature.

2. Bullding setback line as referenced on Subdivlsion map approved by the Planning
Commlsslon of the County af Kaual on May 26,1994.

3. The terms and provlslons contained In the followlng:

DECLAFiATION OF CDVENANTS, CONDmoNS AND RESTRICTIONS OF THE
SEACLIFF PLANTAT10N AT K11AUEA BAY COMMUNITr dated August 31,1983, recorded in
Uber 17405 Page411.

Said Declaration was amended by instniments dated—(acknowledged March 1,
1988, Mareh Z, 1B88, March 3,1988 and March 7, 19SB), recordBd In Llber21704 at Page 1,
dated September 8, 1B88, recorded In Liber ZZ387 at Page 21, dated DecBmber 28, 19B8,
recorded in Liber Z27S6 at Page 559, and dated —(acknowledged February 11, 2000 through
May 8,200Z), recorded aa Document No. 2002-1 B5319,

4. Requirement of signlng an alevatlon agreemBnt with the Department of Water for
water sannce, as set forth in Section 3.01 (bb) of Declaratlon of Covenants, Conditlons and
RestrtetIonsdatBdAugust31i 1883, recordedinLiber 17405 atpage 411.

6. Requlrsmants for driVBways bridglng dralnage cuberts, as.set forth In SectiDn
3.03(c) of Dedaratlon of Covenants, Condltions and Restrlcttons dated August 31, 1983, recorded
inLlber 17406 atPage411,

8. Easemenf "D-1"
(15' wide) for dialnage purposes, bang more partlculariy

described In hstrument daled June 2,1S94i recordBd as Document No. 94-10S675.

7. Tha terms and provlslons containsd In the DEED OF OPEN SPACE EASEMENT
dated Febroary 29,1988, recorded in Llber 21704 at Page 43.

8. Ttie terms and proviBions contalned In the DECLARATION RE ELECTR1CAL USE
dated July 25, 1 S8B, recorded In Liber 22228 at Paga 340.

{W:OOCS/1054/4yWOlfiQ3Q5J>OCX } -11-



8. RIGHT-OF-ENTRYto Cm2ENS UTILITIES COMPANY, now known as CITIZENS
COWIMUNICATIONS COMPANY, whose Interest is now held by KAUAI ISIAND UTIUTf
COOPERATIVE, and GTE HAWAIIAN TELEPHONE COMPANY INCORPORATED, now known
as HAWAIIAN TELCOM, INC., dated Odober 12, 1888, recorded In Ltber 22768 at Page 454,
granBng a right-of-antry for utility purposes,

10. The tenns and provislons contatned in the AGREEMENT FOR NON-GRANT OF
UTIUTl' EASEMENTS dated April 28, 1993, recorded as Document No. 33-073BBZ, by and
behreen PALI MOANA COMPANY, fomieriy known as ROBERSON/LARBON PARTNERS, a
New MBXlca partnetshlp,

"DBdarant", and UNITED STATE8 OF AMERICA, actlng by and through
the Rsh and Wildllfa Senrice, "USA*.

11. Ths terms and provistons contained In fhe DECLARATION OF RESTRICTIVE
COVENANTS AND CONDITIONS - SEACLIFF KILOHANA, K1LAUEA, KAUAI, HAWAII, dated
March 31,2017, recorded as Document No. A-631B0586.

12. The terms and provislons contalned In the folfowlng:

DEGLARAT10N OF CONDOMINIUM PROPERTr REGIME FOR "SEACLIFF

KILOHANA dated March 31, 2017, recorded as Document No. A-63ie0587.

Condominlum Map No. 5643 and any amendmenfe thereto.

Said Dedarafion was amended by instrument dated June 9, 2017, remrded as
Document No. A-83730575.

•NOTE;- Any recorded amendments to the Dedaraflon of Horizontal or
Condomlnlum Property RegimB amending the assignmenf of parktng stalls
to an'dfrom apartments otherthan the speclfic apartment described herein,
are not shown.

13. Theterms and provlsions contained Inthe BY-LAWS OFTHEASSOCIATION OF
UNIT OWNERS dated March 31, 2017, recorded as Document No. A-G31B05B8.

14. Easemsnt "U-1" for utlllly purposes, being more particularly described in
instrument dated March 31. 2017, recorded as Document No. A-63160587.

15. Disa'epancies, corrflicts in boundary fines, shortage tn area, encroachmentB or any
other maiters whlch a correct survey or archaeological study would disclose.

16. Any unrecorded leases and mattars arising from or affecting the same.

'17. Any lien (or clalm of lien) for servlces, Igbor or material arising from an
improveinent or work related to fta land described hBrain.

{WtfCOCSno54/43miU0305.DOC3C) -u.
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THIim AMgSDMEHT TD
DEOLARfa'IIDH OF MVENAHrS. COl.FDIIIQHS AMO  S'rRICTION3

OP T11B SEACLIF7 PLAHTA'I'IDN AT KlLAmSA BAY CO tUHITy

j

WHEBEAS. 7ALI MOAflA COMPAliX, fDriaerly knanm as
lloberBon/La-eson Fartnfirs, a Nev Meatco partneTGhIy, tfhoAa
^UttiiiesB addTGBB And mai.Li.ng, d^ldress ia 60&1 AtinseQ NU,
Al.huquet ^U6, B &1» Weicfco S71201 h6cetji Gal l e d the"Declaraiit11, dfiv&loped eertain real property sLtuate at
Itl.lauea.t Islsnd and Couiity of Kauai, Stfite of Hawa'i.i, in tha
subdivlBioti fcnown as the SeacliEf Planc^tioii at Kilataea Bdyi
and

HHEEEASi tha Detilp.^ant1 s pTed&ceaBor. RobeT60ii/Laraon
Fartilers, Teeordsd tliat ceT&siia Be&laratian of Govertdttte,
Gand.lt^ens wd 'Et^striccions of the SeacUff Pl&ntatl.on fft
Kl.Iausa Bay Coninmnlty, dated Aaguat 31, i^^i i'n tha BUT&&U
of C&n'v&yanc.&a o£ elis Scste of Hsvaif. ln I^^r 17405 afc_Pae6
<lll» a.inended by iiiatrument (acknowledeed'I'EE^cll l, 3,9Sa,
March 2, 19W,~M«ri:h 3. 1988, a-nd Maicb 7. tU8) , iBUld'lii
iti Liber 217M &t ?agB L, and

WHE&'E&S, thfi Dsci.ersiiE recordai;
Iteclairatton of Coveiiants^ Coitditio]
Seacliff Plantati.oTis At Kilauss^
Sepcatiibei: 9, 1988, ITI the Bureau
afamitll to LiTrr E2367 a.t

tliaiga^Hfc iaended
aad !C(stIl'SH!iltit of tha

^m!ii%iity,_ dated
?es o£ the State

and

WKEREAS( due co chang6S(
tliereof <?r LH coittainpl.ati.on
ha've an ^ff&ct on^jie qual:
deve'LDpcient, fche Declar^lt wi.'i
Declfiratian, as am&nded

Iss^ or intefpfffCqttons
tch cli^ngea, all of-Hhlc.h

and deffi^eabiUty <a£ the
^the-v amehd the eald

rt^

HOW, THEREFOE.Bt J:t!S
v! tbe prop&rty
OeclatatiCMi of Cove.l^its
Se.icl.i.ff PlaittdtlOTi
31, li«3, m
Haw&ii i,n Li-bei
recordiid i.n LJ
the sflid Amendfict
KestrictjLoi
COmlltunity,;

^ant heretay declarfla ttiat all
Biblt "t" a£ che sal*•Condr^pis ailll Ileatrlsttma of ttl<

Lilaues y&y CGitimunI.ty, dafcsd August
tlijs? ^ucefi^oE Conveyances o^E_ the St&ta o£

;&£& lillf' as aaiended by iiiBt-cuTiientt
^faga 1, acd ft8 furthes ?inen<ied by

af CovenantSf Condicicina gnd
:he SeacliEf n.einta.tiona A.t Kilattea Bay

itember 9, I9B8, in ttie Buresu o£

•^.•••'•'.''•'^'^-f^T/i&'^^^ ^M
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Conv^yaneea o£ the Stste o£ V&vsii iti Llber 22367 gt Fage
21, and any other propgrfcy ag piay be heredftss flnnfixed
th&rsCo d3-pT&vi(3ed-'herein-, slidll be held, aold, conveyed,
Gncuroberedr leaeed, oceupied and Impr&ved, eitbject to the
SEiACLIFF rLAHTATIOH AT KILAUEA BAY COMMUlJI'E'li' B&S'rRICTIOllS.
niainiing the Ufflicationef rescri.ct'lons, covenants and
cOTiditions set fortb in thia Deelaration, all of whl.cli Ste
establiehsd and daclared and agTeed to ba fnr t^& pyrp&^e &f
e.Tihaii&j.tig and protefttins ch&- vftlys, dfesirability anii
attractivsnees of the F^ppttTty aiid ttie auicraund-Lng
en'vlroament. Th& lirai.tatioiis, •ceflt.Ticti.ans, covenants and
cgndiclona eontftined In tbi.s U&iilaration ahall run vl.ch sald
proparty sit<I ehall be bindins upon all pdftieis hdvlng or
flflquirin^ aity rzght, title or Interaat" in and to tlie
daicribed propeTty or e.fiy pftrt ehersof and shall inyra to
the benBfi-t gf each OKner thereof, che Dfifilaratit and the
Seacliff Plantation at Kilauea Say CoEiimunity AssoclflCtflil.

I'R:.

AKTTCLE I

^EFIHITIOHS

Unlesg the csnteyi; in t1ia Seacliff PlantaCiDn flt
Kilauea Bsy CoiBmMTiity E.Gatrlctiofis otheicvise speci.fS.fifl or
r&qutres, th? teEirs defined in fcbt.s Articl.& I ahall fQT all
puTposeg'-of thifl Decl.aration of Covananiis, CondUt.otlft and
&aatcicclo[l& have ths ineEtdlnga herfiin apiic-i.fied:

I. "Ar&litteflt" shall TK&&A & perec'n cegistflred to
practles fiEctiltecttire in the State af tidw^il, under che
avttawt.cy c£ Chsptsi' 46<, Hflwsii acnri.se^Statutiea^ a&
aoiendsd,

2. "Arelcles" flhall inedti
Iiiaoi-porat:!,;;" of the AGSOCi.ation scai
pur^iunt to Chapfcet 416, Hawatt &w1I^
aniendedi svfcstantially in Khe foFai Atta'S
Exliibil: "B" aad incorparaced heTa^t
froni tiaae to tiuie be ain&nded.

lad

.clfiB Df

^be Siflnfiad
iS> fi8
ito as

Arti.cles may

3, •1AeG(ii;3L&tion"
FUtitati&n at KiUu^a B&y
non-prafit corporatlon d^ecr!
successara and as^ienfi.

a. "swf'
tbe Aflaoela&lon,

liali.iSg

mean thfe' Seacliff
Eity^ Aasoclation, ^

AE^flle V hereln aiid its

Safd of Bir6cta.tg of

5. "By«L^ws't Bf^^me,Ki tb$ By-Lawe &j£ the
Aasac^tlon whlcri ^e b&sri^^^all be

"duly
ad&ptad

aubetanfcLflll-y in tKi ^rro ?T:t&Bl^d heEfito sa EKhI1i±t-"G" and
inco^pot&ted hereln, a^such By^Lgw& [a&y froin ttnia co tline
be flueniied.

6. feS^S^^^Ifl" sliall n«an tlloaa omni as
sec £<?i;t:t( ii^^e Ey-La'SFr^f chfi Sedstiff Plaiication at
tti.lmtB Ba^SffBl.t? A««ocl«uoil.

'Clss^B yeniber" aball niadTi ths Qeslairfitit aa ^51

-2-
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B8t forth ITI t:hs By-Laws of the Seacliff ¥lantattop at
KilflUcd Bay Coinmunity Aaaociaticm,

8. "CoTinnon Ares" shaU raean all of ch& real
propferty wMch haa Tifien conVeyed to or LeaBed to Chc
AssacUtiOip fcE the cottunon uae and enjoyro&m; of aU O'wn6r&
&£ the Sedcliff Flantafcioii at Kilauea Bay CcnmiUni.tyi
liursudnt tq thft pirovl.sions herei.nafter get

"forth,
tog&ther

wlth all of tti^ Improv^nietite •SKOW, tlms co tiine coii8tructe4
thetBon, for the geneTal use of &11 Owners in fche Seacliff
Flantati&n w Kt-Uvea Bay Coimunity.

9. C&ndoininiuTiiiBiTig" sliall mean aiiy ioedns ot
manner wherely eeparac^ and dletinct iotSTMts (oclier than
?s t&nants in coiranon of vw. undividad incerest I-n thfi wboLa)
iil aiiy lot wifchin the Seacliff Plaittacl.an st Kllauea Bay
Coinnunity are credtftd which ^6i:ialt:g i.ndi-vi.dTia! ownerehi.y

~e>f

fl speciflc portxon of the Lot and/ar the ludividual
flnancing o£ Chat gpecific p&rtloit. Thi& incl-ud&s
regjLetration ae a conciciitinl.uai un^ei tbe lavs fl£ tlie State of
Hawaii (whether tt»s flfltlts be desiLgnated &ff » hori&ont&l
propsrcy re6im&, &ondadiniuin property regime, o-i; a-ny ocher
na.Tiienclatural, bhe conveyanae of ttie prbpscfcy co a land
C)fU81: tindef the laws of the State of H&waii for the puTpoacs
of p&naittlne indtviduat cwnereliiy o£ spe&l.flc yortioiii &f
Che lot, &r any other Tneans to acHisve such ends,

10, "BecLarant'1 ahall mean the Pali llaana
CSompany^ and itts succesaorft ertd asaigtie.

U. "Design CcnunitC&e" shall mean th& Couoiittee
crsated pursuanc rc Arct.ele IV tter&inafter- aet forth.

l2* "Dast.gtt Committee Rules'r sbfll linsan thase
rulea adtipted by this Sesign Committee pxi^^^nt to Secfcion
4.0il of Artlcle'IV.

13. "Sxcavatlon" shall raeai
tlie fturface of the land (ex&ept eenipj;
wUsh resultfl in rem&v^l &f earth
more than et.ghteen <l8i tnclies o^
hundred C100) square feet.

i.ur'banGe o£
^la.ntltigi

ipth of
lliig on&

It, "Flla" 01- "FllntEt
aay BubdlviSLon map or file p;
been recarded in £h6 Euresti g^ Ci
Banaii.

.1 uiean^fth r&Bpeat to
jfch map or f'Lasi iwhlcta haa

^veya^peg o£ che State of

15, "rill" ahri.1 ir^Siin^iK.tlm of roak ar
earth laatsrldla eo tthe tSia&e ol^^tl^^lAild which l.ncseaaeB
the previoua alfiva.tion ^P^^^^suicfacs by tttore than eighteen
(13) inches ar sn. ar^ e^c^i^^g^ ojie hundted (100) Bquace
feac*

16. "I
Janu^ry 1 to Bec<

17.
dBelllnis I.OCMS

OCCUpying

cstl %aT" sh&ll Tiie&n the yea-r f-roin

;" ahall mean a E-Liigle-'family
?5n antl uei3 tn coftn£tt:ion vlth-a farm QT:

activity provtdEB income to fhs faratly
iLli^, In lceepiag nlth the intent of th&

-3-
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IS^iIt^i

State Land Uae Law (Chapter 205, Hawa-JLi Revi.ged Statutsa),
sgricuUuical. acfcivity ittUSt b^ estdblished bsfcre any
addifciottal. farm dwel-lings in axcess of oitG 11) per parcel
will be parmlttad by ths Gauticy df Kauai.

19+ "Pann dtf6llI.Bg Bite" shflll mean thoae areae
within H lot irt the $escliff Flantation at Kl.lauea 6ay
CauiDiunity wheTSin f&rin dwellliigs ars pferml.tted to be
CGttstructed by the CoilnCy of Kauat, pursuant to Special
Maii^geioont Area Uae PsMlt.C S |;U}-82-2.

19. "tmprovementB" ehall incliiita "buiLdiTiga,

ouc.buiT-iiingg» roads, drivew&yB, pa.rking flreaa, fsilceBt
retaint.ng naXlBr stairs, decka, hs^g&s, windbrBaks, planted
traah surrounds, polea, signe and yny othar structutres c£
any type or kind,-flncS ah&Il include any phyaical appearancs
cf th-e Btructure, incl.udi.ng by ^ay of example^ 'hut nat
Itmitfid to, adding or r&aioving aquare foatage area apaca co
&r from a stru&ture, pdlnttng or Tfipainrlpg & structure, or
i-n any uay altart.ne tfre qiza, shape, &T physic&l appeaTancfi
of any at.rucfcui:&.

ZO. "Walnteirt^nco AsBeSsment" shali mean s.iry
aaaesdfflent: l&vled purguaut to S&fititm 6>0£,

21, "Maincenance Reaarva ?vpd" shall m&an auch
fund eatablish6d pursuftnt to Sactl.on 6,02.

22. "Managing Agent shdll tnesn the peTsqn oz
corpQration appoluted as sueh pyrsuant to Section 5ifl5>

£3. "NaSic6" ehall mesn notlec deliif&it6d pursuant
So S&ctioi) 7,12,

24, "Ohsna Unlrt" sball mean ^my ddditf.onal
dwelling unit or f^Tra _dwelliii^ iii excess^^the allowable
denetty" undaic the applicsble

~
Boning qpda '^.ch Tnay be

pennittsd under any ohepa aoning Isw a^ the Si^ta o£ itdvati
ar the C&ddty of Kaual ae preBenCl.y ,^^&t^L°''i»,as may b&
enactsd t.tt E'ha futare. Ohdtia BOtiJ.^gs '^^^^^^nieaii em.y
Iflglelacion which, AotulthstandIne^illEina^e'^'^i^Lty up4er a
Mnlng l&w, permitig addittonal dt^^^O^ o^di?elliTigs to_b&
bullt'providiid cercain conditJl.Qn^ffi^^^^^n esampla of aii
oltdtia sonlng Isw i.9 SsctiLon e'3^3td)'^F^^^lfl 3 of the
Cowty o£ Kaufli's Comprehetisiy^^^Tig Oril-LnGiKce.

san the fund eieated25. "OpBratlne Fagll"
pursuant: to Sectibn^S.Ol.i

26. "Owner" ahall n^^EJ^^ierson or peraiaiia^
corporatian ol CO^porsj^^l^f OT^OBEK^; legal entlty ar
eBiti.tiefl^ es eet fo'iTtb^^^^tioii S.02^ pri?vi.ded, howevfir,
ehats

<al V^. ttie pu^ises of T-ipiicaci.aiiB and
i;63&ricttons G&tAfortIi^.A Aril,^l? III, "Owner" shall tiot
1-ncXude the Deel^ant w;t^i respect t0 Atiy real pi;op6ffty not
yt conveyd t^^^USifii1'1 lot: ° "-

-t-
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(b) "Owiiflr'1 aliall inelisdfe for the purposaa
of Artiole III, unleAs the contpxt otbei'wi.aa F&^ui-reai
faintly, d.nvi.tese, liceneeui and lesatiea of dTiy Owriar.

27. "Pr-tuiary Recreacian&l Facil.ity" fihall raeian
and i-nftluds aa-y improveaient fov tbs general use of all
Olftiftia of lots in tha SEacliff FlanCdtJLon at Kllauea Bay
Consnvp.ity £or or iii eonnect-LoTi wi.th any i-ecEaattftnsl purpbse
of gfltlvtty, Interpr&taii br&ddiy to indluii? wl.thout
Uinitfltian, park ynd piapie E&cllitiee, ridlng tiail3j
s»i<t/or pe<!efltt;ian patbway syafcems, ae the sayne mAy be
deaignated as such 6n ?r)Ly Tnap Ot file ptiln.

28* "Ftlvate
_Affia" stiall meati gny rwV pyopeicty

foT the exclusiva use <?f the Ovner d£ A cerCAiit. lat or fann
dwell.ing site iii the SeaallfE Plant&tioii afc KUauea Bay
ComBUTii,ty, Hhech&r or flot comreyed to BUth Owner, tggectiar
wit'h all improvepieTits fvw titlie to eidhe ConstrttcCed therean.

29. "EetitiKd" dnd "Becorded" stiall pi?B wl.cti
reepftiit to aay dtifiument, that sucb document haa bsen
recor^ed In the Bur6du of Ccnveyances o£ ths Statc of
HawaJ.1.

AQ. f'Koad" shaU nean sny paved vehieular vay
&onat:rLuGfced wittiin QS yppn srfy portlo.n of any (;onm]on a-cea,
sa-tciipiicy e.sea.-i or pritfafefi ai6fl, or upon other landa af the
Oeclarfint uesd to prWide accsss ta th-e Ss&cliff PUTicatloti
at Ktlauea flay ConhBiiiiity, excepc any &pcon or othai; paved
area <;cin6ttfitct;ed for th& pucpoafl' of'pffovJ.ftj.ng pftved Bcceas
fron &uch w&y to any prtvate

"aTea.

31- "Seaeliff PlaTitatton yc K.ilavt^ S?y Caiiiminifcy
AgsQciiLtIoa Ryles" and/or "Sftdcliff FldrttA^-^n Gommunity
AaeBcUticm &dle3 shall rofsan tlie rules fa<mi t^Rft to tiine l-n
efiFeci: pucsuanf: t6 the provislong &f Sac^Lon 5.

32. 11Beacliff PLspcacim
Coimiuii.ity and/or "Se&cl.iff Flantati(
all ot ths ^eal.. property icfaFredi
together with flll improveinents Svo^j.
tU&'caon.

33. "Sedtiliff PlaTiE^pB'^'l: KIXsuea Bfly_ Community
RestiiccttHie" flfld/oi? "SeacL^E F^fntat^pn E&sfcrlctiotia"
ehall tnean, wich rMrp&ct so a^ ^bpETtyji[itbin the Sesellff
PlfliitatlD-n a.b Kil^^a Eay CimamBnity, \^s jLi.raiCdtions,
restr3.cti»n8i c<iv?T%Cd and c^^^itos^§6t JEorth irt thia
Oeclatfltion.'ag swh S^^^-aEloi^^^^'ai tlTBft to tiine be
fl^cnoB o-

M- "sf"ll
ftsceseinent levied p^

35.
fsr sh& subdivl.i

o£ Convey&nce^ o£ fc^

|1 ktS^sst •taU
tdnt t6 S^c^n 6,03,

Tnaan any

I-sS^St Ma^"
'ahall

niean any TBdp prspar6d
P%Gfil 9» Kilau&a, Kauai, S&wail", ar

ip inay b& tffic&rded iii the BUZ'BBU

rantlpg o^ i-Pg
'ianaieiit Vacatiom aentol" shail mean the

a.v.y facm dwellitig or other impEovecdetit

-5-
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wS,t:bi.n tbs Ssacl-i.ff Plantatisn st Kilauea B&y Community for
moiiey Q): otlier conai.deratlon by an owisr to any thiTd party,
wlier& the duration o£ any occupancy ia leae ehsn thirty <3&j
daye,

•••!!•

A&TICLE II

SEACt.IFF TLABTATIGN tS KILAUliA BAl FaO'PEBTl
&VSJiaC'I TO COEfMUNTTY TLESTEICTIONS

SectJLon 2.01. Th& Dev&loont&nt.

W The devalpppient Bhall 1& al.1 o£ the property
dafitiribed ip EicliS.bt.t "A", steachetl h6T:6to and ma.d&'a part'
hersof, or_fiB Inay tiBreaftar be flnnexed Sfld tnade a yart of
the Sea&liff PlahtaticiTi at Kil&uea Bay CamrounLty» and Che
same sbsll be heLd, aold, conveyed, encuTiibered, leaBed,
Dccupi.ed and insproved subja&t to ihe Seacllff Flantdfcion at
Kllauea T^ay Coimmuiiity Eestrictiona,

(b) N& property, except thdt deaeribed in said
Ixhibit "A" or as may hercaftar bo annexed, and hereby Titade
gubJBct to &)ie SeacIi.fjE PI.fltltatlon GaMiUility B.eatricfcl.ona
shall be de^iDcd aiibjest to the Seacl'Lff FlaTitaEion CoiflBlilAity
RfiaS.Cl&liOrtSi wliether or not ahown on, gny subdivisIoTt niap or
file plffn fil-ed T>? the Declatant or deacribed or Tcferred fco
iv. sny dccvmfitit eiiecutsd and/or recorded by tha Dijtclarant.
Na dBstgTiatlop of flny psrceli 1&C oc othe-c'ared on any map
QT plan filed by tha lifldflrAtLon aa a pTi^ats fl-Eea, couunoh
afBa» road, atrG&t, park or as &ny Cthe.r typa af pftre&l, lot
or ,urea gh&U bs d&CTied c& 1?s a tffidicstion

-or
commitTnent or

r&pr&serttatl&ii ttiat such para&l, lot DE a!^a i& &c wi-ll- be
uaed, dsvotsd to or restristBd t& Guch <^^* except wtth
reBpsct to parcela, lots ar areds BpecificaMy descrlbed ±n
^Exhibit "A1* and 50 deBign^ted &» fi eu^aivi-s^i Olflp GE flle
^lAll fpr such Use, nor ihaU any Owih^^cw^c^ pu1ili.Ci cr
any pvbllc body or agensy or any oti'^^^^^^^gorporation
ar eiLtity, acqui^e any tntsreet or^iight^^I^r^^.fcy reason
af such (tGsignatlon or fUin^, eK^^,,68 ^preBald.- Hothing
herein or Irt dtiy amendroent herG^^^^^a^^iy r&corded or
UTirecorded subdjt.vlst.on tnap or fil_e pl'^it^G^^in dny pl.ceurs,
drdwing, brDchuicti 017 other rftE^^SntetJLonoJ? & ac.lliflte of
developinentt sliall 1?e deem^&"E^'le ^ T&presetitflticm,
wazTanty at CGfmmd.tmenfc thafc^llte^Sacla^nt vi.il. cownidfc or
BUbJ&ct: or ba &onB^[^ied as T^gi^^liig t^ Declarant to GoinmtT:
or subject to the f^^icillff TI^&fltion^^imnuuifcy RaacriGCiong
any Ke&l proparty sltua^d .I,n'^|^c^^ oree&id, other thfiA
ta'at desriilied ui t^li BU!ilt such aneii'(iincnt.

<c) Tifi&U^nt .r^^^.e^Clie right, at SWJT time
prior t0.

'SaBenbn
^^ 2002, ^^^Sut the'consent o? fcha

AsBociation or &ny <-tw^r of a. :|8t ar any otlier p&Fson or
corporattllQtl or ^itity^^olding^aiiy i.nterest In a faLrm
dwelliTlg ??.te, ;^ tiTii^):a tlme dnd ITI its sole dlacreti.oTip
co annmc. fco th^^^^Eb^^lantsticii Cotnmun3.cy the roadway
lotfl witthin tKe 5ea^lE3!s@^^;antation Cominuni.ty by coiweyiiig
and/OT lea&fe^^SBi-d roadway' lota ta the Seacllff Plantation
Coamunl.ty ^^^f&t^iitf 01 to annex addLtional laads
rfteuleing ^roi^urtl^r aubd.I..-visi(Wi of sald Par&el 9 to the
Seaeliff'KL.an^tion sipmmunity.

-6-
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AR'E'I.CLE LIt

REST&ICTIVE COVUHANTS

Secrion 3,OL. Use RastsictioTiB? Hohiedltas and Fri.vate
At?eaG. SacTi loc .itid i-arm dwel-LIng JFEi In tha Ss&cliff
TtSntatioTt Goaimunity, an<t any picivfttfr or co-tetisncy flteA
appurtenant thapEto, shall be far the exclyaive V.SB &nd
tiEil&flt; of the CUner tllsreaf, axlbject, hoWeVeTt to all o£
the follovLng liniitatlone aad rescrictl.ons^

[a) The Asgoc'i.dtion, ay •LCa dyly authorlised
a$enta, ahgll hftve the ri-ghts set forch ^Tt S^ctl.on 5.05 vlth
rsapect: to esch farni dwalltTig site or lot.

<b) Ns linproveroenc or cEber woTlt which iTi_ any way
g ignifjl&tiRtly altere'any loc or faCTi ilvelllng ai.te fKOttt i.ts
patural or l.mprai/ed aSate exlstijlg 011 the daCe auch lot was
fi.TBt conveysd by the TeelaraRt: to dn Owner ahaU ba sade OT
dotie eiicspt upon strlct ccntpllantifi wi.th and wiehin tha
reabriationa of the provisions og SeafciuTi 3»05,

(c) S& long as the ^ffplng of che laEa tn chfl
SeacLLff Plaiitatlon Caoimunity remaina unc^ianged, only farm
dnelliogs, ns utay be permJltted fcy app],i,i;able~lavi shal.l be
(;anBtEuct:ed withiTi thosa aTeas appcav?d by fche County a£
^a.va.i, pyrsuant t» Spspial Mansgement Area U?e Parmtt;
SMd.df) '-SZ-1. In Kfieping with tti.s InCfinf: of the Staca Land
Vae Law (Ch<iptar 205, flawali Revised Scatute, O.E niay be
fimended), agriculCural a.ctiviby nuat: be esttabliafaed before
any additional d»Blliitga in eiccesB of pne (y per pareei
will be perm^ted by ehe Coyiisy »£l;ayai.

(j] Lfiits l> 2, 3, 1L, 12, 13, U, 1.^15, 17, 18,
21, Z2, 23, 24 and i5 ii) tlifi Seacliff Fj^ntatt^ C&ttiiiinitv'
ara ?ubj»ct fco fl bull^ipg aefcback liiie/iin^&^wafl^gprcwBd fcy
ths_CDunt:y ofKaual in tha aaid SMA [U^S^^^g^^iary 10*'
l'9S2 aad aa sbawa on cha flubdivialag uiap ^pE^f^^y th6
Councy sf Kaufi-1.. All sCritccureG q^fehe" lo1^ iiiust Tie iii
ecnfontty^lth tll< ^iald tuUdlns.jf^^feliai " «PP"">i
nr »«u?'to ueiided^ton tlne to'^iia-SE^^, •Kri.vai of
ttie Covnty of Kauat.

W All bylldin& ^vsit^s ^ d^sisiis sliAlt bfi
gTibject: to che Tevlew and ^ppfi^val o^the Flflrtnliig
Deparnnent _a.E tbe^wty oS •^u^ afc_ E:h^ltl'ns« of- luil^ing
peimiE applicatioF^' Th& bufs^Ei£_l,quc^p.ons s'hall lie
coii&trucced on she gro^^ _in

''s^^e^^iherence
to clie

approved Kubdiviflion" •n^S^^'y. t:T^ !&OT"cliff IPlgncatlon
Gommuni.ty and the blllISlS^^dipt Pla1'. SUl!tttiC1:«i to attd
appToveii by th& Fley^ttng D^^^E^I^ duriiig the bailding
peimit applicatioi^grDCesat ^l^ struceuras faunci
conswucted in vlolafc^grt &f the'pppypved pUns shell be
TBlocsted afc theaawiiet'^expenafl?"

o£ BtructUFS^W^f^l^^^lyral eiivironment, na fitructucfl
evsetei oTi.^^^^of the B31"a®loca shaXll exesfld a. 1?ullding
Iialghfc ll^^^twent;y--?iv6 W) feet, maagyrad _fi:oia grft'de
at aU ^ilnt^'ataT^ cho acruiitur^ to t&e r<?of pealcj
provlded^ tiq^ver, ^fc iiotwd.'thsliandittg compliance'wf.fch the

-7-
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foregolng tieight liml&abioTi, che ftesign Comipittee shall ha^e
che yower ta deny appicoval pf aity structure or SiiiproYGintint
on a lot whlich subsedtitially iwpa.'S.'cQ views fcom fctie
adjoinlng lot; or lots,

Cg^ All faxn dwelUngs abali contai-n nc't les&
than ZtflOO squatfe Eeei o£ liveabl& floor area, exclitBive of
IdnalBt patl.oe, eervflnt's quarterai attached g^t^fit house &r
f&ciUtJLy, gflrage etardge apace, aad woTlcahop. Each fainn
dwelling shall ha-Va appUft:enant to it a garage ileaigned to
accamno^ate ac Isae't tvo autoitiobl.leg" wh'l.ch is
srcbitecturaLly hanDontoys vitb, the farni dwelllng co vhich
1.1: la appurteiiant^

(h) A1I. struct.uree eliall be bvUt entir^ty uf new
matecl.&ls, diid no old and/ar "quaiisat" oc 'geOdesis clodie
type &f buildiTig staall be fifectedi placed or niaintaiMd on
aiiy of said lota.

(i) So gttucture ereeced on tli& lots shaXIr use
mlrrorfid Blase^ r&flectivs gun scre&ne) or other 1'iigtil.y
rfiE'lecti-ve inateridls for any exterior wiiidows.

(j) The coofg of al3- ?t:7"uct:vrc]s arected oil tha
Lot? fihall be flUrfaced wi.th vood shakea O? shiTiglos, clay
tt.la or other raacerialB of miTttnniDi refletCi-viCY, The use of
dny Toofi.ng ciaeerialg whifih is highly reflectlye, such aa
carrygaced'iron, ttles wich & am&&ch,- shiny flniah, aitd tbe
like, shall. be prahi.bi, ted.

<k) A1L stnictuceB erected on tlio 3-ots, inaluding
tlt& raof, shal.L have an earthen cone isxterioT^aoloT, or have
fi finiah o£ earthen tone c&lor,

<1) The are? around e&ah strBCtUFe^exGeedlng
2,000 fiquare feet in flaor arsa shall ^^l.flnda'^iped with
Crees, ^ehrubbsry, and/oi; plantlngs tn jffiK^^fe^^on ao as
t;o mlnimiza ^he vlsual f.Tttruet.ori of ^guch e^c'^iBls^|t& upon
that portion &£ Farcel. 9» Kilfiuea,^auai/^lsvaji.iT? Tifoi-a
eomnionly fcnown as "Crater HiU".

d&fi±rers£^> conSttTUct
'efil: in flo&r flied, h&

ilan^to, and QbtdI.Ti the°a here^i proVidad, ^tiOi;
aucES'&tructure. The

have che right:,

In the Event Cliat: sn
aiiy Sttucture eTC&fteding 2,000 sji
shall submit a compIetB landsi;i
approval of tlie Deaij^ Caminitl
to- oilxaining a buil^jg permi.1
Defl^gn Ccimnf&MS a.9 Wce.ii
in ita disc.ret.L&nt co appj
or dany che landscaptng
being whether cfaa pro^
&uf£ifiient to ml.itiTaiz.^ Che
structUE6 vpon Cratsr^B^l as
Kuhlo Ui.ghway.

<mi ftla^^^^^ resulting ft-ocn e;ccdvation or
flll liy a loc omf?^^^^ rawe'tated Inndlttnly to
avold eroB?.oa aiDid^yisual.iB^ii'&tfl.

flp1p^i|^^^.t:Ii niocliflcationa,
o ev^mSzt^, tbe erltBria

E&caping is rflaaonably
^intruaioil of auch

t3 froni Ki-lauea ta'wrt andTl'

(1-painted or
'anees, ftorrals, ?n4 the llke shall he
a fi^Eiiah rtttier thfin edrttisn ton&a,
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(o) Each £&nf\ d-welllng sita ahfill be occupied and
u&ed a.nly &s a farrn dvellins by the r&spactive Ower
thereof, Ta.is CSTiants lathes fchaft traitsi&nt vscafcion
renteTs), £amil.y, eniployeos an4 gueatg, and -Eor no &thsr
pu^oae,

<p3 Each faTffi dwelling and saf aiid aU
iTiipro-vem&nts f-eom tlTiie to time lacated tlierecrt ffhal.1 be
malntainiad by tbs Owner theysaf In fiood and el6^n conditl-OR
and Tep&iv &nd in sucli manTier as not to ccaate a ff.'ca,
safety oic healch hazard to the SBaEili.fE Pl.antstion Community
&r finy part thersof, fiU at auch Oiimer'B s&la Goat anA
exp&tLae*

(q) Ho signs what^oevex, induding wlthoufc
I.iinitatf.QiB, commstcial, politl.csT- or slmi.lar sigftSt vislble
ffom ii6i.ghbOT?in6 propeTty > shall lie arecite^ or'mfliTitalned
up&n any lot excepts

(1) Suah signe as may be requi.rs^
Jby legal

procesdinga.

<2] TiesJ-dsntidl identlfication signs of a
coinblnad total face fltfia af QOG <IJ sqvare fooc or lega f&r
aaeh resident,

<3) Durins the t±ne af ccindtructloin of any
fa.T-m. diT6llin& OE other l.tiipro'vCTient, job id&ntiflcstion sigiia
having a niaxlnwfn £ace gxes of alK <?) square faBt: per sign
and &f the typs UBuall.y eBLpl&yed by- coiitraat6i;ei
subcontracto'i-a diid tradeamen, anfi

{^) Dot. mii-rs ttian one (l? "Tctr Sals'< or "For
Rent" aign hftving a maKijnuai facs affsa o£ two <Z) sqiM.Te
feet, Buch aigti to refeT Only t& tha preml^eB ain whi-cti it 1.8
al.tuated.

(t) 1So house trailer, mobilj? hoiu&^p&rmane'nt tent
or BimUar f.acilifcy or atructuie shv
naiiitflined upcsn any lot afc any tiTua;
the provisiflna of tllia pa.rag'capt'L^
temparary con&tructi&n shfllter& o^^acili
& psriod noc to exeeed oti& (!,'
Bxclu&lveLy in connection wlth ff. V3S
Ot taprnvenent p«mit]:t«ato 3.°i.

1plaeed ar
wwever, that

>ly to
Cntal.ned fct

g and us&d
a.on of any iMtifk

(B) So vehicle og'ma^ cha;
shall be heptp plae^d or mEKjii^ined
namer that'Biieh ©ck!• vi^tfle fac
and neigli'bordjig pr'opevi
ta and regulaTly'used
or. the 1-pSt .providedt
pardgr&ph a_hat.l no^ ap-pl^
main&ain&d for a pe^od" iiot
Biid used excl.usivily
auy worfc or inipr^ve'm6T^pei~mi.t1

one (1) roit cdpactty
>il any lot in such
;he adjoining 31:-C66Cs
reMcle is ttecaaBary
activitiss condu&ted

that the pTaviglons of this
fnatruction equipment
:eed one (1) year du-ri-Ei^
wlrh tbe construGtl&n 6f

id by Secti&ti 3,05i

itl ^B^toG&s^^l-es, a&rvcturefl or builditige sb&lL
he csnsttucteCTE^n^ttnalilftlUid upon »-ny ,l»E priot to
fclie constTUj^6^iLOf tlie^^n stcuctura of the Savm. dwelliiigi
provUed, ^Hi^r, tliat the i>Eovtali)ir of thll paEagrtpa^
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shall not apply to Cemporary constnJfitiOn aheltera or
facill-tifia iiiaintained for a yecicd nol: ta iSKceed one (1)
year durS.n$ and use4 eKc.tuglvely ln connectI.CKl DiCli the
bonstruction of the main 5tructur& of the fann dweLling, nor
apply co facilttiss ressonably rsqui^ed in the CQfl(luct£n$ o£
3grlcult:ui;al activitias on tha lat, Guest houses (aa
glluwed by lawl oi?y bs permicted to be conBtruGteti by ^be
Deslgn Conutli.ttee pila-c to the coiigt.cuctl.on of the main
st^ucture of the faTP dwlling if, .apd only if, sueti sueac
house -[spart oE the mastet plaii SO-T the coiisfructiou oS
Sefcis, dwfillins(6) fln the loc and auffieiene asautencefl ars
?iven to fctie" satiafaction of the Desigii Gaiiimlttes CltBt the
^a.ta. dffelllng(s) shotfn an sucli maater fllaii itill be butlt in

&accn-dflTice tfiercwitli withln a Tessonable CiTae*

(u; flo tral.le.r, vebJ.cle ar boat ahall be
reconBtTucted or TGpalrEd vpa'n any homBst.re ITI euch a mann&r
that such &on6truction, reconBtritctioTi or repaiT ie vigible
fvon najlghboring pc&parttsBi ner shall any vehiale sot in
good opBratinfi coptlition be msintained upon any l&t so aa to
Be vtitble from sny adjoitiln^ streeta or nGlghfaQ)ciT>g
propeTttIaa, provideel fchat nothj-ng in thiff paragtaph ateall
prevent dn Gwner frain performi.ng minot iiisl.ncenfiace fforU Stid
minor tfipdira cn hla ows traileri iFehiclc cr boat i.n liie
garage,

<v> N& garbage or trash shall be peTmlrted on any
lot eitcept in cl-Bse4 receptacles aersen&d froin view frcnn aiiy
adJoiTiirLg street, and no aGcvinulflted va.Qt.a plant nutCaFJL?ls
will b6 p&Tiaitted on any l^fc, except a.s pari of an
establiBhed COttipost ptle mdl.ntalned in au&h a. manniir as not
co

"ba vitsitile from n&i.fiIibOTlng propert:/, o^ aa a ne.&easary
pax'tt af the agriciilfcuic'al-activici-es condvc^^d a-n such lot,

(w; B<? open stor&ge &f bqats»^vehieles,
fui;'nituTfli fI.xtureSt ^.ppUances and oi^jr gooffil^fin^ cbsttels
TaLlI. be peixltted. These -Ltema °iay ^^^^b^^tored in an
encloaed stYuctuce, No outsi.de clyERS^^E^^^^^ Otheic
outflide clothes drylng ot airing^faciiS^.es^lT^ll be
pennltEad excepc wl.Elil.n a icenced^i^t^cs^ard end n&t-vi&ible froffl nelghboring properfc^'

ialsce or perml-t che
law ot o^dl.nance

^ifina OT other iaaCt.er
lis Iflt DZ farm

(x) ^ Th<]_ Omar abalj
violatlon on hia lot of any^pp^'sab]^
pertalTilng to zonlng, buildiT^
relatlTig to the ug^and dev^Lggment
dwelllng Alte.

lyS np garag^^il^^^^h.r ttril tbe p.rfclnE
oS velif.clea' snd boata^ fflnl^^^h6 saaie be an&loged so 33 rtot
tO l>e vi.aibl.e fTom j^igliboE'^^^^ipecty by a paiTfcitiont
wall, doiir &r acTee^^normfllllp^^^t clDacd. _Spftaifically,
and attliout: liniiti.Rg '%^

gen&raj^ty of tttfl foxegojlrig, _no
garage not sa sT^J.a^ed'^ihsll bi? uged for laundry or for
storsga puTpose^

(8>
' ESS^VS^KOSS , caf and othsr typual

household p^^^teept In •c'easonable I'lumlieics and utidsr
reasonalil-e^^^tio^e, no anI.'CTalB

'shalL bc kept -or
m3.iiitaliied^&" j^y l<^ except wi.th the approval of fche Desigii
Commit:t:ee,^i^fch sh^Ll have the powar to control i,n

-10-
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accatdaace with unifonnly AppLi-ed st&ndards &a Tiiay be
adopcsd Erorn tiTiie to time^ tho fciiids of dTiimals wtiich [Q,iy be
lcept or TOalutBlnad on s lo1;^ the nymbers of ea&b type o£
aniLmal whtch ntay be lcepl: or (nai.ntained an a lot^ and the
candit^ORB vn^er whicfi sual'i aniBiala ciay be kepfc or
maintained, incltfding, ^lthout linil.tatioin, &h& kinfl! of
Sticticturas or enclosuye& iv. which such dnimals inay be kapc.
AU aTiltoal-s kept or maintaizied on a lofc, •whethier taciiiiesti.c
pat&i livagtoc^^ game flnd fish or- or any Qthcr aniitiril QI
&qvflt:t,s life propogfited fo_r ecflnomic or person&l. u_Be Bhall
be kept and maintalned only "i-n a denslty coropati.ble wlth
tie<,gb6o_rtng reeid&nciAl snd agrjlc&ltui:&l use flftd sliall 1>e
csred fov tn conforinance vith praGti&^B of good apiinal
huabditdty, includi.iig but iiot liTaited fcoi (a) prompt remD'Val
o£ eiccess amourtta o£ Tiidn-ura dnd other w^istet <b? ^i.sposal in
an ecalofiic&lly sound msnner of any effluant from ttis
iraatitie of dgirictflfcure or ofchST: psoceaeasi {e} control. oE
^lleSt ineecta, wwms diid otlier peatai <^J cotLCC&l oE waeds

and oth&r noxiovB grasseB; (e) tLdequate fanclng &od anii!;?!
hoUaing faciliciaa adequate to rEBtrict aych animala Eo tha
I-ot uher& inaintained; and Ce? canttrol of noiae and noxious
odore t& levela wbich are eustontary undcr pTcacti-cee qf good
dntmal husbandry and vhich are coinpiatilil.e wi.sh nelg1tborl.ng
rasidsntial and-agricul-EucaI uee. Storage of liay,- fpdder'
and cther food aupptiss ahall I)e accoraplifihed in auch roanner
aa fco pTCVBut scatterliig af such materi,als liy Che wind and
wacer ninoEf, NotwichatandiRg the foreg&iTig, fctte keeptag
and niaintsi.nliig of pigfir chicfceits (excfipt £or peraonal use
snd coiisuEitpcl.on; ahd- fiehtl.ng &htckens ara espKesaly
prohLTiited aa being inaoni^aci.ble wi.th the nei.shbarlng
residenclal and dgrfcultural tts6<

iaa} Hfl noxloufl or offengl-ve gcclvi.ty Bhall be
Gflrned on -upan ths Caimian Area ot ani^loC 01: arty fami
dwelling stte, TIBT ehall anything be dmai^thereon wliich may
b& oz may becoine &n annoyance" ov ^nuiB^ce t:o the
neighbQrhood, AL1 oacupants shall. ^Sxevci-Wa^ extremo aatfi
about laahing noises and In the use^^l^^ualc^ inatrumentSt
ladlos, talivlalma, an!l inplKlerS*laB^^1l8t»rt> acllT
occupantfl.

(bb) AcGe&s from any^K^g^^^^ 1" rtt^ S^cli-ff
Flaiitation CGinmaniT.y to both the Kfl'^^^^ghthouae Raad And
tha SatiiU quavy Road i-s gs^^^ted. Aecesg EO a-nd fxc'm
thc lots in fclie Seacliff^FIa^&ci^i Ca'inmunity uill be
liuiited 1:0 the subdiviai.or^

(cc) B^lding sei
along the natural wa^rcDun
SBMllfi PIantttlon
su'bdivislon ma.p fipg]
laicticalar affecc:t-5. tv pre.vent e1

eubjecC to flooding^
will 1?e permit^&d
I|?CG affectsdAsELthe
t& msintfilii,
e&natrvetLn^, f;

have been egt^bLishisd
SfaV&TSfiB tliraugh the

s'rty, as flhown oil tlia
County .of.Ksusit and tn

1B,
"21,

11, li, 24, •aii'wtag
copfftrueted i-n an area

?gs probleiro* V9 stxuctmeB
setbficlt areas. The Ovnerg pf

tarcourse senba.ck; liiies dre rsquired
>n of cbe watepcca&rsfl by na't

:6itG3.Eig wirhtn fche sfitback areas,

Lote l,
Becauiie o£ the high eleveciw of po>rtions o£
^ 6. 11, 12, 1^, 14 and l:be remflindei; of
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IiOC 9^ a dcpsndfltale svpply of water cannofi be a&suTed abov^
the 375 feet ela-vatiort above asd Ifiifel. Th& lot Otfneic of
thoBe lotg wlll be ratiut.red to ei&n an eUval-ton ^gxsemsnt
with the DepaTtTcent o£ Watet fl£ fhe C&unCy of Kauai udon
appltc&tion^or vracer service, agreeins w accept sucb vacer
s^rvl-ce ae the Departiiient is ?ble co -coiider,

(ee) 1Hotwith»tanding any Uws ta the concrary, ae
now cxLsting DT as m&y hereaftet lie enact6d, otiana dwelLl.ng
unita sre expressly prohi.blted withln t'he Seacli-ff'Plancation

at KiLUvea Bay CoiTOTuaity.

(ff) None of the farm dwelIiiigB or othar
improvsmentB wlthiTi the Sea&liff PIantation at Kllauea Bay
Cormnunicy shal]- be vsed for cransient vacatiop r?nt&l.
purp&sss.

C^!g) The condoininilim'LzI.n6_ o^ any l.ot OE 'Lotia
vithin th6 SflBi;li.£f_Plantatlan at Kt.lauea Bay Coiiifflunity niay
bc perBn-fcfeed only lf approved by tha Deffign Camiiitfcea in th's
iiiatiner aet farth" hsrsin" amd developed in ficcordancs wi.th the
condl.ti.one oS such apprcival^ failing •whleh &ucli
CDndoraI.nluml.iEins ehall ba dac:r!ied in violatl-on of theae
covatianca an^ f^strictl.ons, Th& condoininiufflisiniE o£ sny lot
vitliin cha Cairanunicy sbe.'Ll not resul.t: tn a iiumber of unite
or inteffiBta larger than the TnaiiiTttuiti nurtib&r o£ £atm
dweUlnga pwmitted und&'): the &ppllcabls. zo.ning ardl-iitsnce
and tthls Declflrati.cn for rh&t yarticular lot.

Chh) The Deaign CommiteBe flhall h&^e the
authority eoprotilbl.t sddl~&icnal typee o? activiti&B on and
ugcs of thB lots by tti& QwnBr chrough the due adoptlnn of
tlie. SeaclifS Flaniattoii Coffimuaity Assac^at^on 'EiuJ-es> whera
sucb activi.ci^s and/or usee ars rwt coinE^ible Titth tha
nel.gt'iborl.rig cftsidfintidl aitd a^ricultural^^es wifhin ths
Seacliff Plancat:loii at Kilguea Bay CoTimiunit;

Sacttan 3*02* Eaaemente AttesiC.i^^ffS-E.

ta) As an incldeitt of
Ssdcli.ff Tlantaii.on Communi-ty, tt
to vse Eaaeaene T'2T"1" {bein^
csail), Eesemwt "FT-1" (b&ins
CTail, and EaseiBant "PA-l" (!
easeuencs are over and acroB,
Seacliff Plgntsfcion subdi-vii
in Chat oertaln sub.divi.aiort'
A.asocl.ates, Inc. , ^fced July'
o£ A. ^ortl.on ot the Konwl.Tider'
11-A and B?TD&i der of
refersnce bereln.

Mrh1J6~o'fiiini3 In the
Lfira^lao ha-ve rights

%'B'trtTn
picnic area), whiah

IfifflAi.tider of Lot 9 of the
i8ssement& are shpwn
;d by Portugal and
la-c eh& Conaotldaci.on

Fwil;tl Lott U tnco Lflt
ip i& iiicocporated by

<b) I-oti
be aub^ect tn a. nopeS
purposes of ptovj^dI.Tig
ia£ chese lots iTS&Ehe'
flyeh i-rrigatioj
be a tea faot

?, 'l.'V^S'l, », 9. " and26 .hall
^luslve i^lgation adseuent Scif ttae

p'iftwll:u?ai~iErt.£fll:i<in watflrs tp any
^ll££Plantatic»n Ccminupity deBl-clng

trrigption easciiient nrca shall
intiTig ehe rsspectl.ve lot and

abutcLtig t.'it^^^^ivi.&l^n'v^&vay 86rvl,t>B thc lot* Any Owner
oE uy of^Stg'LoC.i In theSaacllEf rlantBtl.oB CiiBsiiBntty
deairing ^fle u^a of^lits irrigatian esQeinene fcv the pu¥poft6

-12-
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pf bringi.Qg 1-rri^ation wfiC.ei; to liis lot shall have ths right;
ta instfl.il pi.peLiiieSt aoitduitis» OT othsr toeana of sarryin^
Irrieadon tfACer withtB ch& &aid 10-fooc easeiiient area' OTI~
tlt& IOI.B betw&en ttio ne&rgsE sovTce Qf such water and hia
lot^ pro-tfldeii thflt the UB& of th& eaeentent area ahall not;
uTireBee>nably intsrfere with th& use 1101; Infainge upon the
rightg of aGcess ta acid fron the taa.dvta.y o£ drty servient:
lafcf and pr&vided, furi.h&ir, tlldt tbe Owner UClliBlng Gucll
eAaement ared Gh&ll reetore ths ^a&eoi&nt: are? aa reasonably
po&alble to it.B originfll conditioit upon fiOmplftCion cf the
iTiatal lat3.an of the icirigfition watei: systeni. Ko opsn
ditchas ehaU be pstni-tted aa a, means of transportl.ng
irrf.gaeion nacer aoross the eaaflineTit; area,

(c> Fach of the lotB tn tke Sesfll.iff PLsntfl.tion
Gdliiiininity ahaU be 8ubj&at to sheetflow of sitTTfdce wate^a to
sufth los" £t;(Mt che roadwaye froncing the i;6spectlve 3,ot.

(d) TEie follofflng lotg ere aff&ctfld by tlie
follOiWing draiiisge eaflem&ntsi

Dralnage easain&nt t'D-l"! Lote U, 12, 13, 14
 a 15

BraiTiage Easement lrD-2": Lots 2, 3* 4, 5, 6
emd 7

Drailiflfie EABeTnent "D-3" r Lota 9 aad 9

DrainagG Eaaement 'ftl-4"i Lota IQ, 23, 24, 13
flnd 26.

(e) The faIloTCing lcts are afj^&tted by the
follovi.ng utiUty easements;" fy"'%.

UtilUy Eaaeaent "U-l" s^Lot £

Utlllty Eaaamnt "n-Z".

Utiltty Eiiantnt "U;

UtiUCy Eaienetlt 3si"

Uti-lity EaBGiiief

Utl.ltl^r E&geflieni

Utllley Eas>ellf
Section 3*03. Beg^?£Et

Cul-ve-ctB. Su-cface -nu&Ef dfid'^tGaE
itttfttt.on CommuTilty^^ tiendle<

J.af
'^^£S

jot IS

it U

-ot 22

on_ _I>i?^^nage__Di-tchefl dnd
wate.rs £or the seaci),i-f•OUgh a aystem of opfen

diccliesi dxai.itage iple^» cul-ver^ and autleta. In ordfiC
for thc designed ^yBtem^to funofiiOA properlyj this syatem
fflust be kept;

-.£r£i^^: Lobi^ruction&
or l.Tbpeding_ c£ the watar

floor> A.&"syflU^FEI^i&!^^lofcs Id -the SeadlllEf Flflntatioa
Ca-imiLinlty are 3ybject^i^^^§? folliOfflng restEictione &n4
co.v6rtaats;

•:m

"13"
'••'^^".';:'-a

•'::':i\-fisa
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j

(a) Eacti Owner i.s yesponaible co inaincain the
dralTidg® ditches, liilfitts, cillvei;ta, and outletB upon hie
propsrty £ov the frse flowage of stoctn wacer.

(1?J Th& Owner wtll aecept full respoiiaiblll.ty dtid
Uabilitios o£ ttifi drsinage di(Lch gnd oulveT-t fiycM , swck
as falling or drivin^ into" ttie ditch, and ditcli flowage gucTi
aa eroaion, vol-uine o£ vatsr, ets.

(e> Ihe Qtmei« of Lnts 6, 7, lo, 11, 12, 13, li,
15, 25i 26 ancl tli& reroaindsr of Lot S tnuac conatcucc
driveweys OF otlier occes6e& that: completely .bicidg? the diteb
BO tliat Shere a.-ce no obsteurtiona ta flarer tif w&tcTs therain,

<d) Ibe Owiers ahall abeolvo an4 boK the CcvTity
o£ Kauai harmlBaa froin any rssponslbfiUcy ainO Uabi.litl.ee as
a T-fisult oE tlie dralnagE gyBCBm flnd any daniages pr iiijucias
that nay reaulc tlierefrflm*

Section 3.U!t, Use of_L&t$ ZoTied "Afitlc'ultuTce".
Furaiiartt td Chaoter 205,—E6waiiRevfaed Statuttes.

(a) PurauanC to A&t 199, SeBsioa LaWa oE H&rtali
1976, Che tiee of the lands cldBBifled ae 1'Agrieull:ut6" by
ttie State La^d Use CoronisBion shall be prlmaElI-y in pyrsuf.t
af agrtcultural sctivlties and fmlf for tlioee uses
permtgarblE in aii agrl.cultyral ^istri-cfc as cflntained I-TI
Ghatfter £05> Hawail.'Revlsed Statutse, as aiiteTided, whieh
prciv^es as folLows;

(1) WI.chln tho ggirl.oulttu-a]. dlst'e-J.ci: ?11
l^nds -with GOil Glasaifiod by fctie JLdnd Slpud^ auteau'a
Dfitaited Lattd OlaaBLficattion aa Otffifa^^ (Ha^ter)
Producsivity Bating Class A or B sball be' r^ETictsd t<? the
followl.ng petiiiitted USBS!

<a) Cultlvatlcn.^K^aaatlcluding lut
not.llmlt6.d"co £^wl^^,esBta5leg,
ftillagfi, j^ul.ts»lEgirageati3 cltnberi

(b) Garaa aniTfI^R^Fal^^&tiait;

(c) llali^^8''llvaet<in!c, IncludlnE but
Faultry, bees, fieh
il or dqyatl.c llJEe

P'roFiliated for economlc w

(di^^^d dffetlBngB, eisployfiehouBirtg,
ifcivildl.Ttgs 1 or acttvicy wc vaea

tel^^^^? jEanning dnd atiiaal
indyst^f

Fann dvelllnga aa -uaed hareln ghall.
LBSTI d aiiigle-faaiily dwelliiig
icated cn and used in connfictiap
:h A faitB or where agri.fiultriral

activlty pcffvi^ea incomfi ta the
faciily owvpyi-p-s tbe dvellttigi

;) Publlfl i.nsti tutions and bulldlnga

-li-
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vlit.ch are neiieesfiry for
ggyicuLtural pFS^l.cesi

{ft Public an^ prlYflt6 open Arsa typaa
of recrea&iottftl usaa indtiding

"day

Gaiapa, picnic grounda, parks and
ridiflg scablea," biit iiott'lncludlng
draesccipRt al.rporcs, driv6-in
fbBa.bevs, golf courses, sol-f
drtvteg ranges, tountry cXuba, and
overaf.ght c^TnpGi

<g] Piiblic, prl.VACei and qua&I-publtc
utility linas a.nd raa'iI'waySt
trfl.-ttafo-ciaei: atdtl&nat s*lid~wasc&
traps^eir statlonp* an4 appvrcenant
srnflll buil d3,nB & auch a B booa t eir
punping stfltions, but not intilud-LTig
bffi&es or yards fov eqi3iyment>
Tnat&rial, velilclfi storage, sepair
OT: msf.ntenaneet treatoiant plant?
and maj D£ Btordge Cdtllts

"ttot

anct-U&Ty ta agrleultuifal
practiceB, or c&rporatlon ya-cds or
othei llke stfiiccures}

(hi ReteiitLOTi^ ^-efitot&tlofl,
reliabi.litstl.o'ii or IwprovBiaent o£
bulldingG ot siees af tiiatarl.t ar
SEienie l.nterests;

11)

w

'Etoddside staada £(MG' ttte sals of
agricultu.ral pr&^ls^tG sTown on tha
preBl.se 8 [

B.ut.]-ding& s-vic,
not liml.ted,
irooeaal.n^,=acill.ti<

iludt.ng but
[Corsge and

in^Blnfnantie
ir6"'%nnall'y

sce&aory tft the
OT

(It) Agrli ittrka.

W _A11 of rifte ,.i^for6Tiieij:ioned restrictiw
cov-enance wd cond^fei.ana coi^^n.ed iflfihls Section 3.&(|
shail run tflfh the^Cand^unti.^^B^b^(!^6 as the land ia
leclasaiflad fco a La-nd U^^plsc-c-^^^^fer than Agriculture.

(3 ] Al^ "vI.o^^^)Qin of th^ above rafltrlQt.lve
COVfinants and condi^Aa cotE'I^^E^ In th.is Saction 3.04
phall bfi aublacC M<i?'^itafelcm ^S a Ein? of noc nore tban
$5i000 puFBU&nt to Chd-E^r £05, ^Hft'weiiL Sievlsed Statwtes^ as
amended»

Sectlom 3.^
Areasi Land^ap.lnR,

illlniifS Sites* 7vi'we.cy_emd Pviv^e
^ion arT3Altcratloiii oT

itfi sala ee
tht

'and e;
ir of each fsnn dwel-ling aite shall. afc

|nse fccidiply and olaerve the covenfltita
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1

c-OTitainEd in Bection 3^01 her$inbefoi:&, iiicl.ud-i.n^ but V.Ot
llmLCed to fiondODiiMumiz.ing, Idndscaping and revegetatioii
EBC[uirements whera applic&ble, In che event the Omiar fails
to conply with such landscaping aitd/of rEvegetation
cequi.reinente vithiii a reasoflable time, then the Deolarant
ard/or ABsociati.op may gt: i-ts option pecforra &1]- such
laildscflpiiig dnd/or rsva&etaclon work upon the ta.Tm dwelling
sJE.te, and Qwer shall reimbucse Declarflnc or t^e Aasoclatl&n
for the cost thercof prompcly upon dem&rti;! togsther flich
ltifier6GC tbereoft at thc rats of kwetve percent (12%) por
anoyEPi provi,<Eed* howevefi that i.ii no avent: shall sueh coacs
and expeTises chdrgeable Cti OwnaT exceed $20,000,00, In the
event bf Owtter's

"default:
S,n Che payinent of ttie same, the

. am&unt thereof shall be drid become s Uen upon che homealte
as provided tn S<iction $.05 hereoC^

[b) The righe of an Ovm^ to conatruct^
re&oti?tTuct< refipj-ah or alcer any l.iGpcovsmeHt upcni uTidet
o-C above any lol: ar fco piake ar create aiiy exca\'ation oT fill
thBreoni or_to tnake any chadge In the natural OT eKiatlng
sucface dTainage thewoft or -LandBeape Sftld fav^ ^ffelling
site, or to condoDiiniuniiae a lat 1s prohibited unt:il and
yni-sas thc Dimfer of aucTi lot 01: farm dvelling site t&a
&btained prior tfrittsn approTral thcrefor frcni the Sefii^n
Cpflimittee'aa hereln pcovidfid and haa otherwiae i&nipli&d with
all of ttie provi.aions C? this Sectioit, ^

(c) Aiiy Owner proposlng to parforpi^py worlc which
undBT the @rarvislons D.E paragraph <b) Etl^ive •rs^uirea

ptior

SSESw°loitIlu?m*^!' SSiS^s
 C°S1'SI1

(1} Ti'tis Owier sl'iaSI&lintIj^tp th& Oeaign
Conunittee fof approval pT'ioz' to cc&enc^^^iuGh york
prelt.miTiary plfiTis" for- the proE.QS^d^ygrt:, ^p^nced

'by
SR

avcHtect, unleea otheTwise ^^^B^ed^ by the Desi^n
Connniccee, and sli&ying in <Iet^.l ^Etli dSuieneions tthe nature
of th& improvenancs^Ttte De?^i^CQ]milt:^e ahall T&vlfiKi any
guch pireI.imipflTy pl^^i within^^bcty (,60|f days aftei' the
svbnii.sslm o? Etiem co it ^d ahlli^^ffipn such plans t& thB
Owner elttiei with apprDi^^^ wl^S^^approval, ld whlch
Xgttes cage ehe general ^h&^^^lF Ebs objectlons shaU 6e
i^Lc&teS. Failiire t^diake ^^^a^fcum tof.thiTi said alKty
(60) day period ghaFF^B deeuied^^mean that the plana are
appT'ovad.

ga^ar and atlll prior to'e5SSV^9^t
C«"<r Aall aubatt six (6)

Lana aild"uspecl£lcaiii}ng of the yropoaed
^[} C^mmittee/ Includine wliere approprlatfi

:atlo^ a plot plflA shcwl.ng £a56Cieitt;s snd
Lineg^tb6-local:i,op,of all exl.sting and/or

ccwDieiiceineiit o;
aets «f tlie
ffock to th<
snd wttltoui^lli

ss^. i^%^^^
all itE^i&aed ii£t3fTEy Inetallatiorta. The plana a-nd

fecti^tf.ons sbaXf itidtcate sll excerior mac&xials,
colora to be used. Alao the Owrtfir allflll

:ats ^l^^^p&sed cmietruccl.on schedul6> _The Bsaign
C^itt-cee eha^ re([yirs tlias cli6 BubinlssiLon of plaTig aad
ap^ifl-catj.gn^T I)B fl.ccooipanied by & reas&nflble £&£ f&c clte
^ij^pecti.on tha-c^D-f, Thi CsgigTi CoTmil.ccee Bbai.-l S.vom tiroe ta
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tune adflpt 6nd past wltti tha AGaoGlaplpn fl ftcltSdBls of ita
inspactio'n feesi ptovlded, Iiowavetf, that no chonge in flueh
fees eh&ll be effectf.ve uncil Chlrty (30) daya aEter tha
eadie have befin pctsted,

(3) Tha DBsign CoEiini±cce6 ahall r^view the
flnal plsita and Bpeaifications submS.tted Eo lc, pursuant to
fivbpacagraph (2^ aiid shjill either appcove the Bflins ov
disapprove trha aaiiie t,n writin^ wl.chin-sixcy (fiO] daya. Aiiy
diaapproval ehall set fartli in writ:ing ths reaaoas fas'
diBapproval. Tailuie fco BO apprDve ar diaappeove vj.tbin
eaid eixty (60) day psrlod fthal.l be liefimed to fflaan that Ehe
plane ars appi;oved. On requ^sc of ap Ovnee-( at any tiins,
tha Ctialmian 07: ss.f [Bemfcer of fh6 Design Coiiiftiictea shall
give to cTie Owner a certificace ATI ffriti-tie eviLdBriiiittg tbe
appro-val of any pldiis whicti tiave been so ^ippcgvaili

< <) B&tbi.ng heydin &haLl be dflemed ttp
requiie ?n flwner to obtaln appE&val fram fcha Dcgign
Cooini.frtee as Eo any intsct.or improvein&Rts os alteratiQiis, ar
^s to &ny extertor alCeratiaTia br iinproviiTneTits vht.ah are Rot
visible

-fram
itclghbcring property, nor atiall aa Owrie-t: be

required CO obtaln Bp^rovil froiii the Desi,gn Coinnii.ccee wlien
simply recoTtStEuctiTlg OE tffeEiiiisIiiTig in iiaaonlflnae wifch the
color and dealgn of pceviovs l.ffl^ravfiments fliAde by che
Dfi&lfirant DT py^viou&ly approvsd by tfte Deaign Caroaiictee.

(5) Approval aa ti^reinlisjrors pxovided Ghdll
tsfe etEective foa; H psriod o£ one (L) year flTid sbalj. be
dfiemed rgvoked i£ ttie QWIIBT' shall aat h^ve coTflm'enceft suflh
work Tri.fehi.Ti ?aid one {l> year perl.od dnd sh&ll nat
thareaftfer c^Tnplete tbs saroe vith'i,n one (l) year after tlie
coiimaneempnt &f such confltructioTi, or iii^chs ogse of
CBndoaiiiiumizing if the Owner shall tiot t^i^ ciirdpleted the
procsaa wichla one (11 ysar. If che Otn(iei:'^[hflU tiot do
coTBBieTtcs wi.thin adld oue (1) year pari^di or'^pmplated tlis
condomiaiuTitIzing proeess wlthin saidt ^s^l) ^ar period,
ch? Ovner ehall be lequired Co resabi^^^^^^^^] plang and
spficifica^ioiifl £or dppr&val, snd the Pesr^^^^lbjree ah&ll
not 1>& bottnd by any previoye dfiai^ion I.u%6yiewi<ffs ag&ln
suclt plans d&d apecxficationg, tij^^^^sy.^^bsc approve or
disapprove tb? sirne in wieittg •mC'El^^l^^O) fiaya after
suc'h i:e3ubm3.9siaii i and th? P^^g^ CoffliniTt^i^may roquiTe
sa&thsr JLnspeetion fee,

(6) TJpon t^'i
which approvad p^gs ave cai
6he Owiler a'hall ^e

•WEi.tte^
CodtrttiCtee which ahall wi-fchin
work to dfitermlns wtiet^^^i.t m
compldance with the a^)
tlie Design Conmifcfc^ fiTid?"
gubdtanti.al oontplj^pe wi.tfa''
spBcificacia-Tia,

'
it ^lhftU

noncompliande

copiplet^
l^ed

:ice

noncompltance.
such naa&omp;
such nocifii
Tequlred,
eomm&nee<
period,

J£

cf any work £»?
jnt to chls Section,
•e&f to ttia Dfeaign

^aye itiapecs sucti
itfld m sub&t&'nti.aL

tlane ari^ gpeeifiiidti.onB* I£
siwh worfc ffas not d&nft in

approved plans and
notS^'f t'hs Owner

-c£
duch

ths' Owner ta remedy eucli
jwner shaLl have faiLed

-ta
rsnisdy

siXCy C6D) daya frmii the date p-E
.longsr ctme as mfty reascmably be

4.ded tlinc'^he OWKBF hag i.n gaod faitlt
tO femedy wi.Cltin flaid aixCy (60) daya

'&igft^amintttefi sltdtl nacify che A.asotiidtion ot
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Kuch CallurE, Md tbe A&soetation sliall eJ,thar reinove th&
InipTpvement OT remedy tlie nonaomplidnce, imd tlie OwneT BhaXl
relirburse the Aaaixiaei&a £01; &J.1: eKpensa^ incurred in
connflC^iOTi tbeTawiCh» If ?&r any ]ccg?on the Desi.gn
CDnniiittee shaJ-l fail to natify the 0»m<ir of any such
nonconipliance wil:bin thirty (30} <)aya afceir r^ceil.pt of such
Tiott.ca o£ coTiiplecioin thereof fra-in ttiE Oisn.er, the iniprovement
shall be deeined to have be&n c&uipletetl i.n accor<lan--ce with
sflid approved plan^.

(7) The Desi^n C&imnittea shall have n& po^ec
elthec deliberately OT; through inadvertence tv vary any of
the scsndardB and restriccioas set foT-cli •E.n the Sgacll.ff
Planfcat.ion Conimunity Res tri.Gt iona, cxce^t o.a rafly be
apeciftcslly p6ffiDt,ccsd Eheraipp  d in

"ctie
event: of

violatlan cf any o£ such Seacliff Plflntation CDnuounity
ReBtridtioiis by an Owner, whetthec or nofc cbe De&ign
GoTitniIfctee stiall have approved the plana and spefiifiiiationa,
tlie A.BSOci&tJ.on or sny" bther Otmar'sli.Lll hav6 fchc zt&ht: to
caiimneiice aad pursue any ifSTiiedy providEd in ttl6 Seacliff
Flfintation Coiiimunity Regtricti.OAS £ar fchfi vlolifitlon by an
(hmai: &£ any sufih testrifitlonB.

Efli In revlawl.tig plans and ep^ci-fications,
the Desigp Coimaltcae eliall cotisldc-c ths T&quirementB and
reptridElons aei fflFth in thls Becl.aration and also shall
consider whetliei t:h& propoaed impEov&Tnenti

(1) IB tiooifpa.tiLfcile and iv. liaFnioiiy wicb
the surrovTidtns envj-FftnmenE as wel.I as to [lufllitY and typa
of iDflteridla and wqrlunatlBhi.p an<t a& t& eitteEn&L deeieii and
appear&nce wltti refaEence to exlsting stntctursB and other
laproveTiienta in the aree and with refetfine^ to t:he lacatl.on
of- thc propoeed imp-covedieTit wlth Esspect^^ bopogiraphy and
Sround elesvationB*

(2> Confonna v-o
enCire development.

(3} CanatitUti
d6valopmenc of the lot atid/oy fai

(91 tii revlew]
foi* the condoDlinluutlaing of
f&regolne condiderationa, tb^ Deji
conBider'cbe follo^n.e;

a sui''
^iee,

plpti of th&

a^d adft<iuate

.ans anS'"a?^peGlficat3.ons
sn<t tn a34J-fct.on to the

^gn C^pmittee stiall eurtlisr

individua1 inteT e B fc s
thefeoil.

'tl) 1a'y..as..^
Eartn

'awifIiT^fl Co be constrticted

och^r iutprovefli^nts '^&^ti.ve tv
itid tba vlewplanas afjgapCed lay
master plsTi fo^t:hs
dQBiguln dnd 1;
e oiKl-tnDintuBitz £EEg"
GEbaT impro%MgaEiC8 ohs^
Gomiaittee
snay raqul3
deemed ap'

^isnt af £a.Tff\ dwfilUtifis and
ie rofLdvsys, adjflcont lofcs

:he pT&paaed placemeiifi. A'.£E lot, aliowi.ng the exclusive,
(n sleroants of^ tfae pT'oposed

il&cemenc of fava. dvalliiisa and
ie 5U.TimifcE&d to the Geaign

tiiue of applicat-ton, 'i'he Deaign Cwssvf.t.t.se
l&r deiail-s and infprpLatton aa ip^y beOtt

late Igty the Degisn Compiittee tc? permlc a
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thorgugh &vaLvatlon of tbe applic^tlon to addreBa ths
restcl.eti.ve cova-aantB and conditiona h&rsln coittained smd to
avold a l-eBsenlns of Che quallty o£ c.1he Gcsnuiitini.ty,

[3] The adfiquacy and quallty of
landscapitis £01: the lot- A niaster'l-dnilscApiiie pl&n etiall be
Bubmitted to fhe. Design Coimntirc&B 3t the

~
t-S.we of

applieati.oTi, indicatlng ln sufficient: detaU tha natyre,
type and de^res of landscaping proposedi

(t) Tha adequaay of t.he
condciminiuflit.ziftg itocuinenta to i.nsure the observancs and
epnformance of the r&strtctive &civenani:s and conditionG
hereln eontaiLned.

(d) Ihe Aa?ociet:ion shaU, in the aveiit of any•vlolatlon of t\ie provl.sioiis pE fhis SectI-OOt restorc such
lat or fam dwelUng site tto its_scate exletlng imoiadl.ately
pti-or to auch violatloni including the reTroval of any
unauttiorizetl powart t&lsphoite or athfir utility line. The
Ownec ofi auch'loc &r farrd dwelUns slc& ati&ll rei[nburGe tbs
As soci.fl¥ii?n fpr all expensea ineurred by it in peEforra.lTig
ttB obll.gationa ufldar tnis pAt&gfaph.

3e<;tlon 3^6. Gonuopn_Are&j_ .y.aes._an4.Jte5trictt:Qns^ Ihe
Oeclflfant may, but gEaTl be under_no obllgdtion t~o—astadido
cfirtalii flT:eaa wit:hin tbe Scaclif^ Pl*intaCian Cammuttity a.a
conniion oratts foT recrcational use by the Ownerg. T-n guch
event:» the use of the QOmiian aTeae shall be BUbject: to tha
fQl^owing MKme and co-nditions Ii^rei.nafcsr ^sst ?Di-t:b or as
iday 1i6 confcalTi6d heffiin.

(a) Tha uae a£ the Coiaimon Area s^Ll be rsBBT-ved
t:o all Ownera, _except afl herein spe^lf^ballj^rovided, dnd
avevy flwner ahall havc an e^seroenc to^^h^^aa'^f the Coromon
Ared', tihlch eaaement shdll be appurt^^^^^Bi^BhaLl paas
viril' de~ti.tT«"u"ever7'lct',

-s»ll?iE;"^^^Kt'°-the-

fQllcving Uml.wtf.&ng and restrlctj

W fhe vee. of t?ie
fltibjecl: 1:0 the Seacliff Planta^ nnmuaity'

shall be
ilea.

(2) Tb^ UBS
eubject to aufih fi^emsntB
thereEroim st the C^ o£ corr
erea co tbe. A8flocta"£i,oTi,^E:a
fc& the DecLd-cantt tlie Q^nAi
and to any octieT persi
suihoEity g$ provide^in tl
puTallc utilj.ty easeTme|^^ and
to tinia be tdken UB§e^ttie
sucli otber ro^4 ajid pul
may fram fci.ma ^^tline
A.aeoeiatiorti pi
Sectioa 5.05.

lon Acea shgll bo
^a£-wsy reserved
iease of any common
as oiay be ir&seivetl'and Ita successore,

issociation or govarTnnent9l•ation, M guch road and
•nf-way as inay faom tiTiia

pDtf&^^i£ eiDiTient Eitiind'Ln, and lo
and ^cJ-vsw uti-licy eaBeiDsnta aa
granted or conveyed by the

,e provisi&ns o£ parasrap^ (c) of

No Iniprovement, Bitcavationi f111 or
vy way alterB any c&rincon area fram ita
;'ate up&n ths data whtch eucln cammon

3e&aed'to the Aaeociatioti altall be made
;rict compllence wi.th and wittiin tlxa
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iBst-ri.ctl.aiie aii^ llm^EaUiottS of t1te provi&ions of. Section

(4) fhe usa thereof sliall bc subjppt to all
t:& Sf conditioiia artd rsgtrictions set ftirtli in ttifl lea?e &f
any autih cQimiot) acea to cbe As&&cidt:f.on.

(5) Except: Co the e-iit&iit: (itherwise p&rmitted
pusguanc to ttie pravlsion& o£ aubpaTBgraph l^) above aTid
SfictioTi 3.05, tbere sh&ll be nfl u-se oiE tha Cominaii Area,
exdugjlve ef roads, except recreational uses which do nqt
injure or scar che Commoti Acea or thfi vegetaCioit thereof,
incieaae the cost &f Tfiainccnfitic^ fcbereof, or sauae
unreaeonable smbsrt'aaajcenti diaturliartce OT: annoyanM w
punera in tti^ii enjoymanfr o£ che Conimati Areaj wl.thoufc
llniitlng She generglity of thfi forfigoiTig;

(il Ihere ghall be no uampiitg In tha
Gomntan Arca,

(ii] Thara shall b» IK? fi-ree fitarted or
iaal,ncaiTt<id irt che CDinmoii Area, except Sot fiye? containgd in
avKc.a- or fsftilitlee providad fay ths'Asfldclacion flpecifically
for aTwh purpcsaBi

(iii^ tTa siit.raal.s shaU ba psrmt-tted in
t'be Cciinmon Arsa siceept geiie^ally reca$ttl.aed Iiouee OT yard
pflts when acconpanied by-an4 undfir the'concrol of tTie OtonETs
1:0 flhGfli they belong-

[6? Th^ righcs c<? vee and enjoy che Coniuion
Ared sliall e^tend co cbe menibera of the faml.lieB of all
OwnBcc an^ fchalr inMiceeB.

Ssetlon 3.07, COTmlion Afea^ CORBtruction an.d
ALtorotiqn of Iinprove'menta* Ha iinp'ffovemej
warfc wnicli in aiiy w?y ^Uers any coinnion flS'^
thsreon froro ics nacural or existing stace
such cOTliniOtl Atfia ar impravemBTit was aciffuirtd
tha Assaciatton, shall be atdde w d<
cqiupliaiice witli and witliin the reati
pf Ehe foUowtng pr&vlalons of ctii^ ^ftcti

(g) EscepC to tthe sx(
y&.SA^tsph (c) bel.aw end except'
permitted under flny <;6iiveyanci
co tlie Agsoci-atjloni no persi
iCa duly aufchorized ag^ntB
refitti.&h, alcsr, loat.Titaiti
upon, ar flhall ci^^ge the ni
or shall ^atroy ^S ssvsrve ai
vegetacion uppn sny co^Cffi dr<
reflitl&h, alter or ma^^^^any
Iniprovement u^6A, uajl^" a^@b^e

diicdvaci&n or
OT iniprovenifettt

the date wlien
or l^ased to
In atriiit
Limi.tations

co

conS

te provided ln
;c othsrwigfi

.eaee Q£"^y coiamon 6fea
than the Aseocitttion &r

coni^ciiuctf wconacruct,
excavflCiofi or £ill

|istiiig dTainage of,•ub^ ground coveif or
"5'"!c-'.."c°"t"'°t-'-

pSFE" of thB exfcarior of ai»y
any comaion arfia.

'ate

(b) E»e<
paragraph (o) helow,
o£ the fldts ^nti.oTK
ABaaelfltion ats^&»»Bubi
approvaT. cha,
work in fiuch' forins"
B63ign Coi

tn Eht"'^&t otlMCTlae tro»U»4In
ths Ae^ciatlon p-cflpgseG to do spy
in parflgrafh <a) abctye, che

to~ che Vesi.yt Connnlttse fot:
^•^Tid gpaci.ficatioma fac any auch
^^taining EUch infomtdtl.on_'aa 6he

shsll appirove the plans and speclficaticKie

-2(1-
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submitcfid to ic pufauant to thip paragraph only Lf th^
fflllowing coaditions have all been sat:i.sfiedi

(l^ If ttiii pLans are to cqnsci'uct any IIPH
t,mproveioent:^,_ l-nGluding any &lt&rai-tap af ths eKtsrior
appearance af any eKia'ting' linp-EOvemenCe upaa any copnnon
ajcapt the D6Bigci Committ:£e finda rlist gych iinprovstients
complie? with  e atdndacde and restricttans ?sc forth in
Subpflragr^ph (fl) flf paragraph (cl of Sectian 3.05 ^l.th
reepecl: to farin dwelli.ng slees, 01 any prAvfi[:6 ot eo-tenanay
area appuitenanc cheTEta, viilch Standarda &nd restrictI.Otis"
will also ^ipply co eoinmon areaa, and that ctie <)eaign ar svcb
iniprovement ie reasoitably necdagary or deslrabl^ in ardei eo
carry out the aiuo &f tlifl ABSBciatlon anti is io hacfltony with
&eher ImpToveinenEa and ths ovcrall, appearance of ttia
Seacliff

"Flant&tion
Commwnity e.s planna'd".

C2) The Sasign Gcmtnitcee tinda that the
proposed 'work ?hall noc bscsuse af i.ca 4esign rtAtterifllly
pre^udicti thfi Se^eltff yisncation Coimnunity OT: any Ot»ner
therein In Chs use dnd anjoyment af ICB propfeFty. Such
approval fi.'hall b& in writing^ Exc^pt thac plans whtch .have
nei.ther been app^aved or rejectsd'wlthin slxty (6D) dayB
framthe ^aCe 6f aubmisaion chereof 1:6 the Deaign CoairniCPee
shall be deened approvfid. Rsjcction &f plans liy th& Oeaj-gtt
CaniijilrMe ehall be in writi.na diid shall BST; forth with
paftlcularicy ths reaeons for'such re^&ction, In ths event
bf a.v.y such rejectxoii any meinlae-f of the Board Gliall have the
rig'ht co eubmit td a Tneetlllg of the Adaoclatlon duly call,ed(
the notice <?f wtiicli ahalF contain r&feicence tc

-
the

cortflliieTfltioo of the natter, the qveAtiLon o£ vhetfter fco
afaflndqn the p^oposed uorlc or ta hava ch? &3S^ rad&signfid dnd
reaubtiiittcd fco i:b& Deeign Couaniiitee fDr ap^^al^

(.;)
time to tlme:

ms AsatifllatioTi piay, at: j?tny tfi^ artd fiani

(1> S«un«trui!t, r«Bl«uyWB®,ahan;
impioYement ar portion tbsreoJE up^^a ca%Dn acea lit
accordance vit^.

'the
last plans ^^^^^El^ved toy clie

Deslgn Coimniccfifi, or if adch imprfSven®^^^^edupon the
cqsimon ^res when euch coinnon ai^^^^? CCinve.yeU'^t leasad to
ehe AB&ociatipp, ctien in acG^3^^ ^•th

'^he
osl-glnal

design, finistt or atandard ^f j^hetr^tetiori sf auch
iinpraveiEeot w'heit AUg.^ coidiGon ^ye^'was fift^veyed or leaaed fco
the Associati&n.

W^ ConafiaBt.
'^8^®",

lefisce or
reflnish any road iDipro^m^^upon &ay poT-fcioii of che Coinmon
Area desisnatsd fln a gpil&lvl^^^map, dg^a road,

(3) 'iEaSlaf mr'VccaycS tcesa a-c any othei
iTegetation UpOtl d iSil.Tii^in area mid to tbe aKtent the
Associa&Ioti ^eemg^necas^^y for the con66r^atioii gf natsr
aiid •ail, plant.^^sa^'St' *"d Swnil cwt.

^) Plac^m^ (naintaln upott any commoii area
euch sI.&DB .^^^^rkera &a ttha Asaoclation nifly in its gole
dlscretton<^ct6fli( s<;^3Bary for ttie iden^ificacifln o£  e
Seaeliff ^lflngfffcion ^Coicrounl.ty and of co&ds, fo? tlie
T^egulatl.cio^oJ^fcffl^fi^ iTicludi.ag parlcitig; snd for ttie
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rcgulation and u»»of the conunan arsa and £or tlid h.ealfc'h a'n<I
welfdre and tlie safsty of Oimfit-B OTid to che pybl<Ci psovided
Ctiac che de&i^n oC any stich aigna OT laarkerH fre flrsc
flppEGved by the Destgn Commtttee^

Sectl-on 3.08. Prea Utnpci.cn &£ CoMpI.ianc^. All of the
Etil.lowlTis improvani^nc B > eiecavaciana, £l.n-a cnd ottier evcli
vovb shall for all pui*pose3 af the Saacl^ff Tlancat.Lon
Commiartlcy S.Bsnictiws be ^oncluaively proaunied ta be ±n
COMpliance with dnd wlthin the reetrieti.ans and ehe
provialona of chls ATticle III .>

(a) Those exl.stiiis or naincaln&d vithJ;n or upon
any property wlthin the SeaclifE FlancatJLon Coniniynitt? at ths
tlma Evoti propgircy beeartie a psrt of Seasli£f Planfcacion
Comuuni-ty.

(bl Ttiose exJ.&cins or maintained wl.thin d priv&te
OT co-tgiiaTicy area at ths ti-TOe such private OT co-tenaiicy
ares was ^irst: conveyAd co a^ laasad &o ati Ownci:,

(c) Ihos^ fcani fiima to tivw congtruetedi
Tooonetrucredf rafl.nialiad. alta-ced, I.Tiatta.lled OT Tiiaintat.ned
Tlpon any property by tlxt Declai;anCi ox, i£ not in cdinflicc
wlth any

'speciSic.
restriationa lu the Sea.cllff yiantEitI.cn

Caamiunlcy Kgscri&elons, pi.irsudilt CO plana and Bpddlficatt.ons
appToved by ttie Das-Lgn Gomntittee.

ATITIGLE IV

DBSIGN CQMKFETEE

Section 1(*01, Pssi.gn Comtnltbeei Organiaation, Foffgr
^E_AB2oi.tltntenc and Itemovdl af Kerab'srfl":

(dj There ehal.1 be a &fiB±an Conmitl.tCee of Cltree
(31 cegular Tiiembars, conaisSiTig o£ at Mast: <ttl6 tl)
representattvE of the Beclarant and e.c^^a.st 6fie (1]
repxesenCdtiya of t:he Ownecs. In sddlcfcdti^to the diree
mETObera on the B&sign Committee, tlie-^p ahaMs. also be aii
altemate Ufidber, who shall ast <lTily^p che

'^gance
of

T-esular TOeratei: of the DBaiga GcirajiiCtjM

(b) The following per-so^ia we%ier'tti&5^|eaLgngt:ed
aa the ini.tlal ragmbers o^ tSe Cesdlkn Coaim^fctes:

(L) nosn t,. 5e1

(2> C&da C. IB^^^rt

<3i Jdmes

<f c B°TT%iyK« i (a>Si>»naf nrinbnl

Sach of ffaid peKs^ga
Ci-me <LS he Ii&s resif
auccseso'i* haa bean ap)

(c) Exej
righc froin ci.ine t.8 ^&me

{ia i5ffl.ca until evclt
ien reTDpvgiI or his

h^reln aet ftirth,

i^e prflvlded herein, ctie
cic and ^^niovs all tiiembers of
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t:1^& Daslgn Canmiittee shall bt3 and i-s haraby r'aserved and
vfi£ted aolely 1-n the UecilaraTit,

(4) The AsfioaiaEl.on shall have cbe rt.Khc co
appoint and remove all iDem'bere of the Sasign CoCTmt.i;ce& from
an& afcer ten (10) years fr<wt ehe date of tthis OeclarfltiDn,
providedi however, ttiat i£ ch£ tfeclaTfldt fsilB t& exercisfi
it£ rights under paragrBph <c) Eibova^ or racoTds a
dedsTa'Eion watvlng auch

"Tighta)
thfr AGaoclafcioti ahall

thereu-pon and thereafcer have C'he rigbt c<? appoLnt and
femove alt nieEnberB o£ ths Deaign Couiniit.tce,

<e)_ Any nispiber of cbe Deet.sn Cominlttee rnay ftt any
tlme re 3l.gn from

~th6
Sestgii CDDtmitfcee upon wrtttan Ttotlca

dellv'&red'to the Deelarant", ot tt& Khe Aaao&iation, vhl.chever
then has the cight to appoint and reni-ove iiiemliers.

<f) In tha evettt tbai: ac any titoei ihrough
ill-TtssB, abaeuQB, resignatioii &x for any o&ber refl&on» ooe
ar more ineiiibBrs af Ehe Basj.gn Coninii.CE&e ia tenip&EAFJ.ly
unable co pfirJEonn hls or her-duti,fi& AS a caDimlttee meTiiber,
the alternate merab&r roay e-ct tn p]-acs cf such insniber so t.ong
aa sVsQh nieribet ie unable to perforiD hig or heT- dufcies,

Seatian zi*Q2, SesiRn CoBirnittee tiuties* Tt Bhflll ba
tiie duty &f the &aaJ-gn Gomiaittae to conslder and act upon
such prapoaal-s or pUns from !:iTii& to tl.pe &ubinlt:tad ca it,
pursuant" co the prflrisions of A-ccicle III, to a.Soft Design
Gotnintttee tulea purauant to Section 4.04 and t& perSorm sucli
other du&iea froia tiuie co tinie delegated to it by the
SeaClI.ff Flantaeion Community Eestrictlons.

Section 1(,03. Da&ign CoEnniltcee_ Mee.j&ing?i._ Adtipn
Cotapecisaclon Expenses^ Ytie Design Conuiitffi^fe sh&Ll meec from
time co tiine as Tisceesary prap^rly CD p^^pnii ita durl.ea
hereundeic. The VOM or writtten &otl3eut: t^dny two (2)
members stiall constitute tha act of Jt|Tie De^gT1 CciiimittEet
unlesa th& unantitnoys a&tion o£ Ite^^mte^i's ^B oclierwlse
raquired by th& Seacliff j]-»ncaciot^ewn^^^^^st:?'tctlons,Ihe Design Coamiittee shall kesp an^l maiT^iMS3^^^cord of all
dctions S'rom tiiae to tlme taken ^^SIE O^igtt Couunittefi at
euch maatinfis or othflrwtge. Su^^g^^^0,i^l,;J. lag chaTg&d by
fihe Des3.gn Conm.ltteeaiidshflll^be pc^jPdi^^ior in th& rulee
proniulgst&d pur&uant C& Sect;fe^^^0^i, e^c&pt that no fsea
shaXl be charged the Assc^SSt
aufhorized by ehe Agsociat-^in,
Cuiinoittee ahalL n^& receiv^.as•ire.nderedl. Alt m^^ra ahal1
E'or reasonable expen&e;
the pe-rforniancB af ailyj

in. ia, UTllsaa athsrwAse
She m^nbeTS of th^ Deeign
comp^sation for saivicea
entl^'ed to reiTiiburaement
§^^feHi in connecti.on wtth

(tj^tee Rules, The SesignSectim fr,Oft.
Co-TiiKilttee inay fcoiit^K^iB to eTrtt^Glnd tn its sole diecretion^
adopt, fltdfind and re^sl by u^ialmciu& vate, rvl&s and
regulations to ^e kno^gi aa the Deai^n Coiiimitfiee Rulee
whlch, ani&ng O^^E_ thi^gs, Interprer" or _ iinpleinant _t:h&
provLsipTi? o^^^^^^^able sections of Actlcle III
pertaining to" th£~~3^^^^pf impraveTpenfcB, penfiitted aad
prohlbitsd^^^afld ACttvtlieB upan tlie lots'end wl.tlit.n the
Seacllff ^^ifi.oi^ at Kilauea Coiitntu.nity t and peraitted and
prohl.bt.te^t an^niale ^Pon the Lats, whlchinuet be appfoved by
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the BeGign Goimiitlree. A copy of the D-eslgn ComoiiCtee Rulea,
as tbey may from timfl to tiine be adopcedi amended Q-c
r&pealed, cfirtifled by any mambGr of the Desigii Comroicfceo
eltaU be k&pt aveilabi'J.e at all t:lTde& at the office of ttie
AsBdGiation and at the officae of tha Daclarant, fof the
inspecl:ion of any Owner, aTahiteat ar ag&nt of ttie OwneTt
The Besigii GoTTffllciree Rul&s shdll, bo the Gx.^ont praise-t.&al,
estsbliah the standarda whlch shall be v^v-i-ve'3. i,n Che
constTUGtion of any i'aiprov^ments to be caTiatKUeted in the
Seacliff ^lsncation Conununity,

Seacian 4.05. llQnvaivey, The appraval by ttis Design
CommLttee &f a.ny platifl fllld epscifications feir any werh fione
or pt-opaaed or In Gonnecdo-n wiLch any ocher matfcBr reEiuiring
the approval of the D&sign Commj.ccie und&r tthe Seauliff
Plant&lj.on Coimiunity Rafltrlctiang, vha.ll oot tie daemed fco
GQn?cl.tvt:e a vaivar of any sight_t(i withhold approval SB to
any siinildr pLfln, drawiiig, apecificfltA&n ai* mflttfir tsrhatever
sulisequently'or addtttonally'gil'binittfid fov apprcval.

Section i.06. Li.flbility, Netchsr Cfte Deaigil Coamittce
nor ^ny Taemlisr Slisr&oJ: shall be llalile to the AssocsLatlon OT;
to any Owner ot fco any other parson for any dflinage, IQBS or
preludicfi suffecfid or cletimed on account of (a) the approval
of any pl.sns, drawings and apaciflcations, wbetbe^ or noc
defecLi.ve, <b] thfi cDnstruatfon or gerfaCTDaoce of any work
tfhether or not pu-csuant to approva^ plans, drawlngB' and
spBcjLfications, ov (ci the 3ev<slopnient or jnanner o£
developoieiic of any p-r&perty within the ScLat3li.ff Plentfitl.on

•ty, pfovided, haweveT"^ tbat aucli niember hae, with the
ac.twa.l. knaw'ledge poaaeased by hira, acted ^n g&od falth.
Wt.thout i.n any v&y limitting the geiieralit;^^E the foregot.ngt
the 5ast.gn Co[Binitta& ov any iiieni'ber thereof^y, but ts noT:
raquir^d to, cEmaillt wich or hea.r the ^Assocs^tion 6r any
Owncr OK .h±e grchl.&ect wf.Ch resp&ct t^any pl%La, dra'Ringa
or api3Gi£icdtlana OT any ofchei: pT'op^i^^^dn^ted to the
Befllgii Conmittfie.

S&c.tifiTt fl»07. Absence uf COT
at any tiae ttirou§h—d8flth,roaigna'
ttfiesonr there ahsll itot be d D<
n&e le tlie meuibeTs nccessflry
che spproval or actlon by

~
^e.

requit^d heTfiUBder for guch mati
for a pertod o£ rifl^lesa fchi
until

'ttiere
Gli3ll'^i£ain be

auffici.enc iitembei'e, dur^g^ the'
Declanclon all ••tteit.^BlB'ri"?
may bfi approvad cr don^r K^^i
tthe Pteaidcnt af ^fc Sofl^l
Aspflcl.Eifclon, <?r any^'^y.s^
certiflcate Ehpt
ths ^equired m6iaf
accing pursuani

the event chat

.cS^Kor
'?i^ei°.

ihall'on a p?rticulss inattei:,
'S^S^k CMiiDiCtee being
?nd^uiih situatioii lasca

renty ^O] days, Chen, and'CcroimittCee »ith
m (1> ye3T& of thia
appraval or aecion

,13eclardilC and tliersafce); Tsy
^lflntsti.on Comrttuiiity
tt thereof, and tlfsii: '

freeEi^fo De&Ag.i'L Cocanittee, or tbac
not present, and thfit hfi was

:hority of chis Section gliall bc
conclusive be^^i^@^^^ti£r?, chs Aflsoca.fiCiori^ any
pur&haser, lease.e, iiiorT^^^ oi' other eiicuiahca.ness, and any
otbsr pMSO.ffi^^^hfi Declazant, Fresident of Vio^-Preeid&iit,
ae tlie cs?^fiiii^5e, ^tiring lier^uindaT; may ejflploy a regiscered
Hawaii ardl^ic^'t or %n^ineer to cender fcechnl.cal adTfice ip
tonneGtioii^wr^6h flUE!l@ma6Ser dnd Co teceivc seasonable
c!<mpenB(l%J:» U^t by tha Bliatd, for hls canlcaa.
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A'RTICLE V

5EACLIFB PLAIiTATION AT KILAU11A BAt COMKUBI'lt ABSDCIAIION

SectJLon 5,01, QrEanizatton,

<al Ihe As&ocJLation is a nDn~pTDfit cofporstlan
charged vl.fb tlie dutie& and etnpower&d Kith the rights ae):
fortli tiarcin and In its Articleg find By-LawB.

<b) tit the event fchat the Associatiiin a6 fl
i!otp0i:dt6 encit:y is diasolv&d, all of l:he assei;e of the
corporatlon &hdll be dtsiiosad of as flet forth in the
Art:icl^s»

SscfLon 5.0£. Member&l'itp*

(&) ^a.cb p&rson, corporfltlan oc tifcltsr l6gal
enelty 'who is, of such petsonai coEporatit&ns ^pt otther'lagal
BntI-tLee who are the owriar (h&rejln c&lled ?n "Owner") of any
fam dw-elling eitea within the SeacliSf Plancaeion Comnmttity
ghall &utomstl.caLly beoome d member of the Asflociation UfOfi
flcquirirtg &uch ounsrsltip &nd eball cemaiii_ & iiieinber fchereof
Ulitil Buch tl.ms as such'a.wiiership cfiasea for any reason, at
whlch tiiiifi sucli dieinbe-cshiy irtt thQ Associai-ion sb&ll
autooiatlcally C6aa&. So pers&n otlter tl>an _&n Chmar Tnay be &
TlWTnber Of tbe ABSOciatlon\ Mcinbcrship shall b6 appurfenant
to an<) aiay not be separBte £roin che owierab-l.p of'aiiy fanii
dwelXing stt:®.

(b) Tha pights, dutiea, _ privlleges and
obltgatlons of an Owner' 39 & Tiisi°1?ef <?f fche^fcBBociation shfill
Tie cliose e&t fort'b i-rt, 3nd ^hall. bs exerc^ed atid itaposad in
acaordance wf.tlt, the provlfilonG of the S6d'^l.f£ Flancatj.cn
CDmmunity RestriGtticmS, ths Articleg ac^ che^y-L&ws of th6
ABsociatl-ott.

WCB &liaU be a&-tiy,.^^,
of ^heche D'BiSHt aa deftned In

slcss. rChe OwnflE, or
ETDI ^pUine sites,

Secciom 5.03. Votlne Rf.ishts-

(&) The -tfDting rl.ghts,
aet foirth in th6 ArtlcleB'ani
AGSOci&Cf.on. Yhs mBFihera shalj
A.Tticle I hietein» of fann dwi
Ovme'ss JLd tbe agg,regate, of ^iy
iTidividuals» corpor^ti.ona orIpit^r_ls^ffiL &ntli.ties, shatl be
etitltleil to on& (l^&ote fcr^g^li f&rTg^weUing OT- pafcentl.al
fann dnalll,ng pefilifet&d^by .^E^^^r^^ Revtsed &tatutea
aiid/DT the CoRiprahenBl.v^^onin^^^l^ice o£ tlie Gouttty of
Ksiiai an each lot cwnfr^^^^, tnore then one (1) ^ersoii' o-c
entlty owns one give@ fBTEi^^^.lirig aite, flfty oua &JF said
persa.na o-c entlt-LeB^sy exer^l^^^i!ti4 one <l) votB aa th$y
shall deterdiltie, an8 1^| tb^y c?^&t flgree they Tnfly each vote
theiT fcactioiial .iilCfiz^st ln tiS& vore $Uott:eii to itieir
TiieTinberehlrp. ln^> .averii^ hQi'nevev, &hall.-niDre thaii ane [1>
voce h» B«»t••II^^M^S^C] any one fltn Auelll.llg •lte.

[ery Own^^f a rasidentlal homaaits ahall
pronptlr b's dut? tecorded or ti.led ol i»c<ird the
Beed', agsl|Eirae^lr or ^itthe-i; conveyancs co lii.ffl flf su&h 1ifineBit6
ov citbeT; ^rid^ice &f^il.s titl-e the.reto and atiall file sueh
c!orevey&itce%^£t'i andj^Gsenfc such othe^ e'videuce of his title
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to the Bosrd <»£0±r&cit:cirs, and thc SGcretary ahsll mflLntaiin
all such i.nfoa;i"atii3Ti in the record of ownsrahip of fche
Aasi3c±atton. Any Qwner wlio. ffiocts&ges ht.e bonieslce or any
iiitereat therein'shall notify the~ Boatd o£ SitBctOEs of fche
name and addiress of hie mortgsgeis, and als& of cb& rsLfiaas
of such lEovcgage, &tl<l Che eecratary shall DiaincaJi,n &11 sucb
infOjMstion in the recatfd of ownetahip of the AssDoiati.on.

<c> Tbe S&ard of Sicectors ipay na&ke gucti
ragulstlDtis, coiiBistBnt: with ths tacnis of the Seacliff
PlflTttatl.on Cpmmunity E^Atirl.ctions, the Articl&s and t'he
By'.Lava of the Asaociation as it de.ems ad^isdble for aiiy
meetine flfntembers, in regsrd to proof sS jiieinbersbl.p in the
Seacl-ifE ?Uncation Ciramunf.ty Aasocl.ation, evtdence o? rteltt:
to vote tbEt the spp&i.ntinent and duties of iTispactoica of
v&tea, TegiBtratiOTi'bf iiiembera foi* voting puiposes, and auch
ocher m?hers coocsrnlng the condusc of'iniecins and votiTi&
as ic shall deeni fit,

(d? Any tnanifaer nho is tn vl.olattan of ttie
Seael.i.ff PI.antatlon Coinniuidtty Riifltrl.ctioiis, 35 determijied'hy
thfi majorit:y of tha BOcirdi pyrsuant ta the pilovi6ion& o£
tlils CacletatiDn, shall notbe entitled t&-voCe durlng sny
perlod in whi.eb sveh vt.o^ati.on coattnues* Any memb^i wbi? i-s
delinquent iii the paym&nt flf any aaseBBmentt other feea cr
tthacges levled jfyr5tiant: t& the prcrviaionB of thia
Decl-aracian ebsll. not lae entj-tled co v&ce dvring aiiy pertod
in wht.ch any sush fees of asassaments ara delinquenc*

Seccton 5. Qfl, Butj.ea and OblieatlLon oS the
Aa^eQctati-on, Th-e fissoctst'i.on sliall havs liieFlgRta,
DbLlgflEions aitd dutieg, subject: to the Seflaliff PlantatlOn
Comtmipity Kea[:riction&» co tfo and perfoim ^acl-i and evecy on&
&f the follDwi.iig foT: tho bBTi&fi-t of tlia J^Eicra and Sot the
mdInteiidtKifi and impTDvemeTit of SeflGlff^PlantAttton
Gonmunttyi

D •fbe tsiixiiaclon •htl^^teBE.AE part ol
Seactiff Ha.teUon

^Co.mnitT,
>ilyS?B^a'i'yed 01

Leased to Seailliff Flan.t_atiGn at^KiIau^ Ba^~ii^iihnUTlit:y
AeaoGlafcian purgyaKfc lo Ssccj.on^^^^id'^hall accept all
(hmeca as meiabers &f the Ass&di^&I-S^^^

(b^ Th& Aesoclattc
eotiveyed &r le&sed cs ic
Secti.oTi 7.01i. Tlie Aasoci-at^gi
title to flny oth^ picopen
nathing hef$in tc^bte const:
to acquirB ac invaat ii
dcquiring Ln&qTne or o^
Cbersfronif a-itd the A^$1
bvsineas, trade, ag^ici^ti^
nothiug herfiin shdgt£:^pr6vent;
reason&blc ieae to &wfe?rs for

^l accept all camafln areflS
tep time pureu?[it to

acqulre and accept
or mixfid,

lctse. the Associ.Bti.cn
fpr the pur^DBfi of

TS a. £tnsncial proftl:
S^idll not csrry on aiiy

irofessi.an fa^ proflC, bilt'Association f.vws ehargf.ng
a by tliem and tlieir familica

and guest: 0& fchj^ recr^^ional fac'ilitiea om the ccmmioTi areae
fco dafray thfi ^^^t^Df^p-iLstTuction, taalticftnaflce, repair or
pperatiffn of ^^^^^^^^•ss_* ar Q:E orher facilitleg owii&d
by or IfiaSfid to tltS.K^K^^tttioil i

^A&eoelation shall maititain or p-rovidfl for
the Biai.nifeiiai^ (i£^opirai?n a^eas and other property oTmed by
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DT leaBed to the AHaociation, iTicludiiig wtchout limil:a1:ion
all ge&ondary -recrefltional faei.Utl&g and all i.TCpro'vemsnta
of wtiatevar kl.ind gp^ for whaceveT pucpo&ia f?-om tiicc to t.ime.
ipcated aii the GOTnmQTi areiig and ocIieT BTich pi'oparty in good
oidei: flrid r^palr, providsd, hBwev.eri th&t notwt.ShgCdndLng
tbe foregol.iig the Aaaociatl.cn sliaU liave no ohllgiiti&Ti to
Wiii.iitain iii ggad ordeT and rs^fl.ltf any impTa'vemfinC
conatructed uport th& conmion areaa by flrty Qwnsi;,_ 6itcluding
tlia

'OflQl.iFant,
fcut may UBS all leg&l. msfiTia ta f&rce aucli

Qwner to iiiaintain the Barae himaelf.

W *Eo the eKtent noc ass&Bse^ to 03C paU by tb^
Oimers, fche Assoclatt.oct sball pay all. real picopcrty taxec
and asaeaetnence Ievi.sd upon any portlon of tfis caminoii ara&s.

(a) Udle&g providfid by a ffiunisipal, county or
other soveminental agancy> and unlese the cost theraof i,a
fl5Bessed dirfiattly oc'indi.rectly ag&inSt tbe Ovnera by such
pfirty, the AssociatiDti siecy contr&ct; fas, ecnpl&y or ctlisrwise
provide polic& yn& retu.&s di-sposal eoruiceE",

<?) The As»ociation flhall abtain and Tnaincaiti in
forcs the fal'Lowing pDlici.as of Insurance;

(11 Fire and excended covera&6 Inaurance on
all I.TEiprovements froai tiuie to tvsw svme.d hy ov leaa$d tg fche
A.BBflciatio-ti and Located upon or ylth-i.n any eotnncm area, in
an insuranc& company authorized to dto businsas Itt Hawaii In
ap amount as near ss pract'jlcflble to the £uU replacenusiil-
coac tttereof wLthDU!: deducttion f&r d6pE6£laclont in c1ne nsine
of the Asaaclation &g crustee for alF (hmecs and inortgfigess
cf E'arm dpelll.ne sites in Che Seacliff Flaacacion Comffliidity
and foic sll TiaTt;SflgG?B of tbe flotpmon srea, and paya'ble in
cs.ee. of loas to BV.ch baAk flr trust comparty^ fl.uchOTized to do
business l^i U?wsii iis th& BQisyd of ill.ic^ctora of ttie
AaaocLation ehall deGignate foi ths cust^r^ and dlspoSiticin
d6 llereln prOVidftd qf

-all
pi'dcfie<l& &f suc^^.tieurancfi. In

ayeTy a3s& of sucli loas DY- damage _al]^ iiisu^gicfi profieedB
shall be used as B&on se i6aBOTAb^^^,ssl,ti^ by the
ftasoctatlon toi: lebutldlne, T«p«iff^^&^(l<inri.8e
Tel.nsta.tiiig the &aniG huildipge li^ & goo^irn^^^isCaittial
manner accST'diAg to the original^Lan and^levetXop thareof
crc suah modified plans co.nfonni^^^^^ba^^flnd ordinaniias
tlien i-rt effeet ai shaU be ffi'st^^^^^L aa hsrsin
psov^-ded, aitd che Aaa&clattion^^y. make u^^iny deftBtenc.?
iii aucb MtBuranee pro<'eeds*^B'Er^^ sujih pollcy o? in3UTanc6
stiall to t1ie axtent auch in^raTi^ l.&^g.vallabte ^

(i) Frq^a tha.t^he liabili.ty &f tiie
inBurer tliereundeT^aliay. not^l^.aJ^i^^d by, and that th?
lirurtr shall noc elat^py rijtSPK':-"". nountet-iilain,
appor-ttoimieiit, prorata^^^e^ £cihl:r3£&uti<iTi by reaaon <E a.wy
other' insurancs obt^-T^d^^fe;, foK any Ounar.

%) CBnEt^no piovlaioii rUnlns the
insurer from liablllt^ for loa^ octiufiTl.ng Tffhile tTiB haz;ard
to suc.il buI.ldiisRfl is E|s,Grcased, wheth&tf or n&t vith-Ln the
Iinowledge or ^^^^^of^aid fioacd, or liocdtisa o£ aiiy hfeach
o£ wa^ritity c^f£3Svw3^^^^^y wvy oth-iir act 01; negl.flcfc by Baid
Boaidl or aax.^Owner

"o^^Bfl^
cithet pstsons und&r'eilibef o£

tliaai
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(ili) Provide thac sueb poljley an4 che
coverage tkerfiiuider in&y not be cancelled or aubstantiaUy
raoctlfied [-whether or noc requesced Eiy said Soard) except by
the in&urw gilying at leasc sixfcy (60) days' prior vrttten
poeice th&reaf to_eaid Board ancl every other peraort lii•t.ttCerest who ahall have request&d such ii&i;Lc6 &f the
inaurei: i

(Iv) Contain a. tfdiver by the Insurer o£
finy right; cf Gubi-&gael,on to any rlght of said Bnard &i:
Oimera

"against
cny 6£ tlieiB or any otheT pErgoilg under th&m;

and BhdXI,!

{a) Provide that aiiy refarsmca
to d ifloccgflfiee In such policy ahall icean and
includa all holdeyg pf niot'tgagea of rhe fea siTnpl.e
intereet In s L&t or farm Aielllng site in their
reapectiva ardei: and prefereiiG&, wheCher or nott
naraed thereini

{bi Providft chat sueh insurance
86 tp^thE Lnterest; of any mort^ageft e1iall_not 1>6
invall^ated Iiy any ac£ or ii^lectDf said Soard DT
Owiiers OT yay parsons yiider any of themf

(c) Watve any pfovisi&n
tmralldating gucii TOortgagee clauga by ceason o£
fche failtire of pny raori^gagae to nocify the itisvrer
of drty lifisardoue uafi cr vdcdncy, any requiremeTit
that th& moEtgagee_ pay any premiLiini thereon, and
Bny flonCFit>ut:ian clause; and

(d) ?rovid& thaj
affefttlng any pT-otectiOn afft
iDartgdgee clauae, any prDceeds pj
polifiy Bhall be yay&ble. to ^a.id.
cmnpany iiefiignfitsS by eald ^

rtithout:
led T>y sucli

under Buch
ik or ccvst

Ertle'

Bf'iu'y
^av^ oT'Di.rsctcirs,

tuvaticfi compfiny'l,.m"'Uxica'~^

(2^ Cainprshenslvei
iftBurance, cov&rin^ ehe AaflOCJLatl.^i
a.nd the msni'bsrs cf-ttie AasociatuESi
authorized to <Jo bueipess in
iiot: leaa than $1,000,000 for J^i^f tff. ona'^ai: mace persons
in flny cne flcsidenfc or occiii-^^^gnd^SOOjO&O for propsrty
damflge, Hithout: pTejlidice t^f fh^ cig'B^ oS a.ny Qvm.&rs t0
nidlntaln additlcnaj^lisbill.l^ i^u'sanc^far tbal.T raapeative
lots aiid faTm dwe^^idg ?ita,'

(31 Ans
ocher reaGonablo sIsUs
neceseaty ot advisflb^
o^ Ditfectore.

lllcf^^^iurapBe Mnrlng any
be ^e^eraiiiifid fco be pfopsr ahd

ln'<^k>»oll iluueclon o( cae'loa.rd

t£) The Asg^ci.ation ^lkall froin tisve ta ttme in&feet
eatdblish, prfli^saCSi ^nd amend and repeal the Ssacliff
Plantfttion CoHgi^^^^l^ as ptflvided £or in Settion 5.06,

[h^
tha AsaocV^
xfim&ve Tnem'^Br'

^o thaT^Slt provUnd for In Seiitinn t.01,
'&hall exe-rcise l£a flght to dpp&irtt: and

>f t-he Dssigii CcTimlLcMe to insure"thac At all
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reaBoiiabi.a tiTnes tb&xfl is flvailable a duly aonstituusd flad
appolnfeed Oeglgn Coimii.Etee.

(i) The AssociatJ.on sball have All tlie pcifera Be.t
forth In the SeacliEf Flantacian Congnunicy Itestrlcfciana i
j.ncl.uding with&ut liraitabiaTi, the powa^ ta Igvy a&seesment^,
Co malca c9iitrsct6 ^nd c& &c<iulffi and digpogs of property,
and stiall talce aucti actlon, wtisther or-n&t: eii.pressly
suthorized by Seacliff Plantation C&jnniunity RseCt'ItitioEiB, as
nay ledsoTtaMy be neceaeary to enforce 'cltfl regtrliitiona,
limitatt.onff, floVBndnts and cfln^l.rions of Sfe&oliff FlflRtacf.on
Gommunity RestrictlDtiB, tiie Seacliff Tlaitt^tion Coinnunity
Sulea aad tke Tlaai.g.n CommiCtee Rul6a.

Seci^ion 5.05. PotoSrs and Aathovtty. of Asaociation.
Yh6 Asaaiiiation ehsj.1. hsve all the pDtfers aet farfch tti--eh6
ArEi.cleSi tcgethef rtith i^fl g«Tieral~ptwsrs &a a. Tion-profit
corporaticn, aubjeet, however, fco tha limltdtions u^icn t:l»$
ex^ffiM flf aucti pow6i"B aa ace expirassly aec forth

'ln
the

Artiillea And By-Lawa flTid tn the" Seacliff ?lantatlcin
Cpmmunlty Restriatripng, to do any and dll lawfyl ttiingG
which Taay be autharize^, required'or pfiFBia.Cted to 1ie done by
fche A3flftciat:icn upder and by virtiue of cho Seacll££
Plantation pffltniuaity ReBtrict.ioiis, and to 4o aitd pfl-cf&i-m any
and all actg whlcb Tliay be dec&ssafy and prttper for, os
i.'nel.dflntal to, ths exercise ?f any o'f the fiXpiieag powfira pf
the Asaociatl.art or £or fche peace^ h6althi cainfqrt', eafety
and/or aeneTaL walf&re pf ch'e Qvn&ra of Seaaliff PIanracion
CCTinnuni.cy, Wlthoiit tn any way liinlti.nfi the gsnerality oE
the foregolng, the AasocidCioii ghal.1 liave tlie followj.og
pawfira :

(a) The AasoclatiL&n eftall haVB^&e power and
authorifiy &t aTiy fclraE and froia ciffifl to t'i-rtt^aiid w-ttbout
liablltty ta any Ownsr av Gwnars for tj^eepaaal^ damagti pr
pttterwiGe» to ehtef upoa &ny ^T'l.yafce
araa, fca: the ?urpDae-&f TnaihtaiaiTig
araa, iJE £cv eny reason wliataoever "^he

thereof falla comal-fftatn and repa^ sucti
undsr Aftifclft III hareiBabove or-£^^|
any iniproveiQent eotieCfucted, f^SavS^^^
dlEered ar maiGtained upon euc]
ArtS.cle III. The Assoclatiai
road&,_packG or cfciiar publi^art
SsaeUff PlflftCati.oB Communi^sri
planclng the aaro^^id TspaiiB

iblic autlhniriti^s^ tn the &1
'ailed to do ao in a maBH.^r ben<
CDnmuTU.ty, The Assoei;
authority from time t<
behalf. br in the iiai?e and
conaent tlieicto, tc^ooan&ncfi
co reetFaiii spd ^iyoS^ any

'bt6^

W^o-tenancy
^s^s. &vty au6*>

^Oimer&
^fias ayrequiied

i&e of rainoviiig
^efinishad,

 8 In
~Vi:E:&3fi^[ln

o£ sald
?8int;aiii and f6pAir any

it^or adjointng Che
icludt^ lanBscaplng and
iniprpv^gsTite thereon whss

ESQ& cS4^iB Direatorsi hav?
SllS Btflrtdarda flf ctie
have fche pawer and

,n ics owfi nsfiie, an Its owp
&? any Owrt&f oc Owners vho
[intstn actiQTiB and svitfl
or thteatepfiii breacl) &£

tlift Se&clj.ft FLantati^i CoimnuT^ty RfistEictlons, or to
enfgrce by Rtan^toniy i^inction or ocherwiae aU a£ the

SSSS?^3Sl».^^^^SIl£
Ilanftton C|>IU«»MT

fulfilliiig Arty of Its obligflciona ar
duties u^ter |Efe Se|(;li££FLantation •ComnURity llaatrifittonBi
IncludinK wi^iout l^it.CatioTi, ita oblt.^aciOttB &E duties foY
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the maintenancfii rspstr, operatlBn or adtiiinlstifatioi'i of
comnioti eresa and to'the ^Kteot necsesary by ths fallvre of
JLtS riglits to constTUct Imp.ro'vcroBntB or &i:her wosh upcxi any
CBmmoTi &rea, irtilludins, withD-uc UiEitatloTi, flny recceatrtoaaL
£?<iiSiCyi the Aeso&latt&n shall tiave fche poweT end
aitchority!

(11 T& cantract and pay for, or atheEHiafl
grovidfr far niflintengnce, Eftgtoratioii and repflir o£ B3.1
iht^fcftfBdiSntg of whacever klnd ar whg.fcever purpflae E-rDiii time
t& Si.ne located vpon coimorL ar^ae and to contract ATid yay
foy ar ctbaiTwtse pwvlde for the coiifltruction o£
linprovfliwnT.a gr other woirft upop sucii dreas, ar geheyplee in
caTrying DUt its fusccloTis as sat forth in tTift SeaclifE
PlanfcafcioT) Cfimrtunity RsBtctcsions Dn sucli tETms and
Cflndltiona as tlie Aado&lfiCicii shall de&irt appTOpriflefi, and fca
pdy and difrsharge aU UenB asj.si.ng out of'wiirfc.

W 'to obtaiTi, maittcal.n drtd psy &T such
iTisursties pplicles OE

'bonda
whether Dr iiot rsqulisd by

SecEion 5.0ii se ttie Aseociatlon may ^fteiG to be appropriflca
far ttie ptfflCectioa or lenefit df SeacLiff PlaitCac'Lcti
Coiginuitt.ty, the Aagffcifttion, the [iteiabere oE tbe fiff&rd, the
mamberg of the Beaigrt Conanl-tteG, or tha Ownara, Inclu^ing
bilt ffi.chcut: limlfcafciOn, w&r riak insurapca. builders' riak,
worlcmeii'a coHi?ensat:ion liiairtaRce, flialieiaus mlachi.eS
ittStorflnue, automoblle > fioiiowneTship infltip^iic^ Sfid
perfarraaiicfi artd fidsll.ty bonds.

(3) to eontMct an4 p^? fori os oth^rwi^
provLde far, euch uctlicy eefvicea iiitdudtng, buc withoui:
llmitatiOTi, paMF, sswer/ garbags, eleccriLcal^ telephone and
gap cayvicas ee may Erom E:iin& C< tiiiia be r^^r?(i,

(^l) la contpaftl: ?p(i pft^far-^ e^othamige
p^Ovide £ar, the sCTvicea or acchita^ts, an^jieeTS,
attqrn6y3 aiid C6rci£i6tt publia accou^^^^deig^^i ochfit:
»nt»llonal-ormnp"ie«'BtnrlnrwiE5*^«i^Sod«tTon
jnsy deem nasesaary,- ^ ^

-'-ta.^

(5) Io contract: ^ct^i^^E^ptf otlierwiBfi
pvovlda for, fiEe, P°.^6S ?1:1^ eJS]L E":^ler^T&'1[:^S^Otl fl6tvtce8
aa tba Agaoci.atioii 8tial!._ fco^^^^to tuBs deeEa necasgaTy
£of the benefit of th& Sea^Etff^Lflntatlon Comriiunity dtty
prqperty lceaced ttithtii th^Sea^Elff P^nEatlon Giynmu.rilty,
•ni'thB'llnus'.'JB'i""""

~"Vy"~ 'l"""'" "'"'"

tD^mntrTg
provlde Soc, auch UACf
and Idbor ae and 1:9;
il6<;essary, and 1:0 ga]
ttai t»

~Uu
pl«c*3

'or
IwSSf

tia-tenaiicy areas
A^aacifltiaii iii the ssiy

^jE^^for, <?r otliecytse
E!^%i)'nltiiF6( equipmenc
& ABBoriation deema
Any dnd dll li^ns from

t any canmoa areae os
done or perfpniied by tlie

o£ iCB olilig&tiopg fl.nd
dutias o£ niai'^t:enanc^repai,i;i '&peratiLon or adiuinisccation.

authorlty
•third
tecms
intecsj

P"!

.atimi ahflll have tha powac and
Ec.r'iaa^^t eo psac, many »l ieli; tB'my

^fcr reBsoii^Bla eompsnsacion, and 'on avch othB'r?Boaid niay approve., the Tlgbt, tifcle and
irthe ^BSDniatloii or an/ meifl^er thereof fo)"
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eaaefflfinta, 'rigT'ics-oE-wayi paie&ls or scclpa of Idnd tn, Dn^
over or undec'any ftoremoii areas, foc th& purpose oC;

<1) Construcclngt d'it.rect, &petat:iiift And
maintaintng tbereoni ttisEfiin ^nd ther&undar," publie" roaja,
streeta, walka ^ drlvBwaya, parkways and p&rfc arese*

(2) Inatallins, operating snd Tfiaintainl.n^
polea, ni-res, donduifcs, tTansfoT-mars ^ ewltching teraiinale
and ochar equlpnient for the tran6mi3Bion o.E eleatrictty for
llghtingi hsfit.ing, power, telephoTiSi tele.vision and othfit:
purposea, fltid -tieessaflry fa&ilities In conTiecii'i.oTi fcheif^wl.ch,
Sfl&~

[31 ConBl:cuct:I,ng, operflttiig and uiaiTtrgiTitng
public and pvivate s&weTSt storm wa'tera dtdi.nSi land diraitis
and Wdter aystfime, BpTinklet systeins, waC6i? b^ating and ga?
Itnee or pi.pes and neceasdry facilitisa In tionnecAnn TSi'th
ehe f&Eegoj-ng,

(d) Ihe Asao&iation may froin tzms to tlTne eniploy
the Bervieea of a iB.anasi.n^ agent'to Tndiaag& ths affairs'i>£'
the AasociatioAt and to tlie extent not incoTigi&tEnt with the
lawa of cbe Ststa of Hdwali and uppn sveh sontlitlons ae firs
DfcheTWUe d&fioied advig&ble by the Assoelati.Qikt the
ABBUGiation may delegate to such jitspager any of ita poiirerg
under clie Seacliff IPl.antattop Conucuiiilty fteGtiE'tctto'ps,
proyidedt however, that ttia Aseoci&tion eannot delesace to
euch DianagcF ttie power to eKeouee any cprttracfc bl.ndi.ng an
ths Asaociatlon for a &um in &xceiB& b£ 510, OOD a-r £ot-the
peT;£oiniiance of any work_or services; wIiic.h^vpiTk or service&
wn not ta _be ccmpleted wl.thl.n six'cy (S^dBya, nor ths
pousr to sell, convey, mortgage or siicumliTeS^iTiy property &f
the Assocl.atian QtbsK e.lian-wi3ervl.i;ea]?lfi rfMnteTiait<;e. br
recreatlDii equipnien&. tt ia unde-^Btoaii^and ^ceed thae the

%£?°"'h"
the '"lEht t° *p''°lnt:'^^^^^"'°*81ne

(e) Ih6 AesocI.atiaTi B,|®^^fe^;lterig'ht ftom
tlme to tlme fco pa-y, Cflfflprooiise ^^^w^^^kny ova.Vi te.y»B
and ass&SBmeTitfl levled ugaiTiBt^^U^OT drty^p^t: of the comra&n
areas QT upon any psreonal ^i^^ty tislongt.ng to Ebe
Aa^octaclon.,

(f) Th^ss(;clfltJ'OTi^i6haU l^e tha authaif-I.ty fco
excbange or tc ee^ and con^^,,...jrt£ed^^srwl.ae diflpoa& to
e'ttcjiange 01: eo eell an^snv&y^^^^ll^wiee dleposs o£, for
aaBh or on suab terpis ^^I^EhalT^^npra.ve, tha right;i title
dnd Interest o£ ctas ^s^oci^^mi 01: &ny toember thereof i.n and
tc svy p&rti-on or ^artlati^^^R,ghe commoa araa» with
iittproviBiiiBncs i.ttwe^^pr oth&r^^&perty of tlie AssoGl-atian,
the retentlon of Htiicli^ts no li^Kgec neoesGa];y, advantft6&aue
or beiiafi.cial f&r the^iAsfiDcil.atiQn or £or th& msTOl)ei:B•thereof, andl t^iliagEOW^Sfiey, tiifhout liniit aa ta the
^(iiovttt:, £or a^^p^^^^^thin thfi poCTerg *ind autho-i'-ity of
the Associdtioii uiidsr^E^Ei^Article V and ta sasvire tfte ssm's
by & iitortg^^^^. th$ eomtfion area then oimsd 1iy pr-lstaaed to
fclie Assoc^Sl^^i vc^ &py part chereof, proviiTed, TtOwev6T,
ttiat TIO s^ch ^rrow^g and Tnoitgaglpg stiftll ba TOadfe unless
the aame ifoe^l bave^been first approved

'by an a.ffi.rmatlve•voca a^jiw^L^sg ttl®two-thI.Tde- (2/3) of'fche membBra vbo
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may vote in person or T)y proxy flt a iiieetitifi ftf the
Aasocldtian dvly called, trhe noti.ee ?or whiah shall have
descri1;&d BUah exchattge, Bale &r dlRposition, dt thfi amouttt
af suoh borcowing an^ th& securlty to ba inorigaged, and
shall liave gtven-the reaaaiie therefor. A.IL p-cocesdfl" &£ any
dispositioit or borrowing, leaa che expengss thereof, ahal],
bs invesced by tho ABGO&lation for the bensiEit of the
Aasociatioin and ths raem.tiSTre, or in iaproving che properfiy uE
ihe AssoGiatiop,

<S) Upon payinsnt of a rsaaoiiable fee and ugon
wEltten tfique&t of atty'Qpfne-i:, tha Associfltl&n ahall furniah
a written stdCeTjlent &cfcfciog foith Che amount of asaeasmenta,
charses, fines OE genaltiea, iE any, 4v< or acoTued and ehen
uppald vil.th reapBGL to Ctt& Ovncr," the lct ovned by such
Owner and guati Owne-r's invicees and agentB wnd tlie amount of
ttie assfiBsiiienCs £or ths cufrent ^I.s'cal period pf the
Association payablE Kitb resp6ci; t:o tlie lot ownsd by guch
&nner, whtch" stat6tnent shalt, wl.ch respect to the parcy 1:0
nhom ifc ifl isauad, 'be

coccl.ustva dgdinsf: ttae Associaeioti
thaC tt0 arsacer or- othef ainaunta weva Lhen due OT accrued
and unpflj.d,

SsctLon 5-&6. Seacliff
AssodstiOTi Rules,

Pl.apt&tLon Ccnnmunifcv

(a) The AEsoclatifln uiay frout tima co tl,rae and
gubject to the pf&visiona of che Seacliff PlantadOTl
CflBiCluntCy ReBtTictionS) adopt, amend 9s,4 rspeal Tules dnd
regulatluns ta ba ktiown a-a the Sescl.t^f Planfcation Conmunity
Aasociatlon Rulas goveming+ a](nt>tL£ oth«r thingei

(15 The use of the coiaraon areflB I.ncludiiig
without lipilt&tton tha rearefltJ.onal facilitics, I-f ?ny,

(21 The coltficfiiiltl and di^-pibi.sal of -E'fi£uB6,

(3) The maiLntehaiicG o^c^e fiikproveraenta an
ths resp&cEive locs so as to pTeBesv^Bit^^ualgfcty of It.fe ln
tbB Seacllff FlaiitaElnn Clliuualty.

~

(^i) Ihe maintenai tiroals witl'il.n
Seaeliff Planfcation CouiflLum.t.y (^^^^^^^;0fflpstibl.e or
incoiisist&ni: witti the id&als mider^^ng^^he Seacl-iiff
Pl.ancafcio'n Coriimuni.ty.

(5i Ihe perii|ft:tl^ or^a-iihl.bitlam of uees OE
a.cti.vities vtchliii JS^a&ltff ^la^fcafcioniiiionuBunlty -wliiGh are
incoupaclble or i^pnsi&cen^^.th t^^Ldeels of fltld the
lealdaucltl atld Sgclc.^t.wsf^Utit^ftii tbc 5««cli.ff
?lantaSicn Ccniunuitity.

(b) With ^BspecLt^^^Bu^pfl'rfl^raph (al (l) aliove,
tEie Sedcliff 'Plsat^^sv. Gamfft^^f'ABSOClatlQn Rules in&y
without limita-tian^Ti^t? the ^^ntt deeOTed necasaflry by'fcbe
A.ppociation iit Qfd&T ^ pzeear^ the b6n&fit5 of Seaiillff
PlantattJLdB £!oinin<c^itty f'^g &U Owners i ctiair faTiiUise,
invlceeB, lice^i^^^^eSt and guesfcB^ •i;6Gtirict; and/or
gafvern Cbe U9^-^eBa<§:g^^^areas by any Qwner or hy tha
family, iTnnJi^s,, lic^ti^^^or laageea oE syeh Owner.
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Cfi; A copy af Ehe Seaeli.ff Plantstion Conimunity
Afl Boci.atLion Rules sa they may from clnie 1:0 tlme be +i(loptedp
amended or irepealed, csz-eijried by the seciE'etary or the
aBelatdnt: secretary o£ th6 Assocfatlon, shall be £iled in
and a-tfallabls at all tlme^ st the office a£ elte AsBOCiation
and duplicate copioe th&Feof shflll be deliver^d to each
QunG); on hig flcqulsitian o£ d lot &r famt dwell-Lng alce, ^iid
d cupy nf fidch nsw ruls DT af any amendflient <i£ an existing
rule and notice o? eepeal of any 'ciile shall be giv6tt to ed&li
Own&r when th& game beeoinos cffectlve, Upon the
promulgatlion dnd fili.ng thereof in Sdid affiGe, che Seacliff
Flsntscio-n Cpinintitil.ty A-BG<icl-{n:ia-Ti SuUs shall have cbe saine
fm-ce and effecc as If ttisy vse-ce sct Eorch and were a part
of the Sd.acl.iff Plaiitation'Ceitimunlty Reetrtctiona- Fa-ilure
to deliver w avy Owner a cajiy of einy rul^, am&ndinenc oE &
rUle, o-c iiotice of r&peal ol!; a rule sTidll nQt rendar svcfc
rule, aaendment »f rep'eal tnvaUd.

Seotion 5.C7. Liability &t Wember cf tha &oard. Hg
mairitier of the BoaT'd Aftall be perBonally itabl.e ta any Owner,
gyesc, lesaee or to any ctT-iar persoTit includinfi

'tlie

Seclarant, fo-i- any eFT-or or oinia&i.on of tbe Asspciattoni J-tS
r&p-f6aentai;ive6 ahd employeeB, tfte Design CoifiBil.Ctee or'the
TiIBiiager, providfidt howeyBic', that auch TiiGinbdr IISG 'with actual
fcnawledgfi pasaeBBed by hiui, sttftii In good fiaith,

Section 5,OB. Fonera of the Aaaocifltl.an, Ihe
A^soclation, throygh the Boarct and l.cs {Kily auth&rl.aed
repreBentati-ves, ah&ll have the oxcluaive right tg flserGigB
thi powei& and ^atithorf.tles referred to In paragraphB (b)
thrp.ugh (f> iitdusive of SeatiOn 5,05,

ARTlCLti VI

rUHDS AHP ASSESStffitlTS

Sectlon 6.fll. pperatin^ Eurtd» •e^a^gih^ be an
op&rft&f-ps fund In wincti^tie'r-Asfl&iiiL&fcAtm^€^|^ft^(?9it: all
mbiieyfl pald to it dBs

(^l M&lpfcenance asspssFigB^^

Cb) Spefiial asasssfflej

(c) Use fees paid
facilitiea, 1£ charg.e^ by'ths

iera ^of reci"flfltit>n?l
sifltlo^

»utflble to tha
ii.scion ahall make

functi.ons for which the

(d) Ittcome' an<
O^eratt.cig Fund and fsoai^^^i tVt
d3.66wceenEnts ln peicfoi
-E(iitEgoiitg asseaflfflente ^re lei

Sfictl.oii 6.02, lCai^tenattee Aijfessment.

!a> Uidli" thite? U») days pElDc EO the
comimcuant of^®^^^|);yeai,tIr^Boaiii ahnll eatliniits
Eht M»t«and Inemttt ly tha AgBonlaElon^
during auch f^BB^ year iHFTerf&siBine lttG functidiiB ucd&r
Articlfi V an^E-!^flylng all

-fees
and sxpenges of the Deaign

Coasad.tt.ee-^ ^Iti^J'fioara^ ahall includfe In Ctila estimflte fi
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rsasonalala pr&vision Jfor res&nrea for coutI.ngfiticL^B, far
^ecoTistsuctiw and replacementa, and fov alcesstsL&ns and
iaiprovements Upon the coinman areca . From tltia eacimflte
ahall be subtTacted aii amount equal to the aitcidpatad
baldnce <e3tGluaive of any accrued reBerves as pravtded EQV
above} in the Opefating

"Fund
ac the atart af e.a.ch fiGcal

year vhi.ch i& &tcributflble to ci?incenatics aeaesgments.

<b) The sum or neS esttimate det&rrained pursuant
1:0 pacagraph <a) shalt be diviLdcd &nd aasessed by the Board
a.s a mainceiiflnce asBesflmen£ agalTist the OwneEap ±n
proportl.on tc ttae nurtbera of 1'arrti dwelllng Bltee (Wdfid by
each Owner•

(c) Tha firat Tiiaintenance aasesain&nt shall be
adjuated accoTding ta the TtumhGT of months regiainlng in the
£irat fiscsl year af ctie ABaoc-Lfltion. Ttie Tnainfcenan<:&
asfieasoienta provide^ f&r hsrein Bhall couutience as to eflch
fdnn dw&llitifi aice on che dale that: the Defilarant fltitlflfid
tlie Q-unere oi tbe fai;ni dwclli.ng ailcea that it will coniitLeCTce
the rtaineenance aaseasnients] p'rovided, however, tliat oa.&e.
one owns'c baa coiun6nced paying inaintenance aase&sTDencs all
ounETB &£ honiesites_ wl.J.l be billQd ipcluding the Dscl<irartt,
pcovtded tdiat the "offsite nnpEovem6n1;s" to each lot have
been compleced.

(d> tf a.t any tiim? and from cime M time during
diiy_ fiscdl y&flrt the maintenanaa asfleseinent proveB
liiadequate fui any rBasopi i-ncludiiig nonpayToant yf any
Qwiier's Bhars thereof, the Board may levy a -Eurttier
aBisesfinient in tll& ainount &£ such actual br esc'itni&ted
inadequacy which shall be asseflB^d to tlie OwnerB in the
mannec set f&cth in paragra^h (b) above.

(ei Hflintenance asaeflsmfinta ^g^all be due and
Ipaysfcls by the Owners_ to the Asaocl.aclofl^ equal tasnehly
installinents on or befare fchs firsfc tjdy of '^ach month^ or

'ln

suah ocher manner as the AB30ciat:I.a^Ai^ll^E!esignat&, but
noc in advance in any araount in ey^^B^^^^h^eati.meit.e. for
tlie fvll year.

Sectlon fi.fl3. Special AseiSt^nfc
letfy a ageclal asseBsmfint_flgainat
r&sulc of wliose a&ts 01: faMl
ocberwiee to eomply witti tl
R&aericef.onS, ttie SeacUfif;
Desifin Canmitt:e6^|l.ules,
Qperatltig Fund ^^ che Asl
fyiictlon^ undsr

'"'fche
^ Seacl

tlestrj.ctionig.

"he Board stiall

.or
'ieflHBl

u act Bt
iliff 'PUKtation Commupity

ratio^GammUttlty Rules OTC th&
iexpep<3ed fram t^

.aclon^^i perforraing its
:atioii ComdiuTil.ty

Sueh aaseeameiffl.ts sha'E^k^ ^ the amatint sO expended flrtd
aball hc due •nd^^yabln^t^^^'Asaoclatlm ^Hhen/lavlaa.Uonies sa expeaded^ghaLl it^fude wlthout: limitatioii,
engineere , ac^itteo^ > a.ttofneys and accoutlt&nCs fees
whsre reagona^i^incii^ed by the Assoi:l.fltl.6rt.

Seccion6'
Excmptions,
noMichat.;

.atioTi, Declarant dtid Other
taything'"~:KeceIiii co the copw&ry

It i3-under3Co<sd t'haf the Associ&tlon ehall
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be Sitempt i.n vhol-e or in part from asseaamcnta undei" this
Antcla'TI.

Seelion 6.05. Eefaulc in Payrtfinc o£ Asaeaementa.

Cfi) Each ossessment under thls Article VI shall
be a separate, Aiselnct and p&tgOTial debt and obl-t.gdti.on of
the &wner agalnst vltOEn It: te-asBeBsed( And_eacti Owaer &£ any
lat DT farm dwel.li.TEig &lte by accepcaiicff Q? any flocin(iepc of
csanveyance eherftfor,~ whether o-c not it ahall be BO et{presa6d
in fiiiy such dDaumGiiri i& daemed co cov^aspl; and agree CO Elay
tbe aanie Go the AasociatiDTi. If the OwneT dqeB iiat pay sucfi
asse&amenc or Bny Inee^llTnent theteof when dus, ch& Owne?
ahflll be deeTned In defsult and Cha &niount of the a&sesgfflanc
n&t pald, ^together witlt the amount o£ any subafl^uETit
defaulti pltts" inserest at iw^lve perceni: Cl21> and''codi:s,
l.ncludipg re&eonable atMiney'g fe&s, shall be and taeeome a
llfiri upan the lofc ar foTm dwElling sitfls of aucli Owner upan
recordicf.on by the Asaociation of a naeics of d6£au'l,c. Siich
lleii &b&lX be Bubject and_ subordl.tiate to ihe _lt.en of any
iiKiEtgage upon the lot or faim ttuelling atte of such Ounet,
and Che aale. ot tranafer af any lot: or Inta^aat tLh.erein in
foTeGLasure of ffny su&h ffortgdgei whfChet by jix3l.cl.al
pCOGfiedinga oz' pursuant to a power <?f sale conbflined in ?uch
mortgiage, ot tthe tranaferor conveyancB tq the uiorfcgagee In
lieu of foreclDSUEe, ehall extj.iigui.ett the lieti as tc?
payiD6nt& of asseBsniencs which becoms du& ptfior to aueh aale,
but not such sala+ trangfer or coTlveyence shaU reli^va such
lot or the purchaseT or trflngferee theireof with rBgard to
asseesmenta ther6&fter Tifteonilng due. Iha &3socia&lon shall
tfecocd sucii notice of defflultT withinitinety <g01 days
^oUowine ctis ocsurcence <i£ such default jild" dhfill couuaenc&
pEQce&41,PSS EO snEorce such ll.cn withljs^six (fi) mo-nths
folla.vlng &uch recordation* Such li-STi ipa^be forflclosedi by
auit by the ABSoci.a&ion ln like maniie.p ds ^urtgage of tE&l
propercy, and tti& Aasoclatioti shfill b%^^p<n
lot or farm diielling stM 9-V forecli
hold, mortga&e or coTtvey the aaTO^t A
money judBflisi'tt for unpaid e-esea-Bi^ats
wi.ttiout foreGlosing or waivi.Tig j^
The f&re&oing reme'diee shall b<
l&liiedieg provided by law foj
BSae^gmfint: abligation*

t& liid on the
ip acqui're and

ihtl b>T{«taE«lii«bla
^tpuring tlie Baine,

Bf^^^^u-any other
of such

(b) The^Associat^n^lialt @|[ecui:e &nd aaknauledge
A certifxcate st^^ig che i^^btedne.^^ secured by the lieit
upon atiy hoif(issjlte^:^t(y[nesl.c'^^&[i4^^^ c&cctflcafie shdll bfe
ccfnclusl-ve npon the Aa^^.aticm^^^he Ownera in favar o£
all psirsons who cety i^^^m in ^&od fal.eh ae tp ths amount
Cf &UCll lTtd6'bte£ln&&6i9^s O^I&'R^ 6a&6 Of tlie cevcifi-cate. Iha
Aa&ociafciDn shall ^cnisli a'^^^^;f_ such ceT-ti-flcate to any
Ownar upon reqiie st.y?'^s reaaoff^PLe fee-

Sedti-on fii^^i Ho^ciia o£ AssBasmeiit, NoticQ of sny
inaifttertdnce ot^^^t^^.^sesatfient pf&tficted for hereittt wich
ttie exEEpti.on^i'^'^^^^^^ maintenance aaaeGsment, stiall be
TDflilsd to aUsBdsneT's of~1iomesitGfl at auflh addreaaes a^ aice
shawn On ^^^^ScOrd of owncrship dif Che Asaociation,
pEcrvided,|^hoi^6r,^ttiat iiocice of any ehflnge in any
[nalntenaH&e ^ spec%^l. asBe&Emient ahall be Tnailed not

"leBg
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thsn thtTty (30) day& before euch aasesfliiisnt: ahaU liBCGmfe
affectiTrs,

\y

n^-

AR.TICLE VII

MISCELLA.WEOUS PROV1S10HS

Ssction 7,01, Amendment or Repesl - Dursifcl-oii,

(a? linless speci.fically p-navid&d CO the c&titrary
Ti6rein» the Seacliff Plantation Coimminity E,eetrl<:tian8, or
any part thfereafi, 99 frcm ti'me. ta tlioc' in effecitt with
respi&t tc all ox any •pa.-ct of Seacliff Plantation Coinmunl.tyt
and any Uiplt&tta.ii, restti<itl.oa, cavenanc 01: condlLtlon
thereof mflyi at AAy time be flmen4e4 or r&pealed upon ttie
happfiAltis of all of ths following evGtttst

(1] Tha prloi nriccen appcoval of any
propoeed draeTidEe.itt ot:_ repea3L by ths FlaTiTiiELg Cpiitniasi.qn dE
the-County_ &f Kaual. for any prgvision or proviBl&iis o£ tlie
Seacllff

'Flflilt&Clon
Goimiiunity Riestrictia'ns whic.b weT-e

requlred by ttie County of ltau?i purauflnt tc S^e&ial
Marisgflinent'Area Uge Permit ^SMA(U_)i_-B2-2, fipp^&vsd" by the
Cotinty of Kaual on FebruAiy 10, 1962.

(2) Ths V0t6 of Che Cla.sa B Hembfit, if any,
und nat lesfl thfltl SflVetity ff.ve percent t75S) o^ t^e Clasa A
Me.TAbers, fipproYiTig^the prapoacd aiiiendmen.t: o»:_MendmeniG 01;
thd tepe&l.' &£ Saaellff ^lantflticin CcnmiLunity RestTi&tiatiS &t
a m66CiTlg of tbe ABaoalatloTi dtily hetd, th& aotiLss of Tirhlch
shall hava Btflted aa a purpose ths corLBtdsra.fcion of fcb&
STiiendinent OK T&yaal of the'Sescliff Planta^ioii Coinfflunlty'Keatriatigna,

gl.yiTig che eubatanca o£ <k)^ pTaposed
etitflTidTiients OT I.Tidicdtl.itg ths provisl.oiis to B^repealed, as
the case aiay be.

(3). Ihe racmdation oE thc
3ecrBt:ary_ or an AaEtataat SuTetar;: ••'of'^'n^^tatlon

settiTig
'forth

in full the amendcneTi^oi; am^<ir[i$n??s' to che
Sefidiff Flartfcatton Gomaunity Rse^^^ing^o ajpprwed,
includlns acy tl.Eti.on^Dr"Etit"tlBiiaTB^^^p*ated, and
cLettifyLng chs.C 5At.d spiepSEiiBnt^E^ameiidnieTilE^ hftve

"been

appr&ved by v&i:e of the Owiiet^p^^anc to thla paeagraph,
&pd

W ®6recordi|dK)n of j^ncl.tten inatTUTiiaiifc
dlso settin.fi Eoith 3--8^ fuU sai^fcmemita@i: ot ftaiandments to
tlt& Sea.cli.tf. fflantation ^cmunlt^E^^?Ccttloiis, sxecuted by
tlie CL&SS B Member, !.-£ a^^B&ad n&C~l65fl than Beventy fi've
FMcmt^OSI] ot ttia Cl«S«"»^iLBr...

<b> All SS'^fhi Ittii^ttoBI, rEtrlctlona,
ccrvenant.B and eonditl.0^ of th^ Seacli.ff Flantation
Conaninlty SeBtric^.ona s'^all ccntinu& and remai-ri J-(t fulL

^"..^ ;!SSt.".^L^rt?''Plantation Cotjmya^cy > to^1^0»rne-cd and co tthfi Aaeociatlan,
subject, liotij^^yto the Ti.ghc M smeod and repeal as
T?rovil<lsd i-Ti^parj^xa^ (s) pboye, until rhe 1st day of
January, 2fl|L2,^after^whtcti tlTiie the sa3.d liniitatioiis^
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Ti?es1:Ticfeio-ins, ccivtitianta and WHdtti&na ahs.ll be
autoniafcic&lly ^xt&nded for succeasive pcri9d& <?£ teTi (10^
yeaTs unlesB an iTiBtrunieti& siftne^ by-nofc lese t-han d
niajority &i tlw theu Class A MeHtbevs hae besn ceeordeidt
agresiiig to chiiTigt* adid covBna-nts in whole Gf in pcrfc,

Section 7,02, EnfoiGam&nt:, Ronffal.ver.

<a> Except to the extent othErwise exproasly
piovided hereiKtt thi liecT.arant, Aaeociatlon or any'Ownfir'or
OrtAeTB phall have che light to enforcc aiiy ?nd all o£ the
liraitaticna, i;eBtrifit:io-tiSi covenanta, GDnditlons,
obllEatlons^ tiens and charses isov or hereaftsr Imposad by
thfi Baacliff Plantatioii CDimcunity Rescrictions upan other
Ownars or upon any prop6i;cy within the Seacll-fE Flantatioii
ConiBiunilty, &cid the co$ts <?JE enfoiaainent» inclvdi.ng cpuc-t
GOBtB uiid attorney's feee, shaU bo paid by aiiy Ownfir who
violaced any auch Umitatl&n, i;£flti:l.et:itin-, eoirendiic OT
conditlo-n, or falled co pay sn4 satiB^y nhan dus any auch
llsn or chasge. Bo entry upon tha Itanasite of gny Ownsr of
otheT acLfcion Eo enforce any such lunitacion^ restrtctri.aTi,
eovenaTit, cortdtclQrt, lirl£acion> lien or stiar&e Diay be iiiada
or talcan wlthout: flrst giylng not: IBSS tb.an. ttiiyty <3Q)
daya' writtfiri hofclce drtd deiiifind to the Gwner coTicenieid to
cure &£ rsctify th& dlefdyli: of brsdeh itivolved.

(bi tecept to the eiccenc oT:herirJ.se eicpreasly
prqvided Iiexeip, sny Owne? or Owners shall have t;hfi ri-ght CP
^nfoicfl any aiid a.11 1imitalll.ana, resttrictiorts, covenantSt
cfltidltittne_and abl.igationg now ar l-ie-csafte-i: impoaed by tlie
SeiAOliff FlantatLDn'Commtin-Lty Elieattlctl.ong upan" tha Seacliff
F lan-tacioii Co-Tcmutit ty Aa s<? cia t ion, provided, hflwevsr,
anythitig hecet.n to the concrary noSwJLthBtan^tig, rto Ownar fle
svch sbsll bave any right bo enter upon tfi^@?°P<LTty o£ aay
other Gwti&i: &e co abace sny nuieance or'e^ore&'any
pcavJLaf.an h&reof flgainsfc a.iuithBr Owncr ^r tti^j^gscifliation
eiccept: by proper legal pracsedinga an^ajithar^y of the
eoiurt hftvtng Juria^lcttoni

<c) Ev&T-y act ti-r ou-i.^lon _ ft]ffieEeby~^^ny_
restrictl-OTi, cCTcSittons or coveii^^^i^^tT^ Sescl^ff
Flantatiyn Gtiiimtanity ia.eBl:rI.Eit-i,oiig^IS~!£iiftia^@^ in wtiale ai:
In part, f.e heraSy d&cl?i:&(t t:%^6^and c^^^att.tvte &
iiuiaancs and asay he enj oin&d ^^^^ted, wtiether OE n'&t
•reUef soughfi i& for negativ^^itf ^E'fi.nffia^lve a'ctiong bych.fi
AesoclBtton or by an OwneT c^ O^Eevs af^ peovidad for' iTi
paragiaphs (a? and^^) abcive^ii^Dvided^^iaiwe.ver, that any
prfwialon to the ^[ntrsiy

''M^i^fh^^^l.ng ov.Vy the
Association or i.W duly ^i^tLligiri'^^^^piS? piay enforce any
LiTiiitation, rfiBt:rl.Gtion^^^ieiiflnt:,^GSnS.ditlDi'i tti oliiLisation
herein a6t _£ci-th iiy ^i.ea'^E^^heir own sction hith&ut:
autboii.ty (.f a conrf^vlss I'^ld.jltl .

w
PlantdtIo-Ti Ci
noTiexcluad.va,

noncomplianc.E
COVenAntg,
isiay be ix

Eaeh re^dy prav:
ilty E&strl,ctlt?ne

for in the Seacliff
i e cuinulat 3.V& apd

''Any~3S^a&,«billEie!>
&r CllB TlolatlBn ar

dliy of che li.Enitatitans, ia£trictioR5,
La.ns, D'bljlgdCionS) tf.ens and c^srgea irhich

by %}ie Sfidtliff PlanCdtion Community
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Risat:siotian& stiall 'be.
joint and BeVeral untp all persan?

and/&r enticies holding aay inteiest: in aitd to sfia l&t
and/or fdilii ilwellitt^ eltea" upOtl which such vlolaei.on or
nonconipliancs occ.ux'a.

ff) The failuce in sny ease to eit£ofG6 the
provl.s ions of any limicatitini restri.ctioTi, covenaBt:i
conditton) obligatl.an, liea or charga of the Saacliff
Plantation Goiumunity RaBtrictiona shall tlot conetitutfi a
waiver of &py ri.ehc_ to enJEciicce any such pioviBion or ?oy
other provirions" of the Seacliff" Flantatioti Cocmunity
Reatrl-ctiona in anothfis caae agalnat; OT; MlEli i;6ap6ec to-_the
sanie OVR.GT or fgxm dwslli.RB sive or sny othej? Ovh&r or farm
dwelling ftite.

SeccJlflH 7.03- CGps.1;PJic.tto"t- ..Coj _Uanfl-^ "I-th...La'H^,_
Severability, Sinsular aad Flur.aI., Tltles,

Ca? All o? the liiait&tl.oRSi rfigtsI.ciionBf
cavepaTtCs and copditloTie of the SeacUf^ ^lancaclon
Ctnmnunity fteatrtctiD-tLe aliall be _Uberally_cort9tTUed togetthes
M promoce and effectuats tbe fuiidain-etital ccoceptiB alf ttie
SeacUff Flfliiteticn Community as get: forth In che
introdu&tory paragtaphe of th-is Declarattan.

W No proviaions of the Seacliff PLant:at:ion
Coinnynlty Bsscricti.ons sliall be construed to axcuse any
peraan froiq obfler^ing any IsW or reguldtioin of any
Sove3:ttTn6ntal body h&ving Jurisdietlon aver such perscn or
avsT Sfi^aliff Pi.ancati.oh Cominunity tlestrictiDUB to _ tliB
cflTitr'ary notnithatflndingi i£ sll u^es to which a famL
dwelliag aits vtay b& put undec the pra.vi.aions of the
SeaellfE PIa.nt&tiioit Commiinlcy Rsatri&tione^are illegfil iindBr
the appll,gabl&_zoning ordI-naTices or Etati^^t, an Qwses n&y
use hle sics for any puri>oae vhich i.s l ^. unde-c such
oEdlnanee or seatutei- subject, bowevey, t^all other
p-so^isiona o£ Che S&acliff Plaiitation ^i[[CtiTil^R6et:rictlons
whi.ch can lawfully apply fco the aite .^^^^^^^

[<:) Hotuifchstgnding the^prDvi^lsns~~3'^jarflgraph
(a) abcwe, thc limitations, E'eafe^KfeLoiie,^caTFenahts &nd
cciilditiand of Seacllf^ FlantatIoid^CS^^^^lidll be defiuied
Independenc and sevsrablfi and ^he invaCT3i:(^ or partial
inv&lidity o£ any provislan o^^^ion thet&of, or of flny
aveh. UiDttatlooa",

"re&tricEiox^s
i ^ivet».ants or conditl,on&

BhBll- not slEfecc tlxe vaUdit^ o-^nfor^flbillt.y of any other
prnlaltai.

_id> ^The_3lnEflar •li^^^gS. the plural and the
plnr.1, the sinsulu

~^^tt 'cS^S&mc
ie<;ulree tbe

cpntrasy, w4 the inas<;ii?I2R^^Feminlns and peuieE ^hall each
inelude" the nifisculi'ag, £&a^^^gs- nevter ae the eontext
•ce^uireB*

<sl A]{rl tl.Cl^g ueed vin the Seaaliff Flanfcation
Commuoity .Reat^ijEioflS^'^ncXudf.ng those of A.ftlele& &tid
Sectionai ar& J^^@^^^^Ly £or convenieiiGB or .rsfeiience
and fche saffle SiialF'^^^^, ^hAll any cf Chem, affept th&t
which is se,^^^^, itt suctt^.rciel.es^and B^ctlons, tioi; any of
tha carpg ..^^^^leions of the Sfiddliff PXaufcatxon Comniinity
Eteatrictic
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SecCiOti 7.04. Conveyattc_e.pf iws^ oE Common Aredi
Reeervati.an o£ EpsementS. SnBRlaitSa-oE-'BaY Sn3^
ClaaaiElcacian ot Laiid Ace?.

(a; The AadOcidCion shall accept all of the real
fvoy^ty and iRtec^sts ln real property sonvflyeil cr leaaed
to it aa coiBmaTi area or ffe a co-teilfliisy area by chs
DeclacaTit) provided that the AsgoclacloR rieed noc a&Gept any
such ptoparty guhje<t to any excBptioiia, llsns and
saevm^rflTices sxsept as fallc'irs)

<1) Ibe llen or an^ feal propeifcy Eaxes and
aseesemeTiEa iiondelinquapt;

(2) Sucti raetlTLiieioTia aa co use and
enjoynfinfc aiid such easanients and righc3-&f-tiay 011, over, 01;
imder nll or any pari: thorGof fl? inay b6 ¥6serv&d to the
Bsclar&tit ar granted co any Ouner lii any re(LaEded discument
ptf in accordance vith ehe ptovislons of the Seacllff
flaiicact.on Conmunity Regcclctlotisi

(3) Sach eASfiments and rtgMe-of-way on,
oyer or under all or aiiy part therecf as uiay he r^secv^d to
tha DBcl^rant or any adjolning Owtisr o£ tarid for acaaas co
land contlitgiiflvfl C& Chsreal properfcy, apd such easamencs
aiid rtghCS-oE-tfay on, ouee or

'-under
a'll OK- any pari: thereof

as roay Iifi ftxceptsd or Tesei^ad untg pflraciia
-fmc

roadwsyt
eleecri.cal, gag, soiitfflunicatipflB and othBr utility purposea,
and £or afiwer, drain&gB psd water EAfiilltlea,

'dnd
fw

walliwayB, patlwa.ys, TilrdBflnct'uATieg, or parks, avex, undec,
alongi fiCMSs and through aa.i.d real ipiropBrtyt together wifch
th& I'lg'ht to graitt to tha ITnit&d SE.atea af^unerica, che
3tate of K&Wafi, Covncy of K&uai, Boatd oE^S^er Supply rf
the Courtty o£ K^yat or waf attier appt'opriata'^veicfuieatal
itgsncy GT public uttlity,

'or
to any'cch^ piibli^iir private

corporatlon OT asseclftcton> or ta any liffiy>5d.du<il^aeeffisttefi
fw_su<ih purposes over, under, acros^^^^^m^thcoueh
aaid real prflpercyi

W Tbe o'bUgaclOE^^mfiMed^lireiSCly ar
indireccly by virtue of avy se£'Sati^i^[,^rdll>&nc&,
resiilufcidii OT Tegulacion c£

'Ehe_Uniced~'SF^S^^f
Aineyfsa,

tlie Sc&ts of Ifavail, the Cou^^^^. Kauai Gt Ttiy other
poUt:it;<il or &oveCTinetitdl flB^fn^pfion .g|ia'vlng juriadiccioti
over suah pxupBEtyi

^^ Atiy oth&^'l^en, ^nm^ranQ^ cv d&fect in
tttla a£ any l:i^i3iwliaE8oeve)r^M<"-.E^^'A t]We vfhich ffflvld
•t^uy clas' or fnn ta».tu a Um iipm lud
propertLea to S&GUTC ^^^gacion'~T:'ff~ pay monsyl Which mvld
iiot" oia.terially artd ^dcEuaEl^^gBjydlca' ttie Owners in tlieir
use and ertj oygicnt ^TE such pi

W lite
wicliia cl>e S^cllff
&a;mmoa acea ^sLbe <hai
ct mck pm^^teltl
any rigttt, ^^
clis fkssoci.a.t.iffs of fluc1

,d cIaaBi^catitin o£ aiay property
iTitiatliiii ^Camnunity whlch is noc A

t& a (laciEfloil afea by ch9 tTansEer
^soci.AClon froa &LI ptirsans hftvitig

t^ra^C therain a^S fbs accepEdllce by

-39-



22766 5S8
(c] _At ai(iy_cims and £rom Eline to Eime fflllowi.ng

comTeyance OT leaae pf a comion arca by the IleclflTant to tfte
ABaotiiation puT'ausnt: to this Se&tioM, the Seelarant may
coti&cruct:, rsconstructj refinieh or alces sny iniprgvemetits
Upoii 01 nia{ce oy cr<»ate sny excflvation on aT' fill upon or
shange che natural flf sxiscing drainage of av rfiiDOVfe oic
plant: any trees> &h3:ubsi or grovnd co-vsr upon sueli woih if
tha Declarant sball decexTiiine that: any auch •work (i) ip
reaeonfl'bly tieceaseiTy JFor any util.ity ItLgcaU&tion asrvicln^
any ps-ciperty utthl.n t^e Seacliff tlantatt-oii Coiiiniup^ty, (ii)
is reascn&bly nacasB&Fy for tlie cansti'uctioa oE aTty faoility
for tfBe liy the OwnEra', (iii) -La deBJ.rable in or'der 1:0
provi.da or i.mprove accQss to or co erh&'nce tha use w.6
enjoym6nt of aucli area, ar (iv> is deaii:able Co protsct,
supp&rt pc pceaerve «ny property wliich c&nsi; l.1:ut6 6- a part of
tbs Sciaclif-E PLatit&Cion ContnyTiJ.ty,

Se&tion 7.05. Keaei'vatl.oii &£ Essementa . Ali v&al
property vl.tbt.n th& SescUEe Fldiicaelon'

'Cftnmynity
shall be

subjoat t.O the gxceptlon and reBQrvatiop uTifco the SeclaTflTit,
of/eaaemante for roadwayi eleetrieali gas> coimnunlcattonsi
 d other utility purposas and faic seueT:i drainage snd water
faiiiliciea, and for walkwayd, patliwfiyA, bird sanctuariea, 01:
parks, ovei't tinder, aiong, across and through said feal
pcopeTtyii_ together wtth tbe righc t& grant ta the tlnited
Statss qf_Atii6rI.cd, elie Stfite o? flawali, Councy &f V.av.ai.i
Eoard o-£ Water Supply of ttis County of Kauat or any othSF
^pptfopTlatc go-v&mntencal iigency OT publtc iitllity, or to any
othei: -publie or privata &oi;poraci6rt or afisociatl.on, or co
any Ijidlvtdusl., eaaameiits for euch purposgs ovar, under,
a&ross, aloiag afld^ c'hcough sai.d resl pzope'cty uniler che usual
cenps and condit:{.oii& requiLrsd 'by t^e PeolacoTic or che
gtfflncee for such easeTnent rigTitB; provided, ^iowever, that
such eaaeptGtit r3.gbt:» piust be

"e.'xarclasd
j.n s,^^ pi^nnei; aa to

not: uni-eawnebly iKEecfere wl.cti the uge of^aid iisal
propercy Tay tha Owtiers t'hare&f, cheir ^ucce^prs ilnd
SBaiERs^ and in co-niiecclcn .wicb the^.g.atall^.tion?
malncenance or rspair of any faciliti^^^^^^n^^ci s'ny of
•ald •asmneiio ••j.i isal proparcy »h>U be'^SngS^reitorad
by gnd a.t th^ E^pepee of the perBon^wniTie^lip11 iMSciging
fiue]i_Eaaeoi6Tit righta to the ccnditi^®^^id|^eslptopsrtyiinniBdl.ately pt-ior to ths ey.ercj.eG 'B^^^S^larant shfill
lia-tfE the right to grant gr lease^
the ccnflept or Jfli-nder of the
owitng H. l&t or Sfirro dwslXii
Plantatitiii CiinhitUnI.ty .^

SmSeats without
ISs^l^l&n OT any perflon then
•3e tfc, ttie SeaclUf

SectlaiO 7.06, 'ji^'si.gninent

tlie riebtB and powew irei
the Sea&llff ^tantation

Any en^ all <?f
IP l26j@^;'Iarant pxiTsuflnt: \.a
ml1:y li^Btxletions inay be

delegdMdf tr&FB^erredp ^6S^^^d,( convayed or 7;fll.e9sed b;
the Declardnt to fche Aasocia'C^l^iid" the AasOciatiOn ahel.1
accfipt the sflffle eff^^Lve upon^pfe recording by th&
Decl&iant p£ a notice ^f eucl> ^lelssAtioti, tra.riafcr,
flasisnitieni:, Ctinve^gtnce or^celeaae.

SBctlon 7.lrf"^^aaBuon. In cu« at any tlna OT
timee &11 oc aM!Lpor C3.an~~o£®E1neccintpon area shall 6e tahen
or cEindemn&d^^^^gf duthoEl.ty liaving che ipower of eniinent:
doiflflin, the^a-n^iit ^yery auch caoe tbs sntl.re dward dnd
ciampensatio^ shSil be'%pflld ta che As5oelAl;ion. Mo Owner

-4«-
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s'/'

shall le entitled to any portion of such award and TI& Owner
eliall be entitled to participate ds d pflttv or oChenrLSfl in
any pirooeetiinga relatlng to sucli Gondeiii!fi3ti<lti» aych dgtit af
paECicipfition being lifirein regerved fixcluaiveLy ta thii
AssociLation which aball in ita name dlon6 r6pr.6S£nE the
Intere&t of ^U Ownera.

Section 7.0S. Uninsured Casualty, In cas& at any time
or tlmss smy coniraon s-vw w imp-roveicents tberefln sTial.1 T;6
aullstanttaLly daTliagad or destroyed Tiy any caiualty iiot
hereln raqvlred to-l3& ineuTed againGE', euch coninsoTi'areB 01;
improvement shall. be rebuilt:, repa.ir&fi or reatored unleas
tuo-thirds (2/3 i of the meinbers vote to the cottK&ry. Any
sucli approvBd rest:&r&tion of tbe coiranon area or t.Tnprovsiiients
Clieteon Bhsll be CDmpleted diligsntly by fche Asaociation &t
i.CB ovn expsnae and ±n accordance with plflns firfit approved
in uritiiig by fchs Deslgn CoCTntcHe. Unl&&& such reBtocgtJLoifl
is undectahon within a reasonahle ti-in^ aStei: &u<;h cesu^ltyi
cha Asso&iation at it5 tOMKii] expBiiae shall renoTC all
roiaaiiis af iinprovEnients so dainaged" w destroyed and restoifl
th& sic& thereof co good orderly conditiiart and CVBTI grade<

SwciQft 7.9.
TfiniiiTiation,

Qbli.fifltlon &f Ownsrs, Avoittdncs,

<a) No fhmer thcough hU nort-y^ of ?tiy coiniiop
area or by abandDnment ^oE his'faTm^ dwellii^^ite, may aMqid
fche burdena c?r obligar'E.oKia i.Tnposed on IIJ.TH b^the Seaollff
Flan&ation Cortiaiuniey Il&atrictiOTis by vj^tue o^hia bsing an
OwpeiT,

(b} llpoo ttie sonv&yaiici
ath&T: tratisfei; Ct£ fl lot: fco a

'netf^

Owm.Qv 3hall n&c be liabls for ai^
reapeqt to such lot dltd paya^
trans£fir, and 110 persQii &fte')
&s an Owner shal.1 _Incur any ^E t]
of Ehe TieiiefitG af^an OwnaE Itdii
ComnAiitity Restiric^ns fall^iig
^rmliiati-fln*

^ fl&le;%,a6fi'£Ftn&nt or
^®!^)^
R»^aaTe7ied"»ii:1i

:£E t^^lttS Of GUfftl
^ertnlnaUon of hla status
obl^gati.ons _w enjoy any
the ISeacliff Plantatiop
ehe^data dt Buch

Sectloii 7,10. VftSt Snforcein£nt of chess
Tiy ?ny proceeding at ISTJ

^ peraonB
•vlalatiitg or

C 01; teatristion, ei.theE to

covenancs aud reBfcrJ^tt-ons s1
or in eciuity agaiTirfE^ny pecam
acteBiptiiig EO vt.ol.ste s^r ecveti;
re&fcTdtn vioLati^ or t^recover dgmagGfi, and againat the

^rc.° U^r^mS^^
Kaufll fca en^ffi^ (iny cov^iflnt o-r iTestriotloTt tieT'al.n
coiitai.ned B^I^III np event be deemed a waiver of the ylght
1:0 do BO t|ere^£t6r,'(

L.ll.^BveiabilltT. InvslMl.tion o£ any aiie
of taiErlcclona by judgaent or cnmt
oidalhall iff^^ay sEfect any otlur'prOTlalons »hli:h

.BhaBaauin in Cvll torce and eflect.

Nqtl.Gas, .DgmaTids^ Qel-t-verry,

Efli'X Any itptice of othar docuneut periEiittad or
?eqyired by che Sefifillff FLantation Coninhirtity R&6tcicfcions

.41-
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to Tse deli-vered fliay be dell-veTed aither ^ersonally or by
ffiail* If dslivery

"•1.&
ts be msde 1iy ma'f.l, it shall be deemed

t& hcve baflit d^li.vered to the ABBOciattion Beverty-two (72)
hauya &£ter fl copy of tha sdin& haa b^en depaaiCEd i.n tha
Uflited_StateB TOdll, post&ga prepaid, addresaed ta the
$e&&lif£ TUjit&tlon CoTiunuiil-ty Associatlon at fche addrasg
d6flignat6d by the Aaa&ciatio-n from time to tirae liy iwritten
notiee to tb& Owrtera, aad ebsll ba deetted lo Tiftve been
tlel^vered to the. Ii^fli&n Coproi-ttee ee.veEity-two (7ZJ Itours
a£ter a c&py oi tthe aame has been depasicsd in tha_adpe
inaTinsic <i44;:eaGed to t^e Sssign Ccjiiml.ttee in CB.T& of tlie
Seacliff PIantation CmnmUnity Aggociation at the latcer's
rlifin fiUtrent addreas,

The post otfice addreBB oE an Onmer Bhall he tha
last ktioton address &f ftiich Ownei:, aho^n t.n the AesodatioA's
secotda, and delivsv^ by u&ll ah&ll b6 deemed, ccfflplece to att
Onner ^fiventy-two (7^i houi'5 dfter fl co^y of the Ediiiie has
been depeal-ted in tlia Unl.ced StBte? Biaili pofltage pvspaidi
nddresaad to eh^ Owner gr sucli addre&p.

[b> Dellvery to any iiteniber o£ ths BoeT:d cf
OI.rectors &f ch^ ABaoeiacion shall 1?s dseined adequ&te
deltveicy w the Assoclatiop &nd iit&live^y to any inemfre? &f
the De?l.gn Cainraifctee ahalL b& deapieti adeq'uete deli-very t0
tha Design Comiiifctw*

(c} flhers thsra is Aore than one Omier o£ a lot
or fann dwelUng eilte^ the deUvEcy personaUy or Tsy aiail to
any Owper shall be effective deliveTy to all OWIIGKB i>£ such
l^t or fwm dwelllng gtte.

18 tiITHEBS WHEREOF, the Declarant, ai^a?ore than 901 of
tfce ClflBa A Dt&flibe?9tlip snd sa tlie Claed'.^tetnliert tiaa
eKecpied thl-a KeclarAtl.on aa flf thie^ *^2<q§k day of

FALI MOABA roHFM

Ey; Kobe^i^iagdCsa.^feructloii Cainpany,

^oinpariy''^

•sov.t rrasl-dent ot
loudttuction CcwpaAy,

•-31

^31
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STAIE OP HEW MEXICQ

mm>Y BF BEKSALILLO

OB thlt T.-f'lL
jne sppBared CDDA G. ROEERSOH, to ine pera^inal-ly knoivRf wh&i
being"by me duly sworni did gay tlipt'Iloberago CotiaEructlon
Compflny, Inc., is a c&tpairatlisri formad in the Stafce of Elew
Mexi.ao, of which he is

~t:h6
Preaident, and t.hat ther-a ifl na

seal bf sald corporationt anfl aueb aoyporatlon ta a Bene-c'al
Partn.er of Pall Maana Coaipftny, a New Mestco Sarcnsrshl.pt and
ttiat ttbe insttfuaienS fras sifineil on bebalf af tt)< partnevshlp,
dad. sa.I.d COSA C. ROBERSOH seli.nowlgdged th^ inatcuBrenC ta be
che fzea act and dsed &f thie gartpership,

Hatary Fub.LlCt i" and ror sal.d
Sfcate aiid County af&r&flaid

My cCTnmid^ion eTcpires;

•t^sa
"?^
isa
'^^.^
:'?KS
'•"••'i3ii

•• '/-®iM

.. ':^;^!^

'.•^%i^^

:'..-.-i'.',.^',%^?/^5

•aaSSM
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PS

FOURTH AMENDMENT TO THE
DECLARATION OF COVENANTS, CONDITIONS AND

RESTRICTIONS OF THE SEACUFF PLANTATION AT KILAUEA BAY COMMUNITV

This Fourth Amendment to Declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the

"Fourth Amendment") is made as of
the date set forth below by the undersigned owners (the

"Undersigned Owners") of Lots
within Seacliff Plantation at Kilauea Bay Community ("Seacliff Plantation"), Kilauea, Island of
Kauai, State of Hawaii.

WITNESSETH:

WHEREAS, PALI MOANA COMPANY, fomieriy known as Roberson/Larson
Partners, a New Mexico partnership, whose buslness address and mailing address is 6001
Atrisco NW, Albuquerque, New Mexico 87120, herein called the "Dedarant", developed
certain real property situate at Kilau^a, Island and County of Kauai, State of Hawaii, in the
subdivision known as the Seacliff Plbntation at Kilauea Bay; and

WHEREAS, the Declarant's predecessor, Robereon/Larson Partners, recorded that
certain Declaration of Covenants, Conditions and Restrictions ofthe Seacliff Plantation at
Kilauea Bay Community, dated August 31,1983, in the Bureau of Conveyances of the State
ofHawaii in Liber 17405 at Page 411, amended by instrument (acknowledged March 1,
1988, March 2,1988, Mareh 3,1988, and March 7, 1988), recorded in Liber 21704 at Page
1; and

^



WHEREAS, the Declarant recorded that certain Amended Declaration of Covenants,
Conditions and Restrictions of the Seacliff Plantations At Kilauea Bay Community, dated
September 9, 1988, in the Bureau of Conveyances of the State of Hawaii in Liber 22367 at
Page 21; and

WHEREAS, the Declarant thareafter recorded that certain Third Amendment to
Declaration of Covenants, Condltions and Restrictions of the Seacliff Plantation at Kilauea
Bay Community dated December 28, 1988 and recorded in the Bureau of Conveyances of
the State of Hawaii in Liber 22766 at Page 559 (the

"Third Amendment"), restating the
covenants, conditjons and restrictions in full; and

WHEREAS, the Undersigned Members hereby again wish to amend the Declaration
(by this "Fourth Amendment") in the manner set forth hereinbelow; and

part:
WHEREAS, the Third Amendment, in regard to its amendment, provides in pertinent

Section 7.01. Amendmentor Reeeal- Duratlon.

(a) Unless spedfically provided to Uie contrary herein, the Seacllff
Plantation Community Restrictions, or any part thereof, as from time to time in effect
with respect to all or any part of Seacliff Plantation Community, and any limitatfon,
restriction, covenant or condition thereof may, at any time be amended or repealed
upon the happenlng of all of the followlng events:

(1) The prior wrltten approval of any proposed amendment or repeal
by the Planning Commission of the County of Kauai for any provision or provisions
of the Seacliff Plantation Community Restrictions which were requlred by the County
of Kauai pursuant to Special Managament Area Use Permit SMA (U)-82-2,
approved by the County of Kauai on February 10,1982.

(2) The vote of the Class B Member, if any, and not less than
seventy five percent (75%) of the Class A Members, approving the proposed
amendment or amendments or the repeal of Seacljff Plantatlon Community
Restrictions at a meeting of the Association duly held, the notice of which shall have
stated as a. purpose the consideratlon of the amendment or repeal of the Seacliff
Plantation Community Restrictions, giving the substance of any proposed
amendments or Indicating the provisions to be repealed, as the c.ase may be.

(3) The recordation of a certificate of the Secretary or an Assistant
Secretary of the Association setling forth in full the amendment or amendments to
the Seacliff Plantation Community Restrictions so approved, including any portion or
portions thereof repealed, and certifying that said amendment or amendments have
been approved by vote of the Owners pursuant to this paragraph, and

(4) The recordation of a written instrument also setting forth in full
sald amendment or amendments to the Seacliff Plantation Community Restrictions,
executed by the Class B Member, if any, and not less than sevsnty flve percent
(75%) of the Class A Members.

WHEREAS, no provisions of the Third Amendment being amended herein were part
of the Seacliff Plantation Community Restrictions which were required by the County of

2



Kauai pursuant to Special Management Area Use Permit SMA (U)-82-2, approved by the
County of Kauai on February 10,1982; and

WHEREAS, there is no longer a Class B Member; and

WHEREAS, seventy five percent (75%) ofthe Class A Members have approved the
amendments herein at a meeting of the Association duly held, the notice ofwhich stated as
a purpose thereof the consideration of said amendments, giving the substance of the
proposed amencfments therein, as certified thereto by the Secretary of the Association, said
certification being attached hereto as Exhibit "A" and being recorded herewith; and

WHEREAS, not less than seventy five percent ofthe Class A Members hereby
execute for recordation this written instrument setting forth in full said amendments; and

WHEREAS, it is most efficient and desirable to have this Fourth Amendment
executed in counterparts so that, when at least seventy five percent (75%) of the Class A
Members have signed them, a single copy ofthe Fourth Amendment with all of its executed
signature pages can be recorded in the Bureau of Conveyances of the State of Hawaii in
order to effectively amend the Declaration (and Third Amendment) as provided herein;

NOW, THEREFORE, the Undersigned Members hereby amend the Declaration (as
stated in the Third Amendment) in the following particulars:

A. The present Subsection (o) ofARTICLE III RESTRICTIVE COVENANTS, Section 3.01
Use Restrictions: Homesites and Private Areas, is hereby amended to read in full as follows:

(o) Each farm dwelling site shall be occupied and used only as a farm dwelling
by the respective Owner thereof, his tenants, family, employees and guests, and
for no other purpose,

B. Subsection (ff) of ARTICLE III RESTRICTIVE COVENANTS, Section 3.01 Use
Restrictions: Homesites and Private Areas, fs hereby amended to read in full as follows:

(ff) None of the farm dwellings or other improvements within the Seacliff
Plantation at Kilauea Bay Community shall be used for bed and breakfast
operations.

C. The provisions contained in this Fourth Amendment shall become effective upon its
recordation. The effectiveness of this Fourth Amendment shall not affect any liens or other
enforcement proceedings or remedies arising pre-Fourth Amendment.

D. Except as amended herein, the Declaration, as restated in the Third Amendment,
shalt remain in full force and effect.

E. The Undersigned Members agree that this instrument can be executed in
counterparts, each of which shall be deemed an original, and said counterparts shall
together constitute one and the same executed document, notwithstanding that all of the
Undersigned Owners are not signatory to the original or the same counterparts. For all

<3



purposes, induding, without limitation, recordation, filing and delivery of this instrument,
duplicate unexecuted and unacknowledged pages of the counterparts may be discarded and
the remaining pages assembled as one document.

IN WITNESS WHEREOF, the undersigned have caused these presents to be
executed as of the dates set forth beside our respective signatures, to become effective
upon recording hereof in the Bureau of Conveyances of the State of Hawaii.

4



SIGNATURE PAGE FOR

FARM DWELLING SITE:

FOR APPROVAL OF THE

FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS OF THE SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITT

By execution below and submission of this signature.page to the Secretary of the
Seacliff Plantation at Kilauea Bay Community Association (the

''Association"), for inclusion
into the final assembled original ofthe Fourth Amendment lothe Declaration ofCovenants,
Conditions and Restrictions of the Seacliff Plantation at Kilauea Bay Community (the

"Fourth

Amendment" to the "Declaration"), the Undersigned Member(s) certify(les) that
he/she/it/they:

1. Has/have read the foregolng Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling Sits within the meaning
of Section 5.02 of Article V of the Declaration (as restated in the Third Amendment) (i.e., the
undersigned constitute(s) all persons who severally, jointly or in common are the record
owner of all ofthe fee simple title to the said Farm Dwelling Site or certifies that he/she/it is
less than all of the Owners thereof, but that no protest by any other Owner thereof to the
casting ofthis vote by the Undersigned; and

3. On behalfofthe voting power associated with said Farm Dwelling Site, hereby
approves the adoption of the Fourth Amendment.

Date Executed Member Executing

<5



STATE OF

COUNPl' OF
ss.

On tliis dayof, ., before me appeared

., to me known to be the person described in and who
executed the foregoing instrument, and acknowledged that_executed the same as

free will and act.

Notary Public, State of.
My Commission Expires:

STATE OF
ss.

COUNTf'OF

On this dayof, ., before me appeared

., to me known to be the person described in and who
executed the foregoing instrument, and acknowledged that_executed the same as

free will and act.

Notary Public, State of.
My Commission Expires:

STATE OF

COUNTi' OF

On this dayof,

ss.

., before me appeared

., to me known to be the pereon described in and who
executed the foregoing instrument, and acknowledged that_executed the same as

free will and act.

Notary Public, State of.
My Commission Expires:



Exhibit "A"

Certificate of Secretary
Seacliff Plantation at Kilauea Bay Community Association

The undersigned, being the duly elected Secretary ofthis Associatlon, does hereby certify
that the amendments to the Declaration of Covenants, Conditions and Restrictions ofthe Seacliff
Plantation at Kilauea Bay, as restated in the Third Amendmentto Declaration ofCovenants, Conditions
and Restrictions ofthe Seacliff Plantation at Kilauea Bay Community (the

"Third Amendmenr), as set
forth below were duly approved by vote of the Owners at a meeting ofthe Association held on January
25, 2000, and otherwise pureuant to Paragraph 7.02 ofthe Third Amendment. The portions deleted are
shown ctrickon liko this and the portions added are shown In bold tvoe face and underllned llke this.

A. Subsection (o) of ARTICLE III RESTRICTIVE COVENANTS, Section 3.01 Use Restrictions:
Homesites and Private Areas, was amended as fbllows:

(o) Each farm dwelling site shall be occupied and used only as a farm dwelling by the respective Owner
thereof, his tenants (other than tranBiont vacation_renter8), family, employees and guests, and for no
other purpose.

B. Subsection (ff) of ARTICLE III RESTRICTIVE COVENANTS, Section 3.01 Use Restrictions:
Homesites and Private Areas, was amended as follows:

(ff) None of the farm dwellings or other improvements within the Seacliff Plantation at KNauea Bay
Community shall be used fortran6ientvac3tion rental purpoees bed and breakfast operatlons.

Certified this
a> day of

"^
ol^JV- ., 2002 at Kilauea, Hanalei, Kaual, Hawaii.

<r
Peter J. Somers, Secr^ftary

STATE OF HAWAII
ss.

£&

COUNTC OF KAUAI

On this =) day of 1^0 ru;i£ ., 2002, before me appeared PETER J.
SOMERS, to me known to be the person descrtbed'ln and who executed the fpregoing instrument, and
acknowledged that he is the duly elected Secretary of the Seacllff Pl^ptation s^ Kllauea Bay Communlty
Association and that he executed the foregoing instmment^s his fr#V1"" ai/fllact and m his capacity as
such Secretary.

s>. \

Notary Publtc, Stete of Hawaii
My Comrtiission Exph'es;

^s---:
OEOITREY CULVERHOUSfi
Notaiy PubUc, State of Haam^
Coauniaaon eqiires (UflUaXB

'T-^-*.^ "
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SIGNATURE PAGE FOR

FARM DWELJLING StTE: 3

FOR THE APPROVAL OF THE
roURTH AMENDMENT TO THE DECVARATUN OF COVENANTS,

CONDITIONS AND RESTRICTOINS OF THE
SEACUFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Coamunity Association (the "Association") , for inclusion
into tbe final assembled original of the Fourth Aaendment to
the declaration of Covenants, Condj.tions and Restrictions ot
the Seacliff Plantation at Kilauea Bay Conanunity (the
"Fourth Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Aaendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the aeaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, Jointly or in conuaon are the record owner(s)
of all of the fee siii^le title to the sald Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalt of tbe voting power associated witb said Farm
Dwelling Site, hereby approves tbe adoption of the
Fourth Amendment.

Date Executed

t-Jlr tijv^

Member Executing

IwIl'Km f. •HS'^S. ~
/

'
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STATE OF CO^ftfCTlCUT

COUNTY or ^-^/A^/A/O/_ _ )

On this // day of /W-/«'•'*•/ 20_AO. '

before me appeared tuilll'4^ £>• I^-^'/C^
to me known to be the person described In and who executed the
foregoing instrument, and acknowledged that U^, executed .
the same as ji'/'.S^ free will and act.

STATE OF

Notary Public, State of f.y'-".
My Commission Expires: S'/i/-^0~f-~»—J 7-^ "..

COONTY OF

On this day o£ 20

before me appeared __ ___,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that __ executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

STATE OF

COUNTY OF

On this day of 20

before me appeared_,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that_ executed
the same as free will and act.

Notary Publlc, State of
My Commission Explres:



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): 4/

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTR1CTIONS OF THE
SEACUFF PLANTATION AT KILAUEA BAY COMMUNITlT

By execution below and subaission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Conmunity Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
ths declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Anendment to the Declaration") , the Undersigned
Meniber(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within tbe meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee simple title to the said Fara
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Menber(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed

1-Z3-G(

Member Executin^

^^
ic(|W3j»W2 /

IQ



STATE OF h A UJ fc i;

COUNTY OF

On this

l^^y A »

^>_ day of 20 ei

before me appeared ^'.c^a.til Sanes
to me known to be the person described in and who executed the
foregoing instrument, and acKnowledged that li<. executed
the same as h;s free will and act. ;.-.--""-<

^w p€ uj.

/>»/K<1.<Y('Z. u^T^ i.
Notary Public, State of iy^.ayr; ; -
My Connnission Expires: 3/>fjo3~—

STATE OF

COONTY OF

On this day of 20

before roe appeared__,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Conmiission Expires;

STATE OF

COUNIY OF

On this day of _, 20

before me appeared_,
to me Known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Publia, State of
My Commission Expires:

K



SIGNATURE PAGE FOR

FARM DWELLING SITE(s): -^ ^

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITK3NS AND RESTR1CTIONS OF THE
SEACUFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and subaission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (tbe "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Comaunity (the
"Fourth Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the aeaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in coimnon are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners tbereof, but that no
protest has been made by any otber Owner thereof to the
casting of this vote by the Uadersigned Member(s); and

3. On behalf of the voting power associated with said Fam
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed

/Z3A>w?
Menber Executing

t-3zS3
yvkrBbn^

(^-



STATE OF HA 10 (^ ii

COUNTY OF klVLl^I )

On this i-S day of Sa-^utuo-n^- , 20 O 1 ,

before me appeared ft.^il So»»i«rS_ _ ,
to me known to be the person described in and who executgd the
foregoing instrument, and acknowledged that he. execute.d..-..
the same as ht5 free will and act. .•-'.-_"-

'^WO^v^.
^' .^•^/'-.

'~. '•

/MAfC-^ '-• ^l'3-%.^'.
'-

^
Notary Public, State of •-/"-^"if/*";,

My Commission Expires: 3'fff /e?

SIATE OF

COUNTY OF

On this day of 20

before me appeared _ ._ _ __,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that_ executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

STATE OF

COUNTX OF

On this day of 20

before me appeared _ __ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

ls



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): ^-^S

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRtCTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Conmunity (the
"Fourth Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendaent;' and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Sectlon 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee sinple title to the said Farm
Dwelli.ng Site, or certify(ies) tbat he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed

f^rw^2ew/

-^i r?^ ^oo/

Meiaber Executing

MawU 0^e<fe»M^c^"

4



STATE OF ^lfleado

COONTY OF ^Cfe-ltoL

SANDRA S. HUERTA
NOTARY PUBLIC

STATE OF COLORADO

On this ^ day of

My Commluion Explrea 06(31 EOOZ

, 206)

iflse. JSmSTbefore me appeared
to me known to be the pArson desbribed in and who executed the
foregoing insitrument, and acknowledged that »_<HjL^ executed
the same as<_J'^lS- _ free wj.ll and act.

fij^L ^/'^tULt/B—

Notariy Public, State of.C&«
My Commission Expires: 6fSll02—

STATE OF (Lbl^li^

COONTY OF^rJ-fn^
On this t^ day of

.ren

'SANDRAS.HUERTA

NOTARY PUBUC
STATE OF COLOIW30

1 CBmfnl—lon^iiplrwOSSl <M02

'nhamicy~,before me appeared
to me known to be the perton describfcd in ahcl.who executed the
foregoing inptrument, and acknowledged that<^U- executed
the same as n&k~ tree will and act.

^dr^ ^T^lfpi^
Notary Public, State of
My Coramission Expires:

STATE OF

COUNTY OF

On this day of 20

before me appeared__
to me known to be the person described in and who-executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Hotary Fublic, State of
My Commission Expires:

is



SIGNATURE PAGE FOR

FARMDWELUNGSn-E: ££

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTAT10N AT KILAUEA BAY COMMUNrTY

By execution below and submission of tbis signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Coimnunity Association (the "Assoclation") , for inclusion
into the final asseabled orlginal of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Coaaunity (the
"Fourth Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read tbe foregoing Pourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning o£ Section 5.02 of Article V of
the Declaration (as restated In the Third Antendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in coamon are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Menber(s); and

3. On behalt of the voting power associated with said Farm
Dwelliag Site, bereby ?pproves the adoption of the
Fourth Aaendnent.

Date Executed

/^^f^Ua^o

Member Executing

^Aaz^y. '̂^^fe:

Dca\vKy. f<fwfsr

(6



STATE OF

COUNTY OF

un

^•\-.Loa.;Ss
Ksi^—.

On this c^ Q~ day of 2000

before me appeared J_^2n'i&|
~S~-

kja£n-)€F~^ ,
to me known to be the person described in and who executed the
foregoing instruihent, and acknowledged that t^» executed
the same as free will and act.

PAMELLAL.SMrffl
Notary Publlc - Notaiy Seal

8TATE OF MISSOURI
St Louis County

My Coinmlssfon Ejqrirw: Jiriy 13, 2<Xff

=-^-A-^v-^.^&^

Hotary Public, State of /^o
My Connulssion Expires: •7-/3-c'?^

STATE OP
y

COUNTY OF

On this day of 20

before nie appeared_ _ _,
to ae known to be the person described in and who executed tbe
foregoing instrument, and acknowledged that eisecuted
the same as free will and act.

Notary Piiblic, State o£
My Comnission Expires:

STATE OF

COUNTT OF

On this day of 20

before me appeared__ ,
to ne known to be the person described in and who executed the
Coregoing instrument, and aclcnowledged that executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

n



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): __7__^^ i T .2-
FOR THE APPROVAL OF THE

FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS OF THE

SEACI.IFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantatlon at Kilauea
Bay Community Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community ithe
"Fourth Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/tbey/it;

1. Have read the foregoing Fourth Amendaent; and

2. Is eitber the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
tbat the undersigned constitute(s) all persons who
severally, jointly or in conrnon are the record ownerts)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/sbe/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, bereby approves the adoption of the
Fourth Amendment. 1,1..

Date Executed Meinber Executing

<z-/<^/< •^e^nne^c.
'T^ffh

i^&''/<^-^^Kt"/ A ^.
(J&tW«fc/ Whl^ltfT

l^



STATE OF rA'^rv\^ci

COUNTY OF ^9y]<fyt^^l

On this ^" day of f-Wriia^

\ViSaiM^A-e.

20^5 Z,
fl\-e^

before me appeared
to me known to be the person described in and who executed the
(oregoing instrument, and acknowledged that SY\^ executed

uill and act..v\.^^/n^ir^

II

OfFiafU-SEAL. 1320581
TERRIEBURNS

NOTARYPUBI.IC-CW.IF. %
COUWTY OF 80NOMA ^

MyComtn.Exp.Selit.IO, 21)06 1(

STATE OF

'^/y^ai>
,/^i^y^/i^>^—>

Notary Public, State of
My Coimnlssion Expires:

/

COONTY OF

On this day of 20

before me appeared _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State o£
My Commission Expires:

STATE OF

COUNTY OF

On this day of 20

before me appeared__ ,
to me known to be the person described in and who executed the
foregoing Instrument, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

^



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s):
"7

^l-Hr
'2^-

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACUFF PLANTATION AT KILAUEA BAY COMMUNITIT

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (tbe "Association"), for inclusion
into the final assenbled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions o£
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Amendment to the Declaration") , the Undersigned
Meinber(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amenduent; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute (s.) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee sinple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendnent.

Date Executed

y^

Member Executing

^^l&uCUIA / SlAl.1—

ThWkG. O • &'tein<v)

^?



STATE OF ^Au0f> li

COONTY OF kAuAl

On this a,(^ day of f\P P-tt. , 20°-i- ,

TttOlMA^ C.-S'l^mAAJbefore me appeared
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that ^^_ executed
the a.3ine as h~< 5 frse will and act.

''yyi
3f. i^-

,A((-1/ i. LCV13-A':/»]*(<-'
Notary Public, State of •H/\u)ft'i!

My Coramission Expires: 31>llo3 /

STATE OE"

COONTY QF

On this day of 20

before me appeared _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

STATE OF

COUNTY OF

On this day of 20

before me appeared __ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ _ executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

91



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): 7 L>-^' r '^

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Conmunity Association (the "Association"), for inclusion
into the final assembled original of the Fourth ftmendaent to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Aaendment to tbe Declaration") , the Undersigned
Member(s) certify (ies) tbat he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the 5ole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in coimnon are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/tbey/it is
less than all of the Owners tbereof, but tbat no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

-/

Date Executed Member Executing

Hl'a({̂ z-
WkttTfWfwn

^



STATE OF ^prl^^'ll

COUNTY OF

On this

KhU-^J

1° day of APP-11- 2001.

before me appeared _RoYxrV T^onpson
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that he executed
the-.sama.as h.; 5 free will and act. ^

->.

^>rfa-<^. if- (^-
WA-f-V L. iM'iS'^S

Notary Public, State of l/^tu/«-;>
My Commission Expires: 3//*//^3

STATE OF

COONTY OF

On this day of 20

before me appeared _____ _._ /
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the saiue as free will and act.

Notary Public, State of
My Conunission Expires:

STATE OF

COONTY OF

On this day of 20

before me i,appeared_ ,
to me knonn to be the person described in and who executed the
foregoingS|instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Comraission Expires:

z&



SIGNATURE PAGE FOR

FARM DUVELUNG SITE: 9^

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to tbe Secretary of tbe Seacliff Plantation at Kilauea
Bay Coimnunity Association (the "Association") , for inclusion
into the final asseabled original of the Fourth Aaendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Flantation at Kilauea Bay Coramunity (the
"Fourth Amendment to the Declaration") , the Qndersigned
M:ember(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Fann Dwelling
Site witbin tbe meaning of Section 5.02 of Article v of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, Jointly or in common are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of thia vote by the Undersigned Member(s); and

3. On behalf of the votlng power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed

{J)0^ ^rifcO

f-^^co

Member Executing

r.
ypo^^^— 'u

w \



STATE OF

CODNTY OF
'%t^^(^/A

On this \30<A day of

?A<n.

20 d-p

M.IA^-before me appeared
to me known to be theyperson desdribed in and who executed yie
foregoing instrument, and acknowledged that Jijta^ exeiatitigd
the same as ~J<jtA_JC^se will andact. ^ ..^ .

Notary Public, S'tate of':'~-1Qf.
My Conimission Expires: ^- 33.

STATE OF ^(TAAJI—.

COUNTY OF %^)<

On this ^OAJ^ o£ -; 20gT>

ut/Cti.
tf) descrS.bed in and wh

before me appeared
to me fcnown to be the perso^/ descrS.bed in and who executed the
foregoing instr.ument, and acknowledged that ^ fta executed
the same as ^Al } A free will and act.

i^i^^ ^(J^Z^A^
'iarr&f.ip tt-.'f^ftWt.'ey^

Notary Pub.lic, State oA 'Q

My Commission Expires: J^j-. ^.

STATE OT

COUNTY OF

On this day of 20

before ms appeared _ _ ,
to me known to be tbe person described in and who executed the
foregoing instrianent, and acknowledged that _ executed
the same as free will and act.

Notary PubUc, state of
My Commlssion Expires:

%



""»

SIGNATURE PAGE FOR

FARM DWEU-ING SITE: &£

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECIARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONSOF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to tbe Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Conununity (the
"Fourth Amendaent to tbe Declaration") , the Undersigned
Member(8) certify (ies) that he/sbe/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee simple title to tbe said Fara
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner tbereof to tbe
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Aaendment.

Date Executed

{-n'2oao

l-^^-2oael

Member Executing

' Sswie/t'- f^vw^
-^&ft^

'L- fttwn^

Tfr



STATE OF ?,1 ft.n^ilMO.A, <^

COONTX OF CC\.n^^ran'Tio ft\u'*A

On this Sl \f day °f~\iL-«jc-(x 20&U

before me appeared (j-i.oc&t. \^ . 11\V-^o°<1 _ >
to me known to be the petson described in and who executed the
foregoing instrument, and acknowledged that \^t_ executed
the same as K.*> free will and act.

STATE OF P,. ^
'U\R£aul^flLf\i <h

-^rt^,
^hrrt^^,

^_s-

Notary Public,j CLute u[Sn^nj'so^"'"" '

My comnu-ssion |;xpig-^sfc"s»ut2ta^PuW^

fBmbar.Wnnsylvanlai 3%CT«ifWotaBB.-'

COUNTY OF W\<>^^t«mu-^

On this ^^ 4n day of n_/NtA *-/

before me appeared ^\

^
20 di

shS &0^^ L.
to me known to be the pelcson described in and who executed the
foregoing instrument, and acknowledged that <ku _ executed
the same as \u^ free will and act.

STATE OF

J.^&CL \.^\55^L

Notary Public, State of
My Commission Explres

Notanat'-Seal _ _.
Linda D. S'out. Motary Pu^ic

Souderton Boroji-.ontgomey^o^
MyCommisilon ExpiresAprillO^

Mamber, pennsilvaniaAssoclatinn ot NotariBS

COUNTY OF

On this day of 20

before me appeared ____ _ _,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Commission Bxpires:

y?



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): / C?-— S

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITT

By execution below and subaisaion of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") , for inclusion
into the flnal assenbled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/sbe/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to tbe
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Aaendment.

Date Executed Member Executing

//^AL ^-^^^M^A
tw^ &. •riolldnte

-%



STATE OF J-fAl^>/<-M

COUNTY OF KA-t( rt i )

On this l^> day of
-TA^My^<--/

"6
ftti.BA

20 o(

^oLt-rt A?A Sbefore me appeared
to me known to be the person described in and who executed.'fb'e
foregoing instrument, and acknowledged that s<i<. executed.--

h«.rthe same as free will and act.

"w
^^c^.

/M/h/H^/ '-- ^
'ilftS

Notary Public, State of <//<^JA-'i--.;,
My Commission Expires: 3 /i *( loi

STATE OF

COONTY OF

On this day of 20

before me appeared __ __ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as free will and act.

Notary public, State of
My Commission Expires:

STATE OF

COUNTY OF

on this day of 20

before me appeared_ _ ,
to me known to be the person desoribed in and who executed the
foregoing instrument, and acknowledged that __ executed
the sanie as free will and act.

Notary Public, State of
My Commission Expires:

^



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s):.

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTR1CTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITT

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") , for inclusion
into the final asseabled original of the Fourth Aaendment to
the declaration of Covenants> Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (tbe
"Fourth Smendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/sbe/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farrn
Dwelling Site, hereby approves the adoption of the
Fourth Aaendaent.

Date Executed Member Executing

4/75^/ ^J
(Jiax& p'^nriir

<?0



STATE OF H^ULI^\\

COUNTY OF

On this

K^-u fr\

15_ day of ~S
, 20 0)

before me appeared _'S'a^vr^a O' Ctni-vjs^ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that
the saine as V\i5 tiee will and act.

)i& executed-

^a-^y. o€ A^ya/
4<.>< 4-. uifT/l-SW4<.>,

Notary Public, state of U/f^flV'My Commission Expires: _a'^^j

STATE OF

COONTY OF

On this day of 20

before me appeared__ _ ,
to me known to be the person described in and who executed the
Coregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Commisslon Expires:

STATE OF

COONTY OF

On this day of 20

before me appeared __ _ _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Comnu.ssion Expires:

"A



SIGNATURE PAGE FOR

FARM DWELLING SITE: 15

FOR THE APPROVAt. OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACUFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (tbe "Association") , for inclusion
into the final asseinbled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Amendment to the Declaration"), the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2.Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee simple title to the said Fara
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any otber Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth amendment.

Date Executed

I-T^-OO

Menber Executing
'J^f^^^y

ftmL. Sohnvtct^-" (terii«^'

g^



STATE OF lAT^h

^AM^l ^COUNTY OF

On this day of 20o»

before me appeared VO(Y^ L- JC^MK
to me known to be the .peEso.o-.dasfiJ'ibed in and .who
foregoing ins|t.cumentyit8n3^cT?i%wTedged that
the same as !\,{\ free will anci act.

executed the
executed

NOTARY PUBLIC
MA1YANN E. SiLMORE-'670 VftiBB* Round Df. PO Bnftl*

Pnrk Clly, Utan B4060
Gommleaton Exptne

Maren 20, 2000
STATE OF UTAH

^fU^U
/\£l^^^^fU^U

u ' '/
Notary Public, State of lygfetA
My Commission Expires:/M4|CA<fe^iB 

STATE OF

COONTY OF

On this day of 20

before me appeared_ ,
to me Icnown to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Coimnission Expires:

STATE OF

COUNTY OF

On this day of 20

before me appeared__ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

•^



SIGNATURE PAGE FOR

FARM DWELUNG SITE::(^.c
)

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACUFF PLANTATION AT KILAUEA BAY COMMUNrTY

By execution below and subaission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Coamunity AssociatJ.on (the "Association"), for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Comnunity (the
"Fourth ftmendnent to the Declaration") , the tTndersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Aaendment; and

2. Is either the sole "Owner" of tbe above Farm Dwelling
Site witbin the meajiing of Section 5.02 of Article V of
the Declaration (as restated in the Ibird Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are tbe record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site/ or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

/

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendaent.

Date Executed Member Executing

-25--00
iWtepccAT-Bm

^-



STATE OF 1-^ftuJ/f-tl

c^\^,COUNTY OF HTI/\/Ot-UL(J

On this P S~fl^ day of _.^6-^L ,
-^E^.

2Q€?Q

E'-^t^^before me appeared
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that A-t. executed

i'_S , free will and act.the same as

a^^/e ^^L
s2/^l /<-<^ /?. Gn»-<?r-<
>tary Public, State of //K-x/a--<-~

My Commission Expires:_l//^^-^oo0

STATE OF

COUNTY OF

On this day of 20

before me appeared__ _,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Public, State of
My Conmission Expires:

STATE OF

COONTY OF

On this day of 20

before me appeared_ ,
to me known to be the person described in and who executed the
foregoing instrimient, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Comnu-ssion Expires:

^



Li?_

SIGNATURE PAGE FOR

FARM DWELUNG SITE: 17

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECI-ARATION OF COVENANTS,

COND1710NS AND RESTRICT10NS OF THE
SEACLIFF PIANTATION AT KILAUEA BAY COMMUNITY

By execution below and subaission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Coimnunity (the
"Fourth Baendment to the Declaration") , the Undersigned
Men±ier(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Aaendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common ar6 the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of tbe
Fourth Amendme&t. — . . --

Date Executed

/^7-AP<py

»2- i/-^ffvD

Member Executing

'^a»Ae-P e/

^fo



STATE OF

COUNTY OF

On

/^•Au/ftii'

kp,UA 1

this 2.-/^1' day of 3pr*/Urt-16K 20 ^O

betore me appeared 'T7tovn^-» ^p. I^IC.C^,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that hc< executed
the same as Kt'S free will and act.

•^j^c^ ^'y^hfff^''s^i/u-e^/ /cr. ttftftiso^
Notary Publi6, State of
My Comniission Expires

°f^s
: /?A

'fiulMI

STATE OF •t^MVttL.

<36Jbo»l

«..-,"'.wft^

COONTY OF ^f9i4ft

^/^OTA^-..^

1*1 -sir ?*|

On this ^^- day of f^eflitu/W*f 2006

before me appeared ^ofJf/ft- S. StC.e—- ,
to me known to be the person described in and wh? executed the
foregoing instyument, and acknowledged that _ff^^ executed
the same as /t&</ free will and act.

^^t&SE
Ar^^WwcSf^

Notary Pubr3!&, State of /•fWi^Aff
My Coiimiission Expires: /B/3d/A>a/

STAIE OF

COUNTY OE

On this day of 20

before me appeared ___ ,
to me Known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Commisslon Explres:

yr



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): /^ -l'/ ^

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT K1LAUEA BAY COMMUNITy

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (tbe "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions o£
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it;

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severa3.ly, Jointly or in common are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/sbe/they/it is
less than all of the Owners thereof, but that no
protest has been made by any otber Owner tbereof to the
casting of this vote by the Undersigned Member(s); and

3. On behalf of the voting power assq
Dwelling Site, hereby approves
Fourth Amendment.

Date Executed

^OZ-O/

with said Farm
ion of the

WWW\ gBRMSn

^



STATE OF ^A^A'ij

COUNTY OF

On this

«M<ft ; )

day of Afft.li- 2001

before me appeared Uit-i.ifi-n' St'iw-nsoTi
to me known to be the person described in and who execyted the
foregoing instriunent, and acknowledged that />e executfed
the same as hiS free will and act. .•" _ ,

^Kal̂^,^^ ^-
{Hrt^ "t- t^'Tl

Notary Public, State of 'tfAl^'Aif

My Commission Expires : 3//^/^j

STATE OF

COUNTY OF

On this day of .- 20_

before me appeared ___/
to me known .to be the person described in and who executed the
foregoing instriiment, and acknowledged that_ executed
the same as free will and act.

Notary Public, State of
My Conimission Expires:

STATE OF

COUNTY OF

on this day of 20

before me appeared ____ _ _ _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that_ executed
the same as free will and act.

Notary Public, State of
My Commission Expires:

y\



S16NATURE PAGE FOR

.1. ^FARM DWELLING SITE(s):

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTR1CTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITy

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Conimunity Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Community (the
"Fourth Amendment to the Declaration") , the Undarsigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee siaple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been aade by any other Owner thereof to the
casting of this vote by the Undersigned Meniber(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Anendment.

Date Executed

-3'L^—^A/̂~7
 "

i) 6' 4' -^ -2-<p<? /

Meaber Executing

^ief} J~- Cii^to^e//
fDtx*<- J- CwpkD

Cla^'h^ 5" C^^io^//
oiatrtfl s. can^i

^o



STATE OF HftlM^fl

COUNTY OF

On this

g^^f
SLV^- day of

before me appeared

, 20 '/

Cft^P^UL
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that ^H-f executed
the-same as tfft^ free will and act.

&4^W< ^ (32<u6^
EDERLINAO.OR-rai.
Notary Fublic, State of
My ComnuLssion Expires: ^ ^d-Olf

STATE OF

COHNTY OF

On this

^wAtf

^ftt^tl
^Y^ 20 O/

(^t-H'PQBU.before me appeared
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that K'K^ executed
the same as f/f$ free will aqd act.'''^U^u^.

(0, ^j^s
fcUbHLiKA O. OntaL

Notary Public, State of tWWfyff
My Commission Expires: <? —Ob- ^.

STATE OF

COONTY OF

On this day of 20

before me appeared __ _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that executed
the same as free will and act.

Notary Fublic, State ot
My Commission Expires:

4f



SIGNATURE PAGE FOR

FARM DWELLING SITE: 22

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACUFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Community Association (the "Association") , for inc-lusion
into the final asseaibled original of the Fourtb Amendment to
tbe declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Coramunity (the
"Fourth Amendment to the Declaratlon") , the Undersigned
Member(5) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Aaiendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within tbe meaning of Section 5.02 of Article V of
tbe Declaratlon (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in conunon are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been jnade by any other Owner thereof to the
casting of this vote by the Undersigned Meaber(s); and

3. On behalf of the voting power assoclated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Auendaent.

Date Executed

//%/oy

4^



STATE OF

COUNTY OF

daA^u^
T7-

On this

^ai^tffJ^iS^rtL^a^

/^fc day of 20 00

before me appeared
to me known to be the person described in and who executed the
foregoing instfument, and acknowledged that f\ €- executed

,tS free will and aet.the same as

,,_)Ka<»NEIOW_^.s CtxmrtBlDnfllBWSyT
ttotayFubfc-Cdlloitla
Sanfa Babaa Counly

»»OanmlilNliyr.am

<^6^(»-o<~

Notary Public, State of
My Commlssion Expires:

STATE OF

COONTY OF

On this day of 20

before me appeared__,
to me known to be the person dsscribed in and who executed the
foregoing instriunent, and acknowledged that_ executed
the same as free will and act.

Notary Public, State of
My Comuission Explres:

STATE OF

COONTY OF

On this day of 20

before me appeared_,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that_ executed
the same as free will and act.

Notary Public, State o£
My Conunission Expires:

^



SIGNATURE PAGE FOR

FARM DWELUNG SrTE(s): ^^ * *S

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNnY

By execution below and submission of this signature
page to the Secretary of the Seacliff plantation at Kilauea
Bay Conmunity Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Conununity (the"Fourth Amendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendaent) or
that the undersigned constitute(s) all persons who
severally, jointly or in comaon are the record owner(s)
of all of the fee aiitple title to tbe said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners tbereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigned Member(s); and

3. On bebalf of the voting power associated with said Fara
Dwelling Site, hereby approves the adoption of the
Fourth Amendaent. .

Date Executed

A- ^.o

Meaber Executing

flf^Lai /u.ew^i^-—
|3gt(b<((~ TlttftiA^

^-



STATE OF

COUNTY OF

On this

^liWVM

kflMi
3^ day of StUKAil^ 20 Ql

ITC^WI-before me appeared
to me known to be the ptetson described in and^whq executed the
foregoing ir^trugient, and acknowledggd that Wlf^ executed
the same as IU'/K free will

Notary Public,
My Commission Expires: "1—'7-^) (

STATE OF

COONTY OF

On this day of 20

before me appeared___ _ _,
to me known to be tbe person described in and who executed the
foregoing instrument, and acknowledged that _ executed
the same as free will and act.

Notary Public, State of
My Conanission Expires:

STATE OF

COUNTY OF

On this day of 20

before me appsared _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that __ executed
the same as free will and act.

Notary Public, State of
My Conmission Expires:

^



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): <Z-<^

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDmONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and subaission of .this signature
page to the Secretary of tbe Seacliff Plantation at Kilauea
Bay Conmunity Association (the "Association") , for inclusion
into the final asseabled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Coamunity (the
"Fourth Amendment to the Declaration") , the Undersigned
Meinber(3) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourth Amendment; and

2. Is either the sole "Owner" of the above Fara Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Araendment) or
tbat the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee siraple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but tbat no
protest has been made by any other Owner thereof to the
casting of tbis vote by the Undersigned Meinber(s); and

3. On behalf of the voting power associated with said Fara
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed Member Executing

•'T'/ff^/01

^6



STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

On 2/4/01 txfor* me, OEBORAH DIANE HOPPS
(Name, Titl* of Officar)

personatly appearad ROHN BOYD

personally known to me (or provd to me on th«basia of tatitfictory •vidanc*) to b»th«person(s)
whosa namels) is/ar* tubscribm) to tha wlthin instrument and acknowttdaed to m«that h«/she/th*y
•xecuted the sama in his/her/thtii authorued captcityirs), and th«tby his/her/their signaturt(s) on the
instrument the person(s), or tha entity upon bahalf of which tht parson(s) acted, executed the
instiument.

WITNESS my hand and official seal.

ignatura of Notary Public)

I ;!. '-
^\( -V.

tJNIV
S'SSg&'oSB?.

NlffeNII tW. •WINNNf.l

(Thi»ar«»for notarial seal)

47



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): S^ l

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DeCLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACUFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seac.liff Plantation at Kilauea
Bay Community Association (the "Association") , for inclusion
into tbe final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Conmunity (tbe
"Fourth Aaendment to the Declaration") , the Undersigned
Member(s) certify (ies) that he/she/they/it;

1. Have read tbe foregoing Fourth Amendnent; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Sectlon 5.02 of Article V of
the Declaration (as restated in the Tbird Amendaent) or
that the undersignfid constitute(s) all persons who
severally, jointly or in coamon are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners thereof, but that no
protest has been made by any other Owner thereof to the
casting of tbis vote by the Hndersigned Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Aaendment.

Date Executed

(l^^lol

Meaber Executing

^t<-x\
^anA Cwiwn

4S



STATE OF ti^ulA.'i'itA-

COUNTY OF K'VUI^-I

On this T-'i day of
'3a-wuAn«_

, 20 °l

*X\<L(Ln^\
CAr<*^"0before me appeared

to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that , Sli< ^&^cilTt'ed

''-

the same as ti« r~ free will and act.

,777tX^(-(-
MAItt^

^ ts)
tufs^s

Notary Fublic, State of \^Al»)t-'rC:
My Conunission Expires: 3li^i.c3 ^

STATE OF

COUNTY OF

On this day of .' 2°.

before me appeared ___ _ _ ,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that _ _ executed
the same as free will and act.

Notary Public, State of
My Commisslon Expires;

STATE OF

COUNTr OF

On this day of 20

before me appeared_____,
to me known to be the person described in and who executed the
foregoing instrument, and acknowledged that __ executed
the same as free will and act.

Notary Public, state of
My Commission Expirss:

^



SIGNATURE PAGE FOR

FARM DWELUNG SITE(s): '^JT-2.

FOR THE APPROVAL OF THE
FOURTH AMENDMENT TO THE DECLARATION OF COVENANTS,

CONDITIONS AND RESTRICTIONS OF THE
SEACLIFF PLANTATION AT KILAUEA BAY COMMUNITY

By execution below and submission of this signature
page to the Secretary of the Seacliff Plantation at Kilauea
Bay Coimnunity Association (the "Association") , for inclusion
into the final assembled original of the Fourth Amendment to
the declaration of Covenants, Conditions and Restrictions of
the Seacliff Plantation at Kilauea Bay Conmunity (the
"Fourth Aaendment to the Declaration"), the Undersigned
Member(3) certify (ies) that he/she/they/it:

1. Have read the foregoing Fourtb Anendment; and

2. Is either the sole "Owner" of the above Farm Dwelling
Site within the meaning of Section 5.02 of Article V of
the Declaration (as restated in the Third Amendment) or
that the undersigned constitute(s) all persons who
severally, jointly or in common are the record owner(s)
of all of the fee simple title to the said Farm
Dwelling Site, or certify(ies) that he/she/they/it is
less than all of the Owners tbereof, but that no
protest has been made by any other Owner thereof to the
casting of this vote by the Undersigaed Member(s); and

3. On behalf of the voting power associated with said Farm
Dwelling Site, hereby approves the adoption of the
Fourth Amendment.

Date Executed

5--S- ^^~
Member Executing

^^T
IIi'OBff-

^szs



STATE OF HAUJ ^l >

COUNTY OF

On this

Kftufti

»- day of mA^ 2002-

rnAGb^ L<*TIFbefore me appeared
to me known to be the person described in and who executed the
foregoi.ng instrument, and acknowledged that h<. executed
the-.saipe ..as t\~i 5 free will and act.

~5?1
^- u).'C-
ttl;,niAf-f'c- tel

Notary Public, State of Hflulfi',',
My Commission Expires: 3fHfo3

STATE OF

COUNTY OF

On this day of 20

before me appeared __,__ _.. /
to me known to be the person described in and who executed.the
foregoing instrument, and acknowledged that _ executed
the saine as free will and act*

Notary Public, State of
My Commission Expires:

STATE OF

COONTY QF

On this day of 20

before me appeared _____ l ,
to me known to be the person described in and ^ho executed the
foregoi.ng instrument, and acknowledged that |_ executed

free will and act.the same as

Notary Fublic, State of
My Commission Expires:

Sl
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Counsel
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Dentons US LLP
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United States

dentons.com

December 13, 2021 WA us Ma" and Ema"

Kauai County Planning Department
4444 Rice Street, Suite A473
Lihue, Hl 96766
E-Mail: planningdepartment@kauai.gov

Re: December •14, 2021 Planning Commission Hearlng Items 1.a and M.1.: Special Management
Area Use Permlt (SMA(U)-2022-1, Class IVZoning Pennit (Z-IV-2022-1) and Use Permit (U-
2022-1): Philip J. Green & Llnda M. Green (Dwelling)

Dear Chair Apisa and Commissioners:

I. Introduction

Applicant Philip J. Green and Linda M. Green ("Applicant") submit this letter in opposition to Petitioner Na
Kia'i o Nihoku's ("Petitioner") Petition to Intervene ("Petition") and the various testimonies provided
against Applicant's Special Management Area Use Permit (U)-2022-1, Use Permit No. U-2022-1 and
Class IV Zoning Permit No. Z-IV-2022-1 for Seacliff Plantation Lot 11-A ("Permit") for real property
situated at TMK (4) 5-2-004:84 (CPR No. 0001) (the

"Property"). This letter addresses the Planning
Department's ("Planning") Supplemental #6 to Planning Director's Report, and proposed conditions, as
well as Petitioner's December 10, 2021 submittal (by Native Hawaiian Legal Corporation) concerning the
applicable building setback line for the Permit.

The Permit is for a single family farm dwelling ("Dwelling") that Applicant's intend to make their permanent
residence. The Dwelling is consistent in size and scope with other homes in the Seacliff Plantation
subdivision. The Permit only concerns Unit 1 ofthe two-unit Condominium Property Regime ("CPR") on
Lot 11-A, consisting of approximately eight (8) acres. Unit 2 is approximately four (4) acres and zoned for
a home and a guest house. The Seacliff Plantation subdivision has been in place for decades and
Applicant purchased the Unit 1 for full value based on the reasonable expectation that it would
accommodate a home within the existing setback lines and allowable density.

Applicant worked in good faith to inform the community ofthe proposed Dwelling and garnered the
support of the Kilauea Neighborhood Association ("KNA"). Applicant also worked with representatives of
Petitioner to understand and mitigate their concerns. Applicant initially offered to move the home sixty
(60) feet lower than what the setback line required and forty (40) feet to the east of the open space
easement line as well as reduce the size of the pool and overall footprint. Applicant agreed to work with
Petitioner and the United States Fish & Wildlife Service ("USFWS") to explore access over the Property to
adjacent lands for the group's events and gatherings. Over the course of the County process, Petitioner
galvanize the community to oppose the Dwelling and made ever increasing demands upon Applicant.
Exhibitl. In a letter to the County, Applicant offered to lower the home one hundredandtwenty(120)
feet from the setback line, but to no avail. As a result of these good faith efforts, Planning (for the first

Fernanda Lopes & Associados »• Guevara & Gutierrez »•Paz Horowitz Abogados ^ Sirote ^ Adepetun Caxton-IVIartEns Agbor & Segun ^
Davis Brown > East African Law Chambers > Eric Silwamba, Jalasi and Linyama ^ Durham Jones & Pinegar > LEAD Advogados ^ Rattagan
Macchiavello Arocena ^ Jimenez de Arechaga, Viana & Brause ^ Lee Internationa! ^ Kensington Swan ^- Bingham Greenebaum > Cohen &
Grigsby > Sayarh & Menjra > For more information on the finns that have come together to form Dentons, go to dentons.com/legacyfirms
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time ever) conducted its own Ka Pa'a/ca/analysis, which recommends substantial additional conditions
that render the proposed Dwelling infeasible.
Applicant requests that the Planning Commission take charge of this process to prevent it from spiraling
even further out-of-control. The Petition should be denied and the Permit approved with standard
conditions commensurate with the approval of a dwelling on a lot within an approved subdivision.

II. Petitioner Has Failed To Meet The Procedural Requirements for Intervention

The Petition is not timely. The Rule is clear that a petition to intervene must be filed at least seven (7)
days prior to the date ofthe hearing advertised in the Public Hearing Notice ("Public Notice"). This project
was noticedonAugust 13, 2021 forhearing on September 14, 2021. Exhiblt2. Any petition to intervene
was due by 9:00 a.m. on September 14, 2021. No Petition was filed by the deadline and the Applicant
did not agree to extend the deadline for intervention.

According to an email from Planning Director Hull, the Petition (oddly dated October 5, 2021) was filed on
October 19, 2021. Director Hull did not state at what time it was filed and there is no file stamp on the
Petition Planning provided. However, Applicant's counsel, lan Jung, Esq., received the Petition via email
at 2:04 p.m., less than seven (7) days prior to the continued hearing. Accordingly, the evidence in the
record supports a finding that the Petition is untimely and should be denied; particularly here, where
Petitioner was made aware of the Dwelling many months prior to the Public Notice and, in fact, submitted
comments on the proposal during the Kilauea Neighborhood Association ("KNA") review back in June
2021. Exhibit3.

III. Petitioner Has Failed To Meet The Substantive Requirements for Intervention and Party
Status Should be Denied

As set forth in the Opposition to Petition to Intervene, filed October 26, 2021, Petitioner has not
demonstrated that they will be so directly and immediately affected by the Dwelling that their interest is
cleariy distinguishable from the public. See Rules of Practice and Procedure, 1-4-2. Planning's Ka
Pa'atei'analysis, as contained in Supplemental #6 to Planning Director's Report, does not change the
result. The analysis fails to identify any practices on the Property or establish that any Native Hawaiian
("NH") traditional and customary rights ("TCR") will be affected or impaired by the proposed Dwelling.
Testimonials do raise generalized concerns about the historic loss of NH culture and practices (and a
desire to restore what was lost), but they are unrelated to the Property and unaffected by the proposed
Dwelling. As a result, Planning's preliminary recommendations are improper as they are unnecessary,
infeasible and, in some cases, unconstitutional.

A. 1-ega/ Framework

Ka Pa'akai O Ka'aina v. Land Use Commission, 94 Hawai'i 31 (2000) ("Ka Pa'akaF) involved a 1,000 acre
land use reclassification from the conservation to the urban district to pave the way for the Kaupulehu
Resort Expansion on the Big Island consisting of 530 single family homes, 500 low-rise multi-family units,
a 36-hole golf course, an 11 -acre commercial center, a 3-acre recreation club, a golf clubhouse, and
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other amenities.' In analyzing the project, the Hawaii Supreme Court directed the State Land Use
Commission to determine:

(1)the identity and scope of'valued cultural, historical, or natural resources" in the

petition area, including the extent to which traditional and customary native Hawaiian
rights are exercised in the petition area; (2) the extent to which those resources—
including traditional and customary native Hawaiian rights—willbe affected or impaired
by the proposed action; and (3) the feasible action, if any, to be taken by the LUC to
reasonably protect native Hawaiian rights if they are found to exist.2

Of note, the analysis was confined to the "petition area" and did not include analysis ofthe surrounding
areas. Also, the Court noted that any action taken must be both feasible and reasonably necessary to

protect native Hawaiian rights, if thev are found to exist.

Ka Pa'akai relied upon the Court's prior precedent, Public Access Shoreline Hawai'i v. Hawai'i County
Planning Commission, 79 Hawai'i 425, 450 (1995) ("PASI-T) to formulate this analytical framework.
PASH, involving another large resort development, obligated agencies to protect TCR to the extent
feasible on undeveloced land. The Hawaii Supreme Court did not define feasibility3 or what qualifies as
undeveloped land. Pursuantto Stafei/. Hanapi, 89 Hawai'i 177,186-87, 970 P.2d485, 494-95 (1998),
however,

"fully developed" property includes "lands zoned and used for residential purposes with existing
dwellings, improvements, and infrastructure" and it is "always 'inconsistent' to permit the practice of
traditional and customary native Hawaiian rights on such property."

S. No TCR or Protectable Interests Have Been Established Within The Property

The Petition does not cite, reference or even allege any NH practices on the Propertv. And, the Petition
does not provide any evidentiary foundation supporting the proposition that any of its members are NH
with ancestral lineage to the Kilauea ahupua'a. Without historic familial ties to the area, Petitioner instead
claims that there are resources on and around the mountain (primarily on the Kilauea Park National
Wildlife Reserve ("KPNWR")) and that the existence of resources proves the existence of a cultural

practice. The Planning Ka Pa'akai analysis parrots this position.

This is not what PASH and its progeny stand for. An evidentiary foundation must be established to show
that practices actually occurred on the Property prior to imposing development conditions. The mere
existence of a resource (like birds and alaea—foundall over Kauai), does not establish TCR. Similarly,
inspiration, story-telling, star gazing and dancing are generalized practices taking place all over Hawaii.

1 Needless to say, the current single family Dwelling under consideration is a far cry from the new resort community
contempiated under Ka Pa'akai. Indeed, there is a question as to whether it is reasonable to even apply fhe
analysis to an appiication for a single dwelling on a previously subdivided lot for which there is no identifiable
history of NH traditional and customary practices.

2 To claim TCR related to subsistence, cuiture and religion, the activities must be shown to have been pracficed by
NH in the area prior to November 25,1892. fn State v. Zimring, 58 Haw. 106, 115 n.11, 566 P.2d 725, 732 n. 11
(1977).

3 For something to be "feasible" it must at least be capable of being carried out. If a condition renders the proposed
Dwelling imprsctical or impossible, it is not a feasible condition.
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Every geographic feature may have a story (or more likely many stories) but that doesn't establish a
cultural practice or TCR.

Based on all the evidence gathered, including the County's fourweek long Ka Pa'akai analys'is, it is clear
that any traditional and customary practices in the area did not take place on the Property. Although
absent from the Planning analysis, the fact is that the entire Kilauea ahupua'a was deeded to Charles
Titoomb in 1863 and was subsequently developed into a plantation. The history ofthe land overthe prior
150 years is one largely of private ownership and land development for agricultural purposes. The
Property was primarily used for grazing. Indeed, when Gary Smith was interviewed he confirmed that he
was not aware of any NH cultural practices on the Property. Mr. Smith would know, he has hunted and
fished in the area since his youth and is not aware of any trails over the Property. He was also one of the
foremost opponents of the original Seacliff Plantation subdivision application and is deeply interested in
the history of Kilauea. If he were aware of any NH practices or trails on the Property he would have
identified them.

Petitioner has not established that any of its members are NH and have ancestral lineage to the Kilauea
ahupua'a. Mehana Vaughn's ancestors are not from Kilauea. Some interviewees whose testimonies are
relied upon are not even NH. Mr. Ryan McCormack's opinion that "mo'olelo and mele confirm,
Nihoku...havebeen areas of cultural and religious significance for centuries and continueto besofor
Kanaka Maoli..." is not grounded on any evidence and entitled to no weight. Mr McCormack's non-NH
testimony is, at best, second-hand, opinion testimony. The Archeological Field Inspection performed by
Nancy McMahon of Exploration Associates Ltd., found no evidence of cultural practices on the Property.
Exhibit 4. Moreover, Ms. McMahon's critique of the County's Ka Pa'akai analysis confirms that the
methods utilized were irregular4, the standards misapplied5 and the recommendations unnecessary and
unworkable. Exhibit 5.

The TCR claimed include hunting (birds), fishing, kilo, olelo, and hula. Taking birds, their eggs or feathers
is not a customary practice within the Property and it is illegal. In the ancient past, it may have been a

practice on the USFWS land and cliffs overlooking the ocean, but many ofthe birds currently present
were introduced by man to establish new breeding grounds. Fishing is not possible from the Property as it
is separated from the ocean by the USFWS lands with its steep descending cliffs. Kilo is best practiced
on the USFWS lands, which provide the highest point on the mountain and a dedicated viewing location.6
See Exhibit 5. Olelo and hula are not location specific. Nihoku can be honored from viewpoints on the
USFWS lands or other vantage points around Kilauea. None of these practices are on the Property and,
significantly, there are more suitable and available locations that currently exist.

4 Some interviews were conducted in a group. By combing the interviewees, it is not clear whose knowledge forms
the basisoftheopinionsexpressed. Where intervieweesagreewith one another, itis not clear whether they
have any actual knowledge on the point or simply support what is being said. IVloreover, much ofthe testimony
relied upon is from Mehana Vaughn whose ancestors are admittedly not from Kilauea or Kauai.

5 Ms. McMahon notes that Planning's assumption that TCR are present anywhere resources exisfs is flawed and
inconsistent with the required analysis.

6 Some testifiers claim the dweiling will "go straight through the piko of Nihoku" to impact "all the practices ofthat
whole mountain" without providing any evidence (through traditions, stories, names or recorded material) that
any practices actually occurred on the Property. Testifiers talk aboutwalking dogs, riding bikes, and pushing
baby strollers—activitiesthat have little to do with Hawaiian customary and traditional practices. By expanding
the definition ofthese practices, Petitioner and its members denigrate actual CTR.
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C. Wo TCR or Protectable Property Interests Will Be Impalred By The Proposed
Dwelllng

Petitioner has not established, and the County analysis has not shown, that the proposed Dwelling will
impact any TCR. The Permit is for a single-family farm dwelling and guest unit. The main house is three
(3) bedrooms and three (3) baths and the guest house is five hundred (500) square feet—notthe massive
development Petitioner and many testifiers claim. The house is within the 1994 building setback put in
place to protect the scenic view planes around Kilauea. A large section of the Property is subject to an
open space easement granted in favor of USFWS. Exhiblt 6. The open space easement is for the sole
purpose of maintaining open space for wildlife. Id. USFWS is entitled to visit the property only four (4)
times a year to confirm that the easement restrictions are being adhered to. Id. The open space
easement is not meant to be used by people, it is for the Bird & Wildlife Sanctuary.

The easement and the building setback require the Dwelling to be well over halfway down Crater Hill
within a triangular shape that gets narrower the further the development is pushed down toward Makana
Ano Place. Just above the proposed house site there is a stand of trees that blocks the view to the top of
the Property and the adjacent USFWS land. Assuming for the sake of argument that TCR exist on the
Property—whichthey do not—theconstruction of a single family dwelling will not in any way impact those
rights. Dancing, story-telling, hat making, star gazing, wildlife viewing, collecting soil, taking birds (eating
them, plucking their feathers and taking their eggs), hunting and fishing will not be impacted by the
construction of the proposed dwelling, which is far removed from potential practices as a result of the
Open Space Easement and setback line. Further restrictions require mooted color schemes and
downward facing lighting. The mere preference by some testifiers for open space within a duly
subdivided lot is not a property interest or right that entitles Petitioner to intervene or the County to
arbitrarily condition the development.

Any impacts to pre-western NH practices within Kilauea resulted from the fact that the ahupa'a was put
into private hands over 160 vears aao. Impacts from the sale ofthe land to Charles Titcomb in 1863, the
development of the Kilauea plantation and, subsequently, the approval and development of the Seacliff
Plantation subdivision are not valid bases for imposing unreasonable and infeasible conditions upon the
Applicant in an effort to rectify a history of alleged wrongs.

D. The Recommended Condltlons Are Not Necessary, Infeasible and/or Constitute an
Unconstitutional Taklng Without Just Compensation

As acknowledged by Planning, Ka Pa'akai requires a balancing of interests that, ultimately, weighs in
favor of the land owner. Where no practices have been established on the Property, and the development
will not materially impact the desired practices, there can be no reasonable or rationale conditioning ofthe
land owners' use rights. Establishing trails and a cultural easement constitutes a taking of private
property; bereft ofany public benefit. And using the newly established cultural easement as grounds to
shrink the developable footprint by neariy sixty percent (60%) and to force the development so far down
the hill that the pool will end up on Makana Ano Place, is an unconstitutional taking.
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1. The Recommended Conditions Are Unnecessarv And Not Rationally Related to
Anv Governmental Interest

The conditioning under Ka Pa'akai is to feasibly and reasonably protect NH practices, if they exist. The
analysis is not an open-ended opportunity to impose conditions that opponents of the proposed
development desire or stand to benefit from. Here, the existence of TCR on the property has not been
established. The imposition of any conditions based on TCR, therefore, is not warranted. Moreover, the
Property is within a fully approved and developed subdivision. The fact that this particular parcel hasnot
yet been developed does not mean that it is not "developed

property" as defined by Stafe v. Hanapi. The
Property is zoned for a dwelling, the roads and related infrastructure have been built and the Applicant
has expended a large amount of money based on the reasonable and rationale expectation of receiving a
permit to build a dwelling. The time to have preserved NH TCR was when the subdivision was under
review. Indeed, many of the benefits Petitioner now enjoys today, including access to the USFWS lands
and preservation of various open spaces were a result of the conditioning of the Seacliff Plantation
subdivision approval. Exhiblt 7. Accordingly, none ofthe preliminary conditions proposed in the Ka
Pa'akai analysis will likely withstand judicial scrutiny.

2. The Recommended ConditionsAre Not Feasible

Therearea numberofconditionsthataresimply notfeasible. Arendering ofwhatthedevelopment
would look like under the proposed one hundred and fifty (150) foot additional setback line condition is
attached as Exhibit 8. The pool is nearly on top of Makana Ano Place. Unit 1 ofthe two unit CPR (the
subject to this application) would be rendered undevelopable due to the narrowing caused by the exiting
Open Space Easement. And, the developable area ofthe entire lot would be reduced by approximately
sixty percent (60%). This massive impairment is apparently to address an impact that was already
reviewed, analyzed and addressed by the 1994 setback line put in place as a condition of the amended
subdivision approval.

A second condition is the ten (10) foot access through the Open Space Easement on the North of the
property. As noted above, the existing Open Space Easement is for protection of the birds and strictly
limits access to USFWS personnel to confirm the Open Space restriction is maintained. The alternative
access recommended on the south side ofthe lot is within Unit 2, which is not part ofthis Application. No
analysis was provided as to the feasibility of developing a ten (10) foot wide access along the south side
of the lot, through dense trees and brush in order to access USFWS lands that may or may not be
accessible.

3. The Recommended Conditions Are Unconstitutional

Each of the above conditions (the one hundred and fifty (150) foot additional setback line and the ten (10)
foot wide access easements) as well as the proposal to dedicate a 2,500 square foot area on the
Property fora cultural easement are unconstitutional.7 Similarly, the density reduction offifteen (15)

7 Originally, Petitioner did not want to see the Dwelling while visiting the mountain. Under the proposed condition, it
appears they will be given rights to gather directly above the home. This arbitrary and unreasonable access and
use condition not only constitutes a taking but clearly violates due process and equal protection as no similar
conditioning was applied to a nearby Crater Hill lot in the same subdivision, which was approved for
development,
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percent is arbitrary and unnecessary.8 "If a local government takes private property without paying for it,
that government has violated the Fifth Amendment. Knick v. Township ofScott, PA., 139 S. Ct. 2162,
2170 (2019). UndertheJustCompensation Clause, where the government effects a temporary taking of

property by a land-use regulation, the landowner may recover damages for the time before it is finally
determined that the regulation constitutes a taking of his property. First English Evangelical Lutheran
Churchv. County of Los Angeles, 482 U.S. 304, 319 (1987). The arbitrary and irrational application of
land use laws to deny property interests violates due process. Barancik v. County ofMarin, 872 F.2d
834, 836 (9th Cir. 1988), cert. denied, 493 U.S. 894, 107 L. Ed. 2d 192, 110 S. Ct. 242 (1989). And,
equal protection is violated where a person is intentionally treated differently from others similarly situated
and there is no rational basis for different treatment. Village of Willowbrook v. Olech, 528 U.S.562,564

(2000).

The recommended conditions benefif a small group of activists who seek to utifize the permitting process
to extract personal benefits. Planning recommends that there be at least one Petitioner member in any
visiting group and up to twenty four (24) strangers allowed on the Property for eight (8) hours once a
month. The strangers need not be NH practitioners and the Applicant has no say over who can occupy
the land or imposing basic conditions, e.g. insurance and liability waivers. The cultural and access
easements deprive the Applicant of use of the easement areas and, significantly, deprive the Applicant of
the fundamental property right to exclude others. Kaiser Aetna v. United States, 444 U.S. 164 (1979).
The additional setback line renders Unit 1 unusable and eliminates the considerable value Applicant paid
to purchase Unit 1 based on the reasonable expectation that a dwelling could be built within the existing
setbacks. The proposed conditioning is not necessary to mitigate any harm and, in fact, will not address
the alleged need to protect any CTR, which do not exist on the Property. Accordingly, the Ka Pa'akai
conditions are unnecessary, infeasible and unconstitutional and should be rejected.

IV. The 1994 Setback Controls This Development

In a filing on December 10, 2021, Petitioner, though counsel, claims that there is a question as to
the applicable existing building setback line for the Property. Petitioner asserts that the 1982 setback
line8 established before the roads and infrastructure were put in place may still be applicable despite the
factthatthe linewas modified in 1994 by Special Management Area Use Permit SMA(U)-94-14,
Variance PermitV-94-16, Class IVZoning Permit Z-IV-94-56 and Amendments to Conditions of Approval
SMA (U)-82-2 ("1994 Amendments"). Exhibit 9. The 1994 Setback Line was established as part of a
broad compromise that provided numerous community benefits. The applicability ofthe 1994 setback
line was confirmed by the County in 2009. Id.

8 This condition is arguably to address visual quality and massing. A fifteen percent (15%) reducfion, however, will do
littte to change the visual character of the development. It is not ctear that any objective observer would even
notice the difference. Because the condition does not affect the driveway, pool and non-structural development
footprint, it will do iittle to impact the overall massing on the Property. The Dwelling is already well within the
permitted density for this twelve (12) acre lot. Demanding an additional reduction is arbitrary and capricious
because there is no offeetting public benefit and it requires the Applicant to significantly redesign the building
plans and compromise the look and feel ofthe development. Further, the Applicant could have proposed the full
density allowance (over 50,000 square feet) and a fifteen percent (15%) reduction would have resulted in a
development (approximately 42,000 square feet) larger than what the Applicant is proposing.

9 To be clear, if the 1982 setback line were to control, the entire approximately twelve (12) acre lot and both CPR
units would be undevelopable and lose all oftheirvalue.
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Petitioner's reliance on an August 27, 2002 Staff Report by Planner George Kalisik regarding a distinct
Seacliff Plantation lot is misplaced. Exhibit 10. In the letter, Planner Kalisik states that the conditions of
approval of the 1994 Amendments have not been met and, therefore, the two year duration of the SMA
Permit has expired and the original setback line remains in place. This conclusion is incorrect. The
County SMA Rules and Regulations provide that the applicant must make substantial proaress. as
determined bv the Director reaardina the deyeloBment_or activitv_wjthin_two years. SMA Rules and
Regulations, Seetion 10. There is nothing automatic about the expiration of an SMA Permit. Any
amendment or revocation is to follow Chapter 12 of the Rules of Practice and Procedures of the Planning
Commission related to revocation and modification of SMA permits. Therefore, without an express finding
by the Director and a formal revocation by the Planning Commission, the 1994 Amendments and setback
line remain in effect, as confirmed by the County in 2009. Exhibit 9.

V. Conclusion

Based on the above analysis and the record, the Planning Commission should deny the Petition to
Intervene as procedurally and substantively deficient. Petitioner, and its members, are adequately served
by existing access to resources within the USFWS lands and the Permit will not impair those uses. Any
access through or use of the Applicant's Property, however, will create new adverse impacts on wildlife
by increasing use of and interference with the KPNWR.

The Planning Commission should deny the proposed conditions set forth in Planning's Ka Pa'akai
analysis as unnecessary, unreasonable and infeasible and unconstitutional. Any conditioning should be
limited to standard conditions, protecting the existing wildlife and providing architectural finishes to blend
into the hillside.

Sincerely,

Timothy H. Irons
Counsel

Attachments
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Our group feels strongly that no stmctures should be built on either lot ofthe upper slopes ofthis sacred
and ecologically signlficantwahi pana in orderto maintain Its sanctity, health, peace, views and
flourishing bird populations for future generations. However, we recognize that you bought this land to
build a home for you as a couple to grow old in together. The proposed slting and size ofthe maln
structure would irreperably damage the place. Signlficant community tastimony has asked thatthe house
be decreased in size and moved lower down the mountain. We continue to be grateful to work with you
on conditions that wouid work for you and the place.

Our initial proposed conditions were:

1) Decrease the size of the house
2) Mlnimize excavation and grading into the hillside
3) Movethe housedownthe mountain to the lowerTMK
4) Lowerthe roofline
5) Combine the two CPR lotswithintheTMKsothat it remains one large propertywith one

house and owner and prevents later sale ofthe second lot and a posslble additional house

(whlchwould require much more permittingand approvals butstill isa posslbility).
6) Perpetual protection for the land such as a conservation easement with HILT or donatfon to

expand the refuge afterthelr llfetime.
7) Access through the property for Na Kia'i o Nlhoku to reach the refuge and brlng

educational and cultural groups. This would not be a public access but one we could
managesccesstoforthe communityandthosegoingto work inand learnaboutthe place.

We are encouraged that we have already reached agreement on some areas and progressed on others
through our dlscussions. In the Interest of compromise, we are adjusting to offer the following, more
specific optlons.

1) Retaln the current slze, design and configuration of all structures including main house,

garage, and guest house.
2) Proceed slowly and deliberately with all clearing, grading, building and development on

property, so that any unforeseen problems with dralnage, encountering burials orother

cultural sites, impacts on bird habitat etc. can be Identified and addresssd. Hire

knowledgeable local machlne operator and other personell who will stop and check in

frequently as work proceeds.
3) Sltuate ali structures fully within tot 2
4) Lower roof pitch from 12", 12" to 12", 10"
5) Comblne the CPR lots withint the TIVIK so that it returns to one large property.
6) Place perpetual conservation eassment on alloflot land abovethe buildingsetbackforlot

2. Within the conservation easement agriculutral activities and planting shall be permitted
but no grading, grubbing, excavation, lights or construction of any structures.

7) Provide access easement for Native Hawaiian traditional and customary practices through

lot 1, above the setback line, into the refuge
8) Deposit $25,000 fnto fund for ongoing inspection and 3rd party enforcement of conditions.

9) Incorporate active bird protection throughout the subject TMK (turn down lights, red llghts

at night, no lights in house visible at night (blinds, drapes etc), active predator control,

native outplantings)

EXHIBIT 1



OPTION 2:
If structures are situated on lot 1, the siting and design needs to change considerably to
mlnimize impact. The size would have to be reduced and siting reconfigured, so that garage,
and guest house are moved in front of the house, not situat^d on steep terrain requiring
excavation high up and extensive driveway to reach them.

Details:
1) Decrease footprint by reduclng the size of main structure and all surrounding components.

a. (Shrink great room, insert pantry Into kitchen, cut out entry & powder room, half
garage size)

b. la) Reduce roofsfzeto becommensuratewith livingarea (remove one lanai, reduce
the other, and reduce port cochere)

2) Shorten driveway by 3/4 in order to reduce run off, and drainage issues.
a. No rock walls or impervious surfaces.
b. No pool.

3) Main structure nnoved 140 feet down to the flat bench area and current common element,
and closer to the road where land is flatter.

a. Resituate garage and guest house to unit 2 in front ofthe main structure, along
roadway to reduce driveway area, grading, excavation and flattening.

4) (4-9) same as above



Other Considerations:

Native outplantings ofnaupaka, akoko, hala, a'all'i, aweoweo, naio, loulu, milo, kou and any
other plants growing in native Npuka outplanting within refuge

Need to either decrease size and change configuration or to maintain current size and design of
house, move the entire configuration to lot 2 and turn slightly.

Important Needs for Greens: Ability to plant and landscape, Hard work and commitment to
agriculture on property, Situate home back from the road, Retain House size and design, 4th
garage bay forwoodshop. Privacy, Security, Buffer between them and the birds/conservation
area.

Potentially Agreed Upon:
Lower roof pitch
Reduce sizeof garage (1 bay less) and pool (20 feet less)



• The KIlauea Nelghborhood Assoclatlon (KNA) submltted a letter to the Plannlng Depanment
tn June 2021 supporllug the prupossd SMA permlt appllcation. However, the letter noted that
somB Kilaueans have legitlmate conceras regardlng the development, whlch the KNA Board
urged be addressed "in a manner that satlsfles all Kilaueans and allows us to thrlve and move
forward Into the ftlture as one unifled community."

• Many Kilauea eommunlty members are still learning about the proposed house
development and permlt.

• Na Kia'l o Nlhoku and other KIlaueans have articulated propased eondltlons to mitigate
impacts of the home and have been meetlng wlth the homeowners to dlscuss them,

1) Decreasetheaizeofthehouse
2] Minlmlze excavatlon and gradlng Into the hlllslde
3] Move the house down the mauntain ta the lower 4,3 acre CPR unlt, further from the refuge
4) Lower the roofllne
S) Comblne the two CPR lots wlthin the TMK so that it remalns ona large property wlth one house

and owner, prevenUng subsequent sale of the second lot and possible hlrther dSTOlopment,
6) Perpetual pratectlon for the land such as a canservaUon easement with the Hawal 1 LaBd Trust

or donatlon to expand the refuga



COUNTY OF KAUAI PLANNING COMMISSION - 4444 Rice Street, Suite A473,
Lihue, Kauai, Hawaii, 96766, tel: (808) 241-4050, fax: (808) 241-6699, email:
plannmgdeDartment(%kauai.Rov. Pursuant to the provisions ofState Land Use Commission Rules
and Regulations, Special Management Area Use Rules, Kauai County Code, Chapter 8, as
amended, Hawaii Revised Statutes Chapter 91, and the Rules ofPractice and Procedure ofthe
County ofKauai Planning Commission, notice is hereby given thatthe County ofKauai Planning
Commission ("Commission") will hold an ageney hearing with a public hearing and an
opportunity for public testimony at the LThu'e Civic Center, Moikeha Building, Meeting
Rooms 2A and 2B, 4444 Rice Street, Lihu'e, Kaua'i on Tuesday, September 14,2021 at 9:00
a.m. to hear testimony and comments from all interested persons regarding the following:

1. SPECIAL MANAGEMENT AREA USE PERMIT (SMA(U)-2022-1), CLASS IV
ZONING PERMIT (Z-IV-2022-1), and USE PERMIT (U-2022-1) for the construction ofafarm
dwelling unit, guest house, garage and associated site improvements within Lot 11-A of the
Seacliff Plantation Subdivision in KTlauea, involving a parcel situated approximately 1,000 feet
west ofthe Pali Moana Place/Makana'ano PIace intersection, further identified as Tax Map Key:(4)
5-2-004:084 (Unit 1) affecting a portion ofa largerparcel approximately 12.305 acres in size.

All persons may present testimony for or against any application as public witnesses. Such
testimony should be made in writing and presented to the Department prior to the hearing. Late
written testimony may be submitted up to seven days after the close ofthe hearing in cases where
the Commission does not take action on the same day as the hearing. Any party may be represented
by counsel if he or she so desires. Also, individuals may appear on their own behalf, a member of
a partnership may represent the partnership, and an officer or authorized employee ofa corporation
or trust or association may represent the corporation, tmst or association. Petitions for intervenor
status must be submitted to the Commission and the applicant at least seven days prior to the date
ofthe hearing advertised herein and shall be in conformance with Chapter 4 ofthe Rules ofPractice
and Procedure of the Planning Commission. A copy of the proposal will be emailed to any
interested person who requests a copy. Please submit your request to the Planning Department.
KAUAI PLANNING COMMISSION, Donna Apisa, Chairperson, By Kaaina S. Hull, Clerk ofthe
Commission.

NOTE: IF YOU NEED AN AUXILIARY AID/SERVICE, OTHER
ACCOMMODATION DUE TO A DISABILITY, OR AN INTERPRETER FOR NON-ENGLISH
SPEAKING PERSONS, PLEASE CONTACT THE OFFICE OF BOARDS AND
COMMISSIONSAT(808) 241-4917 OR ASEGRETI@KAUAI.GOV AS SOONAS POSSIBLE.
REQUESTS MADE AS EARLY AS POSSIBLE WILL ALLOW ADEQUATE TIME TO
FULFILL YOUR REQUEST. UPON REQUEST, TfflS NOTICE IS AVAILABLE IN
ALTERNATE FORMATS SUCH AS LARGE PRINT, BRAILLE, OR ELECTRONIC COPY.

Publication Date: August 13, 2021
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PLANNING DEPT.Ms. Donna Apisa, Chair
Kaua'i Planning Commission
Kaual Planning Department
4444 Rlce St., Suite A473
LThu'e, Hl 96766

RE: SMA Permit for TMK 4-5-2-004-084-0001. (Phll and Unda Green)Secretaiy

Jeremy Burns Dear Plannlng Chair Apisa and Members of the Planning Commlssion:

Treasurer

Gary Pacheco

Sergeant-at-Arms

BllChase

PTSARep

Sonrtsa Stepaft

Dlrectoni

Stephenie Brown

Thomas Dautert

Emily Dunn

MikeLaUf

Mike Lyons

CharlleMartin

Don McConnell

Ron Paul

Sonrisa StEpath

Phlt and Linda Green have requested a letter of support froin the Kilauea Neighborhood
AssodaUon for their proposed new residence in the SeaCliff Estates.

lan Jung, the Greens attorney, gave a presentation at the December 2020 KNA Board
Meeting. Subsequent to this meeting, story poles were erected so that the community
could see what Mnd of a vlsuatimpact the proposed restdence would have.

The Greens also Invlted any and all members ofthe communityfor a personal tour of
their site. In addition, Mr. Green said that every effort would be made to ensure that the
house would be sensitive to Its surroundings, and that any stormwater runoff be
mlrtfmfzed.

Mr, Green attended the May, 2021 KNA Meeting, where he answered more questions
from the Board and members of the larger community. The KNA Board voted
unanimously to approve the forthcoming SMA Permit application.

At the June 2021 KNA meeting, the Kilauea organization Na Kia'i o Nihoku gave a
presentation outtining thelr concerns about the current proposed Green House. They
also induded recommendations thatwould help mitigate some oftheir concerns. They
looked at the proposed house from a unlquely Hawaiian cultural perspective.

Whlle the KNA remains committed to support the Green's SMA Permit application, we
also hope that the Greens be open and sensitive to the concerns raised by N3 Klal o
Nlhoku and thlnk about adjusting their plans In a manner that satlsfles all Kilaueans and
allows us to thrive and move forward into the future as one unifled community.

With aloha,

Yoshito L'Hote
President

Q^-&--
(! s^^^^

FO Vox 283, Rfauea, Kaual, Hawail 96^^
www.kna-kaual.oig | loeM[auea@gmgll.c[mi
Utee us on Facebook; Facsboo^com/kna.kauai

F.a.^. i
SEP 1 4 2021
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EXPLORATION ASSOCIATES LTD
Consulting Archaeology - Historic Preservation Issues - Cultural Impact Assessments - Genealogy Research-

Land Use Planning - Construction - Project Management
3-2600 Kaumualii Hwy 1300 - #306 LIHUE, KAUAI, HI 96766

CELL: (808) 639-6695: Email: exDlorationassociates(%outIook.com

Archaeological Field Inspection for
Owners: Philip and Linda Green

Kilauea Ahupua'a, Ko'olau District, Island ofKaua'i
TMK (4) 5-2-004: 084

Nancy McMahon, M.A., M.S.

October2021

At the request of the landowners Philip, and Linda Green, Exploration Associates Ltd.'s (EAL)
Nancy McMahon, M.A., M.S., Principal Investigator completed the field inspection under Hawai'i
State Historic Preservation Division/Department of Land and Natural Resources (Sh-IPD/DLNR)
permit number 21-12 per Hawai'i Administrative Rules (HAR) Chapter 13-13-282 for by Kauai
Tax Map Key No. (4) 5-2-004:084 (Figures I, 2 and 3). The field inspection was for the entire
12.305 acres.

Philip and Linda Green are proposing to construct a single-family dwelling unit, guest house,

garage, pool, rock retaining walls, site grading, agricultural and landscape plan, driveway, fencing,
outside shower, and associated utilities on Lot I 1 -A Makana'ano Place of the Seacliff Planation
Subdivision. The property is described as Lot 1 1-A ofthe Seacliff Plantation Subdivision, located
in KTIauea, Kauai, Hawaii, identified by Kauai Tax Map Key No. (4) 5-2-004:084 (CPR No. 0001).
The existing building setback contains approximately 7.934 acres, provided, the entire Lot 1 1-A
consists of 12.305 acres. The Greens also own the adjacent CPR Unit No. 2 within Lot 11 -A

Makana ano Place. Figure 4 is the topographic survey of the existing building setback line area.
Figure 5 is the house site plan. Figure 6 is an overlay ofthe house plan on a google aerial.

The parcel is north of KTIauea Town the Seacliff Plantation Subdivision. The Seacliff Planation
Subdivision is a planned community located between the town of the KTIauea and the KTIauea
Lighthouse. The parcel slopes upward from approximately 360 feet above mean sea level ("msl")
at its south (mauka) end to sea level to about 420 feet above mean sea level at the north (makai)
boundary. The parcel is adjacent to lots owned by the 203-acre KTIauea National Wildlife Refuge
along the north (makai) and east.

The U.S. Department of Agriculture, Natural Resources Conservation Service (NRCS) conducted
a soil survey of the project site (Figure ). Most of the parcel is composed of soils categorized as
LhD (Lihue silty clay, 15 to 25 percent slopes) (8.9 acres) (NRCS 2021). The remaining area is
made up of LhE2 (Lihue silty clay, 25 to 40 percent slopes) (2.9 acres) and LhC (Lihue Silty clay,
8 to 15 percent slopes) (1.6 acres) (NRCS 2021) (Figure 7).

The parcel is indicated to receive approximately 60 inches ofannual rainfall, with increased rainfall
at higher elevations (Giambelluca et al. 1986). There are no natural waterways, such as streams,

Applicanf^s Name: Owners: Phllio and Linda Green
Project: Field Inspection for SMA Use. Use and Zonlne Permit
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within the project site. The Pacific Ocean is 600 feet from the parcel at the base of steep cliffs of
the USFWS the KTIauea Point National Wildlife Refuge lands.

Most of the parcel is in pasture grasses with the upland mid-section in fruit tree. Pasture

grasslands dominated by introduced species (e.g., saltgrass (Distichlis spicata), Kikuyu grass
(Cenchrus dandestinus), open-understory shrublands non-native species (e.g., lantana (Lantana
camara), koa haole (Leucaena leucocephala), Guinea grass (Megothyrsus maximus), Ironwood

(Cassuarina equisetifolia), Christmasberry (Schinus terebinthifolius), and Java plum (Syzgium
cumini). Existing conditions around the project site involve noticeable runoff and erosion after
major rain events at the top slopes of the mid-section of the property.

During the field inspection Nene were walking around in the pasture grass. In partnership with
the State Department of Land and Natural Resources (DLNR) and USFWS Ecological Services,
38 nene were reintroduced to Crater Hill on the Refuge between 1991 and 1994. By 2002,the

population was estimated to be 238 birds (USFWS 2004). In 2011, the population estimate for
Hanalei, Princeville, and KTIauea Point was 791 -811 birds. The author does not know the current

population estimates. No other wildlife was seen that day.

TRADITIONAL AND HISTORICAL BACKGROUND

The Land of Kilauea

The parcel lies on the makai (seaward) portion of the traditional Hawaiian land division of KTIauea
Ahupua'a. The name "KTIauea" is understood as meaning "spewing, much spreading" (Pukui et al.
1974:1 II). In the case of the best known "KTIauea" at Ka'u District, Hawai'i Island (Hawaii
Volcanoes National Park), the name is typically understood as referring to volcanic steam
clouds or aerial fountains of volcanic eruptions. Wichman (1998:102) explains the name as
referring to "spewing many vapors" and traces it rather generically to the streams of KTIauea that
flow between the Makaleha Mountains and the Kamookoa Ridge. The name may have
originally been in reference to KTIauea Falls itself. The relatively large volume of water flowing
over a relatively wide and high drop against the prevailing trade winds (blowing approximately
straight up the lower stretch of the valley) can create a large volume of diffuse mist that may have
inspired the name ofthe land. We see some support for this theory in that the portion of KTIauea
Stream that lies within Kahili Ahupua'a (which does not include KTlauea Falls) was evidently
universally called Kahili Stream by Hawaiian residents in that area. The name could however be
in reference to the sea spray at KTIauea Point and the Crater Hill cliff—orit could be in reference
to all the above.

Mythological and Traditional Accounts

An exhaustive search of Hawaiian legends and myths in print produced only four mythological
references.

Applicant's Name: Owners: Philip and Linda Green
Project: Field Inspection for SMA Use. Use aod Zoning Permits
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Dole (1892) relates a somewhat vague account that at Killauea there were the remains of three
long, ancient, and parallel irrigation ditches attributed by the h-lawaiians to the claw marks of a
mo o (lizard, reptile). "The lizard had been ordered by [the famous ruling chief] Mano-ka-lani-po
to open KTIauea's upper regions for agriculture" (Wichman 1998:102). In context, the mo'o is
associated with the "brave lizard Ka-mo'o-koa, after whom a ridge of the Makaleha Mountains
is named.

Wichman (1998:102) relates an account (which may have originated in a 1939 story contest-

Juliette Ferreira's "Pele the Goddess of Fire"—forthe Martha W. Beckwith Prize, Kamehameha
School for Girls) that near the top of a volcanic cone open to the ocean:

Once stood three huge stones that have since been moved, with great difficulty,
to make room for sugarcane. These three stone sisters of great beauty, were a
warning that Pele, the volcano goddess, was not to be trifled with.... Pele [seeking
to establish a home for herself and her Kaua'i lover Lohiau] caused an eruption
here, but it was soon extinguished when the sea goddess [Na-maka-o-kaha'i]
broke down the walls ofthe crater, drowning the fire with the ocean. The laughter
of the three beautiful sisters enraged Pele. They had seen Pele defeated and
shamed. Their scorn was not to be endured. "What are your names?" Pele asked.
And one replied 1 am Kalama, this is Pua, and this is Lahela." Pele repeated their
names, touching them with her staff as she did so, turning them to stone. They
were a mute and visible warning not to laugh at or ridicule Pele. [Wichman
1998:103]

In a slight variant of the story, Pele is motivated by jealousy of the three girls' beauty and by fear
that they will make Lohiau fall in love with them, and thus she turns them to stone to protect
her love interest.

A third mythological account of KTIauea related by Rice (1923; see also Wichman 1998:104)
concerns the creation ofa swath of boulders between the islet of Moku'ae'ae and Kflauea crater:

Traveling on the Menehune moved a big stone to Kahili, below KTIauea, which they
used to dive from. At Mokuaeae, the island off the present KTIauea lighthouse, they
began to fill in the channel between the island and the mainland. They were just
able to touch the bottom with a paddle when morning dawned, and their task was
left unfinished. [Rice 1923:38]

The Story of Lonomakahiki is a passing reference to the ruling chief Lonoikamakahiki traveling
with a companion at Kflauea and Kalihi (Kalihiwai, Kalihikai), Kaua'i. The account makes reference
to days of hunger, in which their hunger was appeased by eating the ripe flowers (or possibly
fruit) of pandanus trees ("hele oku o oi i lea pua pala o ka hala, hala ia la poloi o ka ua ilaila, e ka hoa,
he hoa i ka nahele lauhala loloa, mai KHoueo o Kofihi la"). The account emphasizes the great fauhofa
tracts and the heavy and wind-blown rain, the ceaseless and general rain (Fornander 19 17:358-
359). The ae-kai is said to be the name of a wind specific to the vicinity of Moku'ae'ae Island

•^
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and "the Wai-mio is the wind of KTIauea" (Aikin 1 988:7). The wind name for the Ko'olau District
of Kaua'i between Moloa'a and Kalihikai was the "Kiukainui"

(Nakuina 1990:54).

Mahele Records

In the great land division, or Mahele, of 1848, KTIauea Ahupua'a was retained as Government
Lands. In the records for Land Commission Awards, there are no entries for commoner land
claims associated with KTIauea Ahupua'a.

While no commoner Land Commission Awards (LCAs) are listed in KTIauea Ahupua'a, eleven
awards are clustered along the south side of KTIauea Stream in adjacent Kahili Ahupua'a. Most of
these commoner Land Commission Awards lie in a low, wide terrace next to the stream,
evidently well-watered and well suited for maintenance of taro to'i.

It is unknown why there were no commoner kuleana land holdings within KTIauea Ahupua'a at
the time ofthe Mahele (1848) and the following Kuleana Act. There was, however, a pattern at
the time of the division of lands in which the land overseers (konohiki) often tried to present their
overlord ali'i with undivided tracts of land, believing that to be in the best interests of their
masters. Therefore, it could be that there was a systematic pattern to discourage commoner land
claims in KTIauea Ahupua'a. It certainly seems odd that there was not a single claim in what should
have been a well-populated ahupua'a.

The land claims just south across KTIauea Stream (universally referred to as "Kahili Stream" in
the land records of claims within Kahili Ahupua'a). While these are all outside the parcel (indeed
outside of KTIauea Ahupua a), they offer insight into such hlawaiian occupation as may have existed
within KTIauea Ahupua a and yet gone unrecorded in the Mahele-era land documents. Virtually all
claims involve a house lot (understood as a permanent residence) and a few irrigated pond fields
for taro cultivation (to'i). Several claims mention "kula," which in this context probably refers both
to pasturage and areas of dry land cultivation (with wouke specifically mentioned as a kula crop).
Other specific cultigens mentioned are the bark-cloth plant wauke, noni, and orange trees.

Late 1800s
The History ofKJIauea Plantation
In January 1863, a former American whaler named Charles Titcomb purchased the entire
ahupua'a ol KTIauea amounting to approximately 3,016 acres from Kamehameha IV for $2,500

(Grant 2896) (Figure 8). This land grant included the present parcel. By this time, Charles
Titcomb was already a veteran of several enterprises at Koloa, Hanalei, and KTIauea,
Kauai, including efforts to cultivate silkworms, coffee, tobacco, sugarcane, and cattle. He
expanded his holdings to the west through further purchases within the next couple of years.
The KTIauea Plantation, begun in 1863 by Mr. Titcomb, became a sugar estate in 1877
when Captain John Ross and E. P. Adams, in partnership with Titcomb, purchased much of the
land and leased another substantial tract (Aikin 1988:19). Titcomb and his family continued
to be involved in the plantation. He, his Hawaiian wife, and two of his eight children are buried
in a family plot near his former home behind the KTIauea Elementary School.

'ST
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The KTIauea Plantation was one of the smallest plantations in the Hawaiian Islands operating its
own sugar mill" (Conde and Best 1973:159). In 1881, a railway was begun, and Princess Lydia
Kamakaeha (Lili'uokalani) drove in the first spikes for the railroad bed. The plantation
infrastructure grew over the next twenty years. An article from the San Francisco Chronicle
describes the system:

Transportation system consists of 12 and a half miles of permanent track,
five miles of portable track, 200 cane cars, six sugar cars and four
locomotives. Kilauea is situated three miles from the landing at Kahili, with
which it is connected by the railway system. Sugar is delivered to the steamers
by means of a cable device at the rate of from 600 to 800 bags an hour. Mr. J. R.
Meyers was the plantation manager. [Son Froncisco Chronide, July 18, 1910, in
Conde and Best 1973: 152]

The plantation employed Chinese and Portuguese workers. In the 1880s, KTIauea Sugar
Company began major modification of water resources in the uplands with dams,
reservoirs, ditches, and flumes (joesting 1984).This may have had a major damaging effect
on to i kalo downstream and possibly signaled the end of large-scale native agricultural practices
in KTIauea and vicinity. The KTIauea Plantation Company started to be managed by C. Brewer and
Company in 1910, and C. Brewer took over the controlling interest in 1948. The KTIauea
Plantation Company continued to operate until 1971.

The Monsarrat map of "Kaua'i Between the Kalihikai and Moloaa Streams" (1892) shows the

plantation infrastructure in place at that time. Overlays indicate that the "Government

Road" lies at approximately the same elevation as the older "Hanalei Road" and the present
Kuhio hlighway—wellmouko ofthe parcel. The railroad, begun in 1881, and the Ko'olau Ditch
are shown running from the mill at KTIauea as far as the east side of East Waiakalua,
terminating near the Government Road well mauka of the present parcel.

Part of this KTIauea Plantation Company rail system passed by Kahili Quarry on the way to an off-
loading station at Mokolea Point, where raw sugar was cabled down to transport ships (Site #
50-30-04-1811). Kahili Quarry was located on KTIauea Bay at the mouth of KTIauea Stream, about
500 m southeast of the parcel. Rock from the quarry was hauled by rail car and later by truck
through the plantation fields, where it was used to reinforce the field roads (Fredericksen and
Fredericksen 1989:8). The road to the landing ("Quarry Road") ran approximately 400 m east of
the present parcel in 1 892.

In 1938, trucks were employed to transport harvested cane, and by 1942, the rail system was
abandoned entirely (Conde and Best 1974). Sugar continued as a crop until 1971, when KTIauea
Sugar Co. was terminated (Custodial Chronology ofthe Sandy Saemann Property, Kllauea, Kaua'i
1989).

A 1910 U.S. Geological Survey Map, KTIauea Quadrangle shows the plantation infrastructure and
other development in the vicinity of the parcel at that time. The road out to Mokolea Point ran
along the south side of the parcel.

'toT'
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A 1930 map (Figure 9) ofthe KTIauea Plantation (Conde and Best 1973:1 59) shows the plantation's
sugar cane fields and associated infrastructure. The map indicates that sugar was not cultivated
within the parcel, (sugar fields are labeled by number). The map also shows the plantation rail
line heading from KTIauea Town to the landing at Mokolea Point east of the present parcel.

According to the State Department of Health Environmental Health Environmental Geographic
Information System Historic Sugarland Map View, no cane was ever grown on this property. It
was well below Makana'ano Place (Figure 10).

Rice Production at KJlauea Stream
Concurrent with the sugar plantation was the introduction of the first train. By the 1 890s, much
of the old kolo-growing areas of this portion of Kaua'i were now producing hce, farmed by
Chinese immigrants. There were 55 acres of land in rice production in the KTIauea-Kahili area in
1892 and eventually a rice mill on KTIauea Stream (Char and Char 1979). While it is understood
that this rice mill was begun by Chinese, it clearly went into Japanese management. The mill is
known to have been on the stream terrace east of KTIauea Stream. Rice and vegetable cultivation
is also indicated along the banks of KTIauea Stream circa 1925.

PREVIOUS ARCHAEOLOGICAL RESEARCH

Few archaeological studies of land near the boundaries of the subject property have been
completed. Archaeological studies within and in the vicinity of the parcel are summarized in
below. More detailed discussion of some of the more pertinent studies is included.

Thrum (1906) Heiau Study

Thomas Thrum compiled the first systematic listing of Kaua'i Island archaeological sites in his
study of Heiaus and Heiau Sites Throughout the Hawai'i Islands" (Thrum 1906:36-44). In the
vicinity, he briefly described four heiau: Pailio at central KTIauea, Kapinao and Kapuohaua'e at
Waiakalua, and Kipapa at Kahili, as follows:

Pailio—CentralKTIauea: a round heiau of about 100 ft
diameter; class unknown; site covered in cane field

• Kapinao—Waiakalua-east:a large heiau of about 200 by 400 ft,
high walled and stone paved; still in existence; of po'okanaka
class

• Kapuohaua'e—Waiakalua-uka:a small, round heiau, paved,
with high walls; of husbandry class; still standing

• Kipapa—Kahili:a large heiau of some 300 by over 100 ft in size,

paved, with walls five feet high; standing in cane field in partial
ruin
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Bennett(1931) Survey

During his 1928/1929 landmark survey of the island of Kaua'i, Wendell Clark Bennett
identified five sites (Sites 129 to 133) within the Ko'olau District of Kaua'i between Pila'a to the
east and Kalihiwai to the west including: Site 129, Kapinao Heiau, in Waiakalua Valley;
Site 130, taro terraces, in East Waiakalua and West Waiakalua valleys; and Site 131, house sites,
in East Waiakalua and West Waiakalua Valleys and on the ridge between. Also, in KTIauea,
Bennett described two heiau s'ltes: Site 132, Kipapa Heiau and Site 133, Pailio Heiau. Bennett
described Site 132, Kipapa h-1eiau, as follows:

Site 132. Kipapa heiau, on the end of the first bluff east of KTIauea River in Kahili
section. Described by Thrum as "A large heiau of some 300 by over 100 feet in
size, paved, walls five feet high, standing in cane field in partial ruins." Since that
time the stones have been removed. [Bennett 1931:133]

U.S. Geological Survey maps indicate Kipapa hleiau as located on the east side of the mouth of
KTIauea Stream, just 200 m or so northeast (outside) of the parcel. Shideler et al. (2008:39)
reports that a brief effort was expended in the course of that fieldwork to find any
evidence of Kipapa Heiau, but no trace was found.

Bennett described Site 133, Pailio Heiau as follows:

Site 133. Pailio heiau, in the canefields shoreward of KTIauea. The site does not
have a view of the river valley. Thrurri says that it was, "A round heiau of about
100 feet diameter: class unknown. Site covered in cane field." Nothing remains of
the heiau to-day. [Bennett 1931:133]

The location is uncertain (Bennett didn't find any trace), but the description suggests Pailio Heiau
was not close to the present parcel.

Handy and Handy (1972) Native Planter Observations

Handy and Handy (1 972) carried out a summary study of traditional Hawaiian agriculture and the
life, lore, and environment of native planters throughout the Hawaiian Islands and noted the
following at KTIauea and Kahili:

KTIauea is watered by a small river whose headwaters take the flow of streams
above Kalihiwai as well as those coming down sloping kula lands above KTIauea.
This is a peculiar terrain, with terraces along the north side of the river toward its
seaward end belonging to KTIauea and those on the south side to the small
ahupua a named Kahili. A mile upstream is a small terraced area, but beyond this
there were no terraces, for the main stream flows in a narrow gulch, and so do
other side streams which flow into the Kilauea River. Hawaiians evidently never
developed lo'i here because the neighboring kula land is too high above the
streams for irrigation. This kula would have been excellent sweet-potato land.On

'M'
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the whole, KTIauea, despite a sizable river flowing through it, was a relatively small

producer of taro because of the nature of its hinterland.

Kahili is, as indicated above, part of the complex that includes Kalihiwai, Kalihikai
and KTIauea. The three streams empty into the KTIauea River, which forms the
boundary between KTIauea and Kalihi below the falls of the river. There are
terraces on the south side of KTIauea River watered by two of Kahili's streams.
This is doubtless why this area was part of Kahili rather than of KTIauea. Only one
stream had terraces back from the river. Here to the kula land was good for
sweet-potato planting. [Handy and Handy 1972:421]

At least two archaeological surveys have been conducted in and adjacent to areas proposed as
extensions to the KTIauea Point National Wildlife Refuge.

Kikuchi (1987) KTIauea Point National Wildlife Refuge Survey

In 1987, William K. Kikuchi surveyed the grounds of the KTIauea Point National Wildlife
Refuge and areas of proposed extension. Considering the significance to native Hawaiians
of seabird nesting colonies found within the refuge, Kikuchi extended the limits of his survey to
search for associated cultural features or material. Surface remains of historic structures
associated with KTIauea Lighthouse are described, and limited subsurface testing was

performed, but Kikuchi found no evidence of remains related to native Hawaiian culture.

Fredericksen and Fredericksen (1 989) KTIauea Point National Wildlife Refuge Survey

Xamanek Researches (Fredericksen and Fredericksen 1989) surveyed extensions to the wildlife
refuge, including Crater hlill and Mokolea Point (parcel 19 of approximately 38 acres). Land use
and history oftenure is documented well, followed by detailed descriptions of historic structural
remains related to the transport and loading of sugar at Mokolea Point, a World War 11-era radar
installation on Crater Hill, and K'lauea Lighthouse. Although archaeological evidence of native
hlawaiian exploitation of seabird colonies was one object of the survey, no such remains were
observed. The findings of this study that included the present parcel are discussed in greater
detail below.

In 1988, Xamanek undertook an archaeological and historical survey of two TMK parcels: TMK
5-2-004:009, the Crater Hill 96-acre parcel and TMK 5-2-005:019, the 38-acre Mokolea Point

parcel.

The ruins ofa sugar-loading complex (SIHP# 50-30-4-1861) on Mokolea point are described:

Mokolea point provided immediate, visible features of historic and archaeological
interest in the form of the ruins of the sugar-loading complex. Foundation stones
remain in situ, outlining the perimeters ofthe complex, and oxidized iron and steel
remnants of the cable-loading equipment are apparent throughout the site area.
One of the foundation structures was made of brick some of which were

^
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imprinted with the letters "CALAEN." The track bed for the narrow gauge
railroad engine and hauling cars is visible. It was strewn with what appears to be
anthracite coal. Numerous pieces of pulley wheels, sling cable, levers, bolts and
nuts, a boiler box, a wire-loading carriage, intermixed with recent human litter are
scattered over the site area. While considerably oxidized, the boiler box and a
wire-loading carriage are preservable and restorable. The cliff-side concrete base
for one of the support stanchions guiding the cable to off-shore-lying vessels is
also still present and in good condition. According to Ranger Moriarty, at least
one of the mooring anchors is still in place on the bottom of Kilauea Bay. ...

These off-shore moorings usually consisted of 4 anchors placed in a pattern
forming a rectangle. . . . Mokolea Point with its sugar-loading complex ruins

presents an historically and archaeologically unique site in the State of Hawaii on
U.S. Government protected land. [Fredericksen and Fredericksen 1989:16-17]

A "World War II secret radar installation" (SIHP# 50-30-4-1810) is also described:

This site represents an impressive complex to the observer. Two ventilation shafts
terminate near the summit of Crater Hill ridge. The present building which houses
radio equipment is built on the original foundation used during World War II.
Some 50 or more feet below the vent structures lies the entrance to a tunnel
which was part of the radar complex. The tunnel is approximately 130 feet in
length, running back into the hillside at about 55 degrees magnetic. The chamber
below the vent is about 15 to 20 feet wide and 45 feet long, and the "chimney"

under the vent is about 30 to 35 feet high. A considerable quantity of material in
the form of cast-ofF items appears to have been thrown down the vent, and has
collected on the chamber floor below. ... The tunnel was used as a storage area
for explosives by KTIauea Plantation after the war. The entry tunnel measures
about 8 feet wide and 8 feet high. It had originally been shored up with wooden
beams, and the wall surface had been plastered. Originally, the entryway had been
secured by a metal door which presently lies to one side of the tunnel. At some
time in the past, a fire was built in the entry way which burned out many of the
wooden beams near the entrance. ...

About 20 feet to the west of the tunnel entrance lie the remains of the former
radar complex generator enclosure. The chamber measures about 8 by 12 feet,
with the remnants of two mounting platforms for generators still identifiable. At
the rear of the enclosure (the north wall) there are two ventilation shafts, or

perhaps, more appropriately, exhaust shafts. Both are rectangular in shape and
measure ca.2 feet square. Presently, both of them are filled with detritus and seem
to be totally sealed- off from their outlet near the summit of the ridge. Whether
or not this is the second tunnel spoken of by Mr. Sarkis is unclear. [Fredericksen
and Fredericksen I989: 1 9]
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The 1988 Xamanek study identified "no Hawaiian artifacts from either the historic or prehistoric
periods ... nor were there any indications of features or structures from these eras"

(Fredericksen and Fredericksen 1989:19).

Toenjes and Hammatt (1 990) Study of 94 Acres at Kilauea

Cultural Surveys hlawai'i, Inc. (CSH) conducted a survey for the development of the expansion
ofthe town. Two location suggesting previous traditional Hawaiian activitywere found and tested
for subsurface deposits. Located in the southwest corner of the 94-acre parcel and was under

papaya cultivation where a water-rounded cobble and a small fragment of coral, an examination
was made of the soil between every other row of trees in the grove. Indications of archaeological
deposits were sparse and included two pieces of coral, one fragment of unidentified marine shell,
and several possible basalt flakes dispersed through the grove. The area of the papaya grove and
scatter covered approximately 3,800 m2 (41,000 ft2).

The other location was in the central portion of the 94-acre parcel in an extensive former sugar
cane field, then lying fallow. Much of the ground surface was clearly visible, with scattered
indications of recent mechanized disturbance. The only suggestion of previous cultural activity
consisted ofsparsely scattered coral across an area ofabout 7,500 square meters (80,700 square
ft.) No bone or shell material was observed in association or anywhere else in the project area.
Several possible flakes of basalt and one basalt core or possible adze blank were observed
dispersed across the surface of the field apart from the coral scatter.

Subsurface testing at both locations, as well as in the area from which a basalt core was collected
was conducted. Excavation exposed no culturally modified lithics. The presence of coral and coral
sand in cane fields was noted as common, having been historically imported for the purpose of
liming" the soil. Lacking other archaeological components of Hawaiian culture, e.g. bone and

shell midden, lithic debris or modified coral, the significance of these scatters was regarded as
minimal. Examination of all other fields of the property indicated no archaeological remains of
informational significance were present.

Shideler et al. (2007) and (2008), and Hammatt and Shideler (2010) Studies for
Kilauea Falls Ranch

CSH carried out two studies for KTIauea Falls Ranch on the west side of KTIauea Stream (also
known as Kahili Stream). A total of 62 features were identified within a total of five sites in a

proposed agro-forestry area. Four ofthese five sites (SlhlP # 50-30-04-579, -580, -582 and -583)

are primarily or exclusively agricultural terraces. The only exception at these four sites is SIHP #
50-30-04-580, Features L and MM, which are interpreted as temporary habitation features related
to the agricultural terraces. One site (SIHP# 50-30-04-581) was understood as primarily post-
Contact and either a permanent habitation or work area. SIHP # 50-30-04-580, which consisted
of a dense cluster of 55 archaeological features including 53 soil-retaining terraces and two

possible habitation areas was one of the larges sites found in the Ranch property.
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The inventory survey (Shideler et al. 2008:69) concluded that the approximately 1,500-1,800 mm

(60-70 in) of annual rainfall within that project area made cultivation possible without irrigation.
While it was concluded that there may well have been pre-Contact ponded field (fo'i) taro
cultivation along the KTIauea Stream flood plain, it was suggested that the vagaries of hurricane,
tsunami, and flood may have made such planting down by the stream precarious. It was suggested
that cultivation up on the steep slope may have been more secure.

The evidence from the Mahele records indicates that there was little or no pre-Contact
permanent habitation within the KTIauea Falls Ranch project area per se, although there was a
community on the southeast side ofthe stream mouth from the 1840s well into the twentieth
century.

Sroat et al. (201 2) Study for the 75-Acre KTIauea Agricultural Park Project

CSH completed an archaeological inventory survey for the KTIauea Agricultural Park Project,
located at the juncture of KTIauea Lighthouse Road and Quarry Road. A total of four historic

properties were identified within the project area. Slh-IP # 50-30-04-2 123 consisted of a stacked
cobble and boulder terrace (one to four courses) comprised of stone construction on two
corners connected by a linear ledge of soil. It appears to have functioned as a historic habitation
terrace. SIHP # -2124 likely is a plantation-era structure that consists of two concrete wall
structures, including one linear form and one U-shaped form with concrete flooring. SIHP # -

2125 isastacked cobbleand boulder agricultural terrace (one to four courses), and SIHP#-2126
is a remnant drainage ditch.

All four historic properties were located within the tributary gulch of the KTIauea Stream Valley
in the southeastern portion of the project area. No sites were identified within the level
tablelands previously utilized for sugarcane cultivation.

Hammatt and Shidler (201 4) Study of USFWS Fencing Project

At the request of Pacific Rim Conservation, CSH conducted an archaeological assessment for
the KTIauea Point National Wildlife Refuge Fencing Project, KTIaueaAhupua'a, Hanal^ei District,
Island of Kaua'i, TMK: (4) 5-2-004: 103 por. The KTIauea Point National Wildlife Refuge islocated
at the northernmost tip of the Island of Kaua'i between KTIauea Point and Mokolea Point. The
fencing project area is just south of Makapili Rock, approximately 1.5 km northeast of
KTIauea Town and 200 m east of Crater Hill. The project area consists of a 6.67 acre parcel of
sloping land between 140 and 250 ftAMSL, abutting precipitous cs on the northeastern end.

Proposed development within the project area consists of the installation of a fence to protect
the habitat of ground nesting birds within the National Wildlife Refuge. For the fence
construction, ground disturbing activities will include removing all vegetation within a 4 m-wide

path along the fence line and smoothing that area with minor grading. To secure the fence, 30
cm-wide post holes will be augured in 1 meter deep every 3 to 4 meters. Afterfence construction,
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the refuge staff removed the non-native vegetation within the fenced area (the majority is non-
native), which involved minimal ground disturbance.

Due to the steep terrain and dense vegetation, portions of the project area were not accessible.
Despite these constraints, CSH archaeologists were able to inspect the majority of the 6.67-acre

project area for surface cultural resources. No surface cultural resources were observed during
the systematic survey

McMahon (2019) Study for Barker Residence, Kilauea, SeaclifF Plantation

EAL conducted a field inspection for Paul Barker for his single-family residence grading permit.
This parcel is also located at Makana ano Place (lot 1 5) at the opposite end of the street toward
KTIauea River. The parcel also abutted the Kilauea Wildlife Refuge on the backside. It was also
mowed in pasture grass. The project area comprises a 0.9949-acre portion of the 5.1 10-acre

property. A 100% field inspection ofthe parcel was conducted no historic properties were found
during this field inspection.

FIELD INSPECTION

Fieldwork involved systematic pedestrian survey of the entire parcel in general sweeps by
archaeologist N. McMahon. All aspects of field work were photographed with a digital camera
and copies of these photographs have been archived on the EAL computer network. There are
two densely vegetated portions of the parcel (Figure). Only one of this these two areas were not
surveyed due to dense vegetation of densely covered with exotic grasses, ironwood (Cassuorino
equisetifofia), Christmasberry (Schinus terebinthifolius), koa haole (Leucaena leucocephala), lantana

(Lantana camara), and Java plum (Syzgium cumini). So approximately 90% of the property was

pedestrian surveyed. There is about 10% ofthe land that will not be cleared nor build on that
was not surveyed. Figure 1 1 shows the locations that were not pedestrian surveyed due to dense
vegetation mostly and some steep and eroded terrain. The owner indicating these densely
vegetated areas were not within the existing building setback area anyway and they would

probably leave them as is.

The archaeological field inspection was conducted on Saturday, September 25, 2021.
Archaeologist McMahon met with the owners to go over their building plans and where they
would be allowed to build and not built. The owners wanted one of the densely vegetated area
to be inspected because that was partially in the existing building setback line. This is area is
shown the topo map (Figure 4, 5, and 11). There are already existing utilities to all the lots in the
Seacliff Plantation subdivision including entrance driveway, water, electric and drainage. The
owners did state that there would be a new driveway entrance built for their house across the
drainage culvert fronting the property (Figure 5 shows this new entrance).

Many of the lots in Seacliff Plantation have been already built on. The area to be developed with
in the parcel has been cleared of most tree vegetation for some time and has guinea grass which
was shredded recently. The parcel has a fence along the US Fish and Wildlife Service property
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side (east). Visibility of the surface was good to excellent. During the field inspection a plow line
was noticed along the allowed existing building setback line. In some of the aerial photos in this
report that line can be seen. It appears to be modernly made and very coincidental that it kind of
matches the existing building setback line.

Within the existing building setback line is part of the dense vegetation. It means in a V-shape
within this area. The north side ofthis dense vegetation is appeared to be cut in the terrain where
is level in many places ironwood lined. The width and flatness made this appear to be a road
which looks like it led to the WWII radar station and tunnels up Crater Hill (Nihoku). Near the
top ofthis property on this north road there is a huge erosion crater that wiped out the road.

Walking around the western side of the dense vegetation area was a old, dumped motor on the
remnant flats of what also appears to be a road. Walking on this area about halfway in the road
splits in two and appears to have many erosion issues even though the grade for these two roads
is less steep that the northern road. The owners knew about these features and were told many
ditches not roads but no one could confirm this. All the maps and research indicate that this
area was not in cultivation (Figure 10), and it seems more likely these are remnant road for either
the construction of the WWII structures or to bring supplies and manpower. Unfortunately, if
they were built around 1946, there is nothing significant about their design, in fact maybe the
reason there are a few roads is there were being eroded out by heavy rains and heavy winds.
New routes had to be made. Figure 12 shows the location of the remnant roads and the plow
mound. The pedestrian survey of the parcel confirmed that there are no surface archaeological
cultural resources within the existing building setback area.

The WWII structure (SIHP 50-30-04-1810) is located on the U.S. Fish and Wildlife Service lands
is not visible from this parcel.

Based on traditional and historic accounts, the project area is located within a portion
of KTIauea Ahupua'a that is not well documented. In the Mahele of 1848, KTIauea Ahupua'a was
retained as Government Lands and there were no entries for commoner land claims. Eleven of
the LCA awards in adjacent Kahili, however, provide a picture of what settlement near
the parcel might have been like at the time. These 11 LCA awards in Kahili are clustered along
the south side of KTIauea Stream, lying in a low, wide terrace next to the stream, which
is evidently well watered and well suited for maintenance oftaro fo'i. Virtually all claims involve a
house lot, a few include to'i, and several claims mention kula" (pasture) with wouke

(paper mulberry), noni (Indian mulberry), and orange trees being cultivated.

Lands adjacent to the project area were cultivated with sugar cane in historic times by
the KTIauea Sugar Company. The sugar company modified water resources in the uplands with
dams, reservoirs, ditches, and flumes (Joesting 1984), which may have damaged and ended large-
scale native agricultural practices in KTIauea and its vicinity. The KTIauea Sugar Company
ended its operations in 1971. According to background research and historic maps, the parcel
might have been utilized as pastureland during the twentieth century. It is possible that
any remnant cultural resources were either removed or destroyed by the KTIauea Sugar
Company and/or liyestock.
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No cultural resources nor historic properties were observed or identified within the survey area
for this field inspection. Therefore, EAL recommends no further archaeological work for the

proposed project. Based on background research and the current study, it is unlikely that surface
cultural resources associated with pre- and post-Contact land use are present within the parcel.
In the unlikely event that previously unidentified cultural resources are encountered by project
construction, the project proponents should immediately stop work in the vicinity and contact
SHPD/DLNR. There were no historic properties identified on the parcel. There will be no impact
to nearby historic properties. Recommendation: "No historic properties affected."

Figure 13 shows the aerial ofthe parcel and the photo location map indicatingthe photo numbers.
Photos with directional information follow.
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Figure 3 Aerial of Parcel showing the two CPR uniunits
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Figure 6 Proposed Location of Development
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Figure 9 1930 Map of Kilauea Sugar Company. Note railraod down to Mokolea Point but otherwise no infrastruture in or near
the project area fromConde and Best 1973:159.
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Figure 13 Aerial Photo Location Map
Arroiv indicates the appmximate location in which the photagraph were taken
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I. Subject Property
looking northeast.
Fence is the
Refuge boundary
and to the right
[red arrow] is the
thick vegetation.

2. Looking north at
Refuge boundary.
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Looking
northwest toward
Haena. Refuge
property to the
right.

4. Looking east
Refuge fence and
thick vegetated
area ahead.
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5. Lookingwest
from top of

property to
Makana'ano Place.

6. Looking
northwest toward
the bottom of the
property

Kilauea
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Looking south
aiong the edge of
the property. Red
arrow is
Makana'ano Place.
Drainage is
adjacentto the
road.

Looking
southwest near
the road and the
drainage culvert.
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9. Lookingat south
at across the

property.

10. Looking
southeast at the
tree orchard, and

part of the

proposed house
location.
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11. Looking north at
the thick
vegetation area
and some ofthe
plowed land in the
proposed house
location.

siaws-s'—Bss-^s

12. Lookingin the
northside of the
property thick
vegetatlon area.
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13. Lookinginto the
thick vegetation
area.

14. Lookingwest
adjacent to the
thick vegecation
area and near the
tree orchard.
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Lookingwesiand
in the proposed
house location
which there is a
plow moud.

16. Looking north as
some plow line
[uneven terrain].
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17. Looking
northwest at the
second area
where vegetation
is thick and the
landscape drops
slightly. Proposed
house location will
be in this area.

18. Lookingnorth in
the proposed
house location.
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19. Atthetopofthe
propeny where
the tree orchard
is. To the right is
the thick
vegetation and
Refuge land.

20. Nearthetopof
the property
looking sli^itly
northwest where
the tree orchard
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23. Looking north
from the second
thick vegetation
area edge.

24. Looking south at
the dense
vegetation which
was sun/ey
because it is in the
existing building
setback line and
appears to be an
old road.
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25. Proposed edge of
existing building
setback line for
house.

26. Remnant Road
faiHy flat and
most piaces
eroded.
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27. Property
boundary.

28. Lookingwestto
Makana'ano Place
and the property
boundary to the
south.

KTIauea
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29. From the lower
thick area looking
north west
toward
Makana'ano Place.

30. Looking west in
the proposed
house location.
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Traditlonal and Customary Practices Review of Supplement #6 to the PIanning
Director's Report encapsulates the Planning Department's analysis ofthe traditional
and customary Native Hawailan rights for Class IV Zoning Permit Z-IV-2022-1, Use
Permit U-2022-1, Special Management Area Use Permit SMA(U)-2022-1

Exploration Associates, Ltd.

Dated: Decemberl2,2021

Per the Ka Pa'akai standard, the County assesses whether traditional and customary cultural

practices exist on the subject property, analyzes potential impacts from the proposed
development and recommends feasible action to reasonably protect Native Hawaiian rights.
ifthey are found to exist. In this case, the County of Kauai Planning Department decided to
conduct its own analysis for this matter forming the basis for their findings [Supplement #6).
The Planning Department (PD) conducted interviews with fourteen [14] informants, six (6)
of these individuals twice. In addition, two other individuals relied upon either wrote an
email or sent in a letter.1

The PD attempted to contact 44 informants who initially provided testimony at previous
Planning Commission hearings on the proposed development at Sea Cliff Plantation. Most
the informants do not have direct genealogical ties to the ahupua'a ofKilauea. In fact, only
two are from Kilauea (Kahanu Keawe and Kapua Chandler [who has more ties with Haena,
Wainiha and Kahili)) and another thought they might be from Kilauea. Several informants
do reside or work in Kilauea today with their families. Most of the fourteen informants
interviewed are Native Hawaiians, with the exception of Kahanu Keawe. It does not appear
that any ofthe informants are Native Hawaiian with pre-contact lineage to Kilauea. Many of
the testifiers clearly misunderstood the project and thought the Applicants' were building
directly on top of Nihoku and building a much larger dwelling than is actually called out in
the application.

Through the interviews, there was a lot of mana'o that was shared on the reverence of
Nihoku, the mauna. Many informants indicated support for Mehana Vaughn without
identifying any specific traditional practices or customary rights connected with the
property. When something has evolved into a cultural practice, a litmus test is to look at the
'ohana, or the family unit, while understanding that traditionally, the 'ohana is central to the
life of the land. Few testimonies talk about their families and their traditional practices in
Kilauea. Mehana Vaughn and Kau'i Fu suggested that during the subdivision process
kuleana(s)(Iand commission awards] were relocated. However, in the Sea Cliff PIantation,

1 While courts may look to kama aina expert testimony as the foundation for authenticating
Hawaiian custom and usage, this is based on an evidentiary foundation for such testimony.
This is discussed in Application ofAshford [Ashford, 50 Haw. 314, 440 P.2d 76 (1968)),
which relied on "reputation evidence" of a kama'aina over a shoreline boundary dispute
rather than accept the conclusions of a certified land surveyor.

EXHIBIT 5



original parcel 9 (some 400 acres], there were no land commission awards [LCA). This
strongly suggests that no ohana would have direct ties to the property.

Legal Framework: The PD summarizes the legal sources for the Ka Pa'akai framework and
traditional cultural rights (TCRJ that they rely upon to make their findings. While this report
is not intended to question the PD's legal analysis, as a consultant who has prepared
numerous such analyses, I have never taken the position, as the PD does, that the mere
existence ofa resource establishes a Native Hawaiian right. This, in myview, is a critical flaw
in the PD analysis.

There has been an historic evolution in Native Hawaiian rights over the years. The Hawaii
Supreme Court (HSQ interprets these rights in the context of the State Constitution and
statutory law. Kalipi [1982] claims are based on Haw. Rev. Stat. [HRS] section 7-1, which
enumerates items that can be gathered within an ahupua'a by a native tenant: firewood,
house timber, aho cord, thatch or ti-leaf. HSC has held that a native tenant asserting a right
to gather under section 7-1 must meet a three-point test: [1) the native tenant must reside
within the relevant ahupua'a; [2) the right to gather must be exercised upon undeveloped
lands: and (3) the right must be exercised in order to practice Hawaiian customs and
traditions. HSR concluded that as with the rights preserved by HRS sections 7-1 or 1-1,
traditional gathering rights do not accrue to persons who are not residents ofthe ahupua'a
in which the rights are sought to be asserted. In an important note, HSC stated that the rights
under section 7-1 are rights of access and collection: They do not include any inherent
interest in the natural objects themselves until they are reduced to the gatherer's possession.
As such those asserting the rights cannot prevent the diminution or destruction of those
things they seek. The rights therefore do not prevent owners from developing lands. Ten
years later Pele (1992 and 2002), HRC acknowledged Kalipi's mandate that a reviewing body
determine the precise nature and scope ofrights on a case-by-case basis, which is still true
today. PASH (1995) also highlighted several nuances in traditional and customary rights.
PASHhiTther stressed that "the

precise nature and scope ofthe rights retained by HRS 1-1...
depends upon the particular circumstances of each case. HRC distinguished the doctrine of
custom in Hawai'i in several ways. First contrary to the "time immemorial" standard used by
English and American common law, traditional and customary practices in Hawai'i must be
established in practice by 25 November 1892. Second, continuous exercise ofthe right is not
required, although the custom may become more difficult to prove.

Methods: The PD does not provide a section on the interview methods. The transcripts are
not in the public report. And it is unclear why some informants were interviewed twice or
why excepts are quoted from Ryan McCormack, who was not interviewed and does not
appear to be Native Hawaiian2 or have any direct connection to Kilauea but is likely from
Puna, Hawaii. AIthough there are no set methodological standards to do the Ka Pa'akai

2 He appears to be of Okinawan and Irish ancestry.
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analysis, it is unusual to interview in groups [e.g., Na Kia'i O Nihoku). Interviews are

generally done individually. Although there have been various methodical approaches
documented in cultural impacts and Ka Pa 'akai analyses where consultation techniques
such as focus groups, interviews and public meetings with stakeholders including
community members [indigenous and non-indigenous) and government, interviews with

persons knowledgeable about the region, area, or parcel are generally one-on-one.

While basic questions were asked using the Ka Pa 'akai framework, the informants were not
given or shown maps, aerials, and conceptual plans about the project, as is common, to
enable them to point out the exact location of the resources or practices. Mapping of cultural
activities [previous and current) is key in this situation and necessary to determine where
access might be appropriate. One informant gave information about a sweet spot- kilo, which
was 20 degrees above the horizon. But in reading this information, it was a general
discussion on where he believed the sweet spot would be located, not a reflection of any
actual past or present practice. That informant did visit the property. He stated that "a sweet
spot is finding the best spot-on an elevated plane to have the clearest view ofthe sky and see
themostyoucanseeintheskyinitsentirety..." Thislikelywouldbehigheruponthemauna,
above the subject property. Only seven people induding members of Na Kia'i O Nihoku have
been to the Applicant s property and three ofthose seven were government representatives.

None ofthe Native Hawaiian informants claimed to be subsistence hunters, gatherers, la'au
lapa'au [Hawaiian medicine] practitioners, lei makers, lawai'a [fishermen), mahiai

[farmers], kupuna, and other 'ike
[traditional knowledge] holders. Only one identified

herself as a traditional artist who weaves lauhala but there is no information as to a
customary and traditional practice on the property in particular or the mountain in general.
Under a customary analysis, detailed backgrounds of testifiers would be gathered to verify
their knowledge.

Background: As noted, the PD analysis does not indude any background information. This
background would include verifying the legends, oli, meles, mo'olelo, mo'oku'auhau, etc. A
critical examination ofhistorical and cultural source materials with respect to biases ofthe
authors, any opposing views, and any other relevant constraints, limitations or biases is
recommended (Office ofEnvironmentaI Quality Control, State ofHawai'i 2012).

This analysis lacked one of the foremost and priraary sources of cultural information that
lends to an understanding ofhistory, heritage, and cultural identity, i.e. is in Hawaiian place
names that have been recorded and preserved throughout time. Hawaiian names commonly
include inoa ho omana o (names of remembrance), inoa po (names from the realm of
ancestral knowledge beyond our own human cognition], and inoa ho'ailona [names derived
from a distinct occurrence ofan event or pattern that reveals itselfas sign or distinguished
mark). Place names are culturally important because they:

* Imbue life and existence to a place

• Create ancestral presence and identity



• Establish an ancestral connection between past, present, and future

• Provide a foundational underpinning that defines the unique and inherent
characteristics,

• Record phenomena, or cyclic and repetitive events in the natural and spiritual words
in a specific geographic place.

In traditional times, named localities served a variety offunctions, telling people about:

[1) places where the gods walked the earth and changed the lives ofpeople for good
or worse.

[2] heiau or other features of ceremonial importance.

[3) triangulation points such as ko'a [ceremonial markers) for fishing grounds and
fishing sites.

[4] residences and burial sites.

(5) areas ofplanting.
[6) water sources.
(7) trails and trail side resting place [o'ioi'na) as a rock shelter or tree shaded spot.

[8J the sources of particular natural resources/resource collections areas, or any
number of other features; or

[9) notable events (in the traditional and historic periods] which occurred at a given
area.

Through place names, knowledge of the past and places of significance was handed down
across countless generations.

An investigation ofplace names will reveal the reasons for those names and the relationship
of the area with Native Hawaiians, their philosophy of life, and between kanaka-'aina-akua.
Further, place names are important cultural signatures etched into the Hawaiian landscape
and are embedded with traditional histories, transforming once-empty geographic spaces
into cultural places enriched with meaning and significance.

Completing a review of various sources of 'ike
(knowledge) that describe known traditional

and contemporary cultural practices, beliefs, or values associated with these lands and
spatial relationships within and external to the region would have been helpful in making
recommendations for findings and conditions. The PD analysis does not attempt to verify
any ofthe information provided.

Resources: The PD analysis focuses on natural resources and cultural practices that might
be associated with those resources such as: the manu [birds), alalea, other resource trees
- lauhala and habitat for pueo. The PD makes the unsupported claim that where there
currently are resources there must be practices, without actually documenting any
customary and traditional practices on this parcel. In general, the case law about TCR has
been focused on subsistence practices and access to resources. In this situation, there are no
specific resources on this parcel that cannot be found in adjacent lands where there is



already access for Kanaka Oiwi. With regard to the manu, they are there but also in the
surrounding and adjacent lands and many ofthe manu have been introduced to the area as

part of an active program to create safe nesting habitat for 'A o [Newell's Shearwaters] and
'Ua'u

[Hawaiian Petrels). Manu are protected on the USFWS lands.

Initially testimony about soils concerned the importance of the land on this parcel for
cultivation and sustainability. Additional testimony from interviews lead to specific concern
about dirt as a source for 'alalea. No evidence has been presented establishing that this

practice took place on the property. Alalea exists on the adjacent property in the eroded
crater and is accessible already.

There is no evidence of lauhala trees on the property. Those trees are on the USFWS lands.
The informant who mentioned weaving has not been to the property. Regarding the claim
that pueo are nesting in trees on the property, this is based on one informant's statement
that they saw a pueo fly overhead during their visit to the property. But this does not mean
they are nesting in the trees on this property. There have been visits to the property by
USFWS wildlife biologist and the Refuge Manager and they did not raise concerns ofhabitat
on the property needing protection or that a fauna study or habitat study was necessary.

There is no fishing occurring on the property. This parcel is bounded by other properties and
not near enough to the ocean. There is no known knowledge of fishing or hunting on this

property [Interview with Gary Smith). And, fishing access occurred on the cliffs or the USWFS
lands or from Quarry Road.

Customs: The PD analyzed hula and oli, kilo, hunting, fishing, and trails but rather than
identify specific customs and practices, the analysis focused on the mountain itself as a
resource for those practices. The testifiers generally state that Nihoku in general [not the
subject property) is a wahi pana. Pana" means to pulsate, throb, like that of a heartbeat.
Combined with the term "wahi," it refers to a legendary place or more precisely, places that
live through our memory. It is not clear where the name Nihoku came from or when it was
established, as the area has historically been referred to as Crater Hill. Whether Nihoku is a
wahi pana is not clear. Presuming it is wahi pana, the boundaries ofthe mauna are difficult
to identify and agree on. The mauna might start at the base below the sea or at the widest

part—thegrade before the landscape rises. However, the most sacred part ofthe mauna is

generally its highest point. In fact, Na Kia'i O Nihoku has been revitalizing hula, oli and other
cultural practices within the USFWS land above the property. Therefore, they already have
access to the most sacred part ofthe mauna.

In general, there seems to be some misperception that this property is at the top ofthe crater.
It is actually on the mauka side of Crater Hill and one cannot even see the highest point of
Nihoku from the property. Due to thick vegetation on both this property and USFWS's
adjacent lands, the property and proposed dwelling is blocked from the USFWS directly
above, including the viewing platform that currently exists on USFWS lands. In fact, from the

property, you cannot see Kilauea River or Quarry Road. The property does have views
looking mauka toward Haena and to Anahola. If the vegetation were deared on both



properties [Applicant and USFWS], on higher grounds the views would be 360 degrees. But
this is not the case. Areas for kilo that currently exist and are available to Native Hawaiian

practitioners are on the USFWS property.

With regard to Nihoku^ piko, informants gave various information on where that location
is, The general concept is that is the center ofthe resource. William Kinney said:

[I]ts wehewehe, this is the important parts of the mountain, usually its
precipice. Where can stand. Where clouds gather on the mountain. Nihoku is a
crater, which would be its important feature of the mountain. An important
spot may be the viewing platform."

Mehana Vaughn said it was right where the house is to be located. Perception ofthe mauna
and its center is very subjective. According to Kinney, jt is likely near the summit, well away
from the property.

The hunting testimony focuses on manu and pigs but this cultural practice could happen on
many properties in the area, if it were legal. The Sea Cliff Plantation CCRs prohibit hunting
and the taking of feathers, eggs and endangered or threatened birds is a violation of federal
law. Gaiy Smith, a hunter, was interviewed, and could not confirm that hunting took place on
this parcel. Gary Smith is also a fisherman and he testified that he was not aware of any trails
crossing the property. There are other accesses closer to the ocean for fisherman.

With regard to protection ofaccess and trails, which is a TCR, the PD quoted Bremerv. Weeks

(2004):

[T]he HSC recognized access rights over private property even where no
evidence of actual use ofthe trail was presented. The HSC inferred that a trail
thatwasdearlymarkedon.al908surveymap: 1) existedforatleast90years;
2) was well defined running along the norther boundary of the kuleana; and
3] must have been frequently traversed prior to 1908 because it was clearly
marked on the 1908 survey map."

In Bremer v. Weeks, there was a record which showed that there was a trail on a map from
1908. The issue in the case was whether the trail on the 1908 survey map was in prior use
making it and "ancient" or "historic" right ofway under HRS Section 7-1, an issue that was
not decided by HSC. On the Applicant property no records [i.e. maps) have been found that
there are any trails on this property. There are two eroded roads that lead to the WWI radar
tower and tunnels. Plantation records from the State Office of Planning show that no cane
cultivation fields existed in this area. Therefore, it is highly unlikely that those road remnants
are plantation roads. These roads were cut by the military who installed the radar tower
and tunnels, after the bombing of Pearl Harbor. Kauai was the first to sight the Japanese
bombers heading to Pearl Harbor. After the attack the military decided it would be a good
idea to have a radar tower on Nihoku which might be still in use.



The PASll case is instructive for determining whether a particular practice qualifies as a
Hawaiian custom. The criteria for proof of custom is that it be consistent, certain, and
reasonable. The Hawai'i Supreme Court defines these terms as follows;

[1]
"consistency is properly measured against other customs, not the spirit of

the present laws;

[2) a particular custom is certain" if it is objectively defined and applied;
certainty is not subiectively determined; and

(3]
"reasonableness" concerns the manner in which an otherwise valid

customary right is exercised—inother words, even if an acceptable rationale
cannot be assigned, the custom is still recognized as long as there is no "good

legal reason" against it.

In this case this three-point test needs to be followed more closely. The generalized
testimony of resources in and around Nihoku does not establish any customary practices
particularly in light ofthe fact that the entire area was part of a plantation for over 150 years
and there is no testimony of any traditional and customary practices on the property.

Recommendations; The PD believes they have gathered sufficient information to establish
TCRs on the property. The evidenced suggests the contrary. While the claimed TCR
potentially exist on adjacent lands [including USEWS land) there is no testimonial evidence
that customary and traditional practices have actually taken place on the property.

The Applicant s property is a very small portion of Nihoku. Na Kia'i O Nihoku have been able
to work with the USFWS to establish TCR on USFWS lands, which are the same TCR that they
are seeking to establish on the Applicant's property. Without any clear evidence that TCR
exist on the property, the Applicant s property rights should prevail.

As to the suggested conditions, they do not appear to address any impact that the Applicant's
development will have on TCR. For example, the PD recommends an access right through
the property3 despite no evidence ofprior trails or practices on the property or any necessity
for such access to resources within the USFWS lands.

3 Provide a 10-foot-wide access easement for Native Hawaiian traditional and customary
practices to access the USFWS refuge [with USFWS approval] and cultural easement.

• Access will be provided above the Existing Building Setback Line," along the fence
line on the northern boundaiy of the property to the north-western corner of the
property; or

• Access wil] be provided along the southern boundary ofthe property and connected
to the western boundary of the property to the northwestern corner of the property.



The proposals are arbitrary locations for access that are not grounded on any historical use.
There is already an existing easement on the northside ofthe property and there is a access

gate to the USFWS land on the northside ofthe property adjacent to the Applicant's property.
And, no traditional trail is 10 ft wide.

Another recommendation is the concept of a klpuka, a cultural or spiritual oasis, creating a
space to establish TCR. The PD is recommending:

For the use and exercise of Native Hawaiian traditional and customary

practices, provide an easement that encompasses a 50 foot by 50-foot area
that is located at the north-western corner of the property, entirely above the
setback line.

This is a very arbitrary recommendation that is not tied to any historical use or tradition.
This condition does not protect Native Hawaiian rights but seeks to establish brand new
rights at the Applicants' expense. This is going beyond an agency's role and responsibility
under the Ka Pa'akai analysis and balancing of interests.

Another recommendation concerns the view plane. The PD recommendations are:

• Relocate the development down the hill an additional 150 feet from the Existing
Building Setback Line that created a semi-circle area as the building envelop.

• Reduce the total square footage of the enclosed roofed areas including the house,

portico, lanais, garage, and guest house [excluding driveway and pool] by 15
percent.

It is unclear what view the PD seeks to protect by this condition. The subdivision has already

placed a building setback on the parcel and the two CPR units to address the very same thing;
the view plane looking up the mauna. The existing setback protects the views around
Kilauea. If the effort is to protect the view from the top of Nihoku looking down, then it is
ineffective as there are trees blocking the view and the slope ofthe mountain cuts offthe
lower portions ofCrater Hill.

These conditions offer little benefit to the claimed TCR but impose an unreasonable burden
on the Applicant. The setback condition would place the main dwelling nearly 190 feet below
the Existing Building Setback Line. This preliminary recommendation/ condition takes a
large part of the home, the garage and the guest house, dramatically reducing the
developable area.

Suggestions: In terms of understanding Native Hawaiian traditional and customary rights,
it is vital to understand that access and usage privileges are balanced by the responsibility
to malama. There are rights for access and usage, but there is also a kuleana, or responsibility
to take care of resources that already exist. Nothing is mentioned in any of the
recommendations regarding this.



The PD is supposed to balance TCR and the landowners rights. In citing the HRS and
Constitution the PD provides:

5. The interests of the property owner and occupants of an ahupua'a must be
balanced; and

6. The balance weighs in favor of the property owner against occupants of an
ahupua'a who exercise otherwise valid customary rights in an unreasonable manner.

Initially, the landowner and petitioner got together to discuss the wants and needs of the

group, but this broke down as the public process hardened positions and created
unreasonable expectations.

The PD should apply the implications of what Hawaiians mean by laulima (working
together), malama (stewardship), and pono (doing things the right way, even when it is more
difficult at the outset]. The PD analysis and recommendations do not consider a proper
balance of rights and responsibilities; particularly where the claimed rights are not
established on the property and the burdens on the landowner render the development
infeasible. A private forum striking a fair balance between the petitioner and the applicant
and allow the "non-confrontational aspects of traditional Hawaiian culture" [the Aloha
spirit] relied on by the HSC in PASH to safeguard common understandings ofproperty rights.



\'. ^^^\ l^^K/o
RECORO&TION BEOUESTED BY:

.•<:'•

AFTER RECORDATION, RETURN TO':

l,'u;.. • --'^ •'•••—

RETURN BV: MAIL ( ) PICK-UP ( )

58- 3205.8
sr.'ji :;;• 'iAA/.ii

EL'Rt:.'.^^' ^'i..i,Y."<r:ES
itLCS'Vt" '"''<( r-.ECl.'i<3

ISIDiHBR-S PH 2:48
21'^4^_ 43

C-/..s-.^^U^^/
MSIS7BAR

SPACE A80VE THIS LINE FOR REGISTRAR'S OSE

DEED oy OPEN SPACE EASEMENT

THIS DEED OF OPEN SPACE EASEHENT is made this29th day of Ttebrusuy.
1988, between THE PAX*Z MOANA COMPAMY, a New Mexico gener-al partnership
auttiorized t:o do business in the Sta'te of Hawail (hereinafter referred to
as "Grantor") and the UM1TED STATES OF AMERICA, whose place of business
and post office address is Departmen-t of -the Infceyior, Fish. and Wildlife
Service, I,loyd 500 Buildlng, Suite 1892, 500 N,E. Kultnoaah S-treet,
Portland, Oregon 97232 (hereinafter referred to as "Grantee")*

WITNESSETH

WHEREAS, Grantor is the sole ovner in fee siinple of certain real
property in fche County of Kauai, state of Hawaii, aor& particularly
described in pxhibit A wliicti extaibit. is attached hereto and by this
referenae incorporated herein (hereinafter referred ^o ae -tlie "Open Space
Property"), whtch Open Space property is adjacent to certaxn property,
more fully described on Exhibit ^ attached hereto an<3 by tliis reference
incorporated hterein» whicti property shall be donated by Grant-or to The
Trust" for Putolic Land, a nohprofi-t cali-Eornla public benefit corporation
("TPL") and, concurrently therewith, donated by TPL to Grantee
concurrently herewith to be used as a bird and wildlife sanctuary and for
conservation and educational purposes in connection therewith (hereinafter-
referred to as the "Blrd s Hildlife sanotuary") ;

WHEREAS, the Open Space Property, in the opinion of Gr-an-tee,
currenfcly exiftts in a substantially untSisturbed natural state and has
signlfican't aes'fch&tic and open space values in and of itself and in
relatl-on t-o and for the benefit o£ -the Bird & Wildlife Sanctuary
(hereinafter referred to as the "Open Space Valuea");

WHEREAS, t;he Open Space values are inadequately protected and are of
great impovtance to Grantee, the County of Kauai and the general public
and are worthy of protection and preservation;

WHEREAS, Grantor, as the owner in fee sixnple of t.he Open space
Propert-y, has the opportunity and right to presei-ve the open Space Values
of the open space Property;
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w^s.iag^gi ^ Crrsnfc.os- (a<esi2~©@ ania In-tends fco ^z-oi'asss:
srantt&'s jn p>e'e'gs<&-fcui^y¥ and

WISERBAS, ^E'antee is % "putoXic: foody" -a?ithin tehe ^eanlR^ of Ch®pt;sir
196-3 o£ the Hauaii Rev^,a©dStatxa1:ss*

NOWi, THERBFORE;, pursuarst -to Ch^gfesr 3.38 «£'t.itLe Hawaii. Revlss^
statytes, iSrant&r doea iasffeby <3oraa^^ an^ 3^st?it: -feo Oa?a?at<as a pffirgieifcisal a?id
ej.ioluslve op@n space saseEsefftt (tiio i"EaseiB®nt.'E) consiiS'fcing oi? t^e 3"ight;gi
ss-rj rs'KtE-ict.iorts h©rei?ia£feer®Ri3m<&yateia over a^d across th®open ^ipa'Ge
PS'-Ope.s-Ey^

'.i.
.%Bieis_^^p.acie_,,sn3£^pses ^!!@i3.._^*rphi,feit.ei3 ^Jses,» ^K-cis^'fc^s' ^nd G.rgintee

e%g*r®®slyacknowliedcf®an<3 a^r<aei fcita^ ths giurjpoisie for whicin fchs Easaae^-fc, i®
grarft.eid is to ysst.rxcs-fc t.ffis uis®o£ ths Open Spac^ &ri9pesi°'t.y in yKerp®t;uJi'fc,y to
opsn spac®usies, pr-oihit?l't-ii"i^ tSsss GonsfcruetiQR of any fouilig.iCT^s or ofc^er
stKUCtures en -teh® Ope^ space prctp&yfcy ss ^?s;ll as any Gttestr acfeivitiias
which would int&rfsx'^ uit-t^ the U3<es., sBaAnfcenanc^ srsd ope3"st;i^a^ of -fch® Bir<3
& s-JllciliE® SancfcuaiE-^u

s- Ear&at;uai apd auAiasBM.vB fiig&ta^Baatsd-Sia-SEa.efisa. in
Kigrt.hsraTicsa o£ fche open apac®g>urpctses and c?bj<seit;iv©£of the. Sasewent,
Grantee sha.lS h<avs t.hes s'ig^it; to entffla: tne Open space pr-Kiparfcy ^very thlres
isiosafehs feo i?)spect this ^pen Spaa®E>n?pei-ty t.o (Seterffisine i,f there i.s'
corapli.anc®witfc tfa®t.e.rms of ths sassmenti. to protecfc tha Eassmen'fc an(3 to
esTifoz-ce th®.rights insyein ^rants<3. Ga-antise K^all notify Grainfcor al: lea^t
•fcw®nty~fou2:' (24) h&ua-s in ^atSvarsce aS aysy <such in^^sctfcioz'it 3S©fcwifch^ta?i.di^^
fch.® fCTS'-egoi'Rfg, Gs"ant^a<n s^iall havss tlhk® ylgh-fc t.o t&ntee-r fchs" Ojp^n Spa<-*;<e
Piroperty' afc sny tiiR®upan %4 houzt®writfcsn notics- i£ it has reagon to
b^^i.sive; t-ti<sre is s'lion—oiOEtp.lj.aCT^;®"iri.-thi fcbe •t^ysss '&^ •fc.h® Easemeytfc.

3. .)S_o_fr^Gz'^il-fcor'fl <3r^nfcOE- re'sesrve^ yrifcta itself th^
x"ififht. t'o coTtSta^uat roadts te^lo'y t:h©4S5 fow4,. CTontoua: XAne a^ iBhawrt Oi!f!i
E^^s^it & atitsiched here'to and Ancor-porated hiss-Bin foy t.his refferencet, ^nd.
fyrther res.tBrve®alX ot:her rights in tbe Open SP^<;Q Pir-operty not' ot.hesz-wisKe
ps-o.fli^At^d <»y llstit!.e<3 Sa^r^lra,'pa?civla^a, howeves.-/ -fcisat Gi!-an^.or_s^aAl
©?serc*^Be such 2"ea®E"v®dyi.^s^.^.s i.n ^ aiannsr s^o'fc i.?so<Sknsis^eti-fc wi-tl'i ox'
ciestnsc'fciv®og t:he g^ias-poQs^. o£ the Easesaent ara<3 eo as to ?r<a;v«tnt ^aaaBi^^
t:<? titie Open 8s>-6ic® Valy@®of the Open spses Pz'operty.

4o .ECTg-ex.e^ment- X^ tSi®event of a violatiori of ansf t^s"^/
coniaitlo^p—Gbvenanlfcoz- ysist.s'iation containssa in the Sasem&nt;, ®St©rS??,irt,y
(30) day®Tic'ti-cc! of vi.olsfciean th^z-eof^ <3rant:or a.M(3 Grant.se s^all have all
enfos'oeiaesit. ri^tis ^2-QV±<3<s<3 ^utrsuan-fc.. to. C^ap^eiz- 3s,'9S~S^o£ t:h<e HawaAi
^siviaed Statutest and any ather rsstisdissi in l&w ar squityj ^roviiied,
hdw©-y^r'fchat. any S;alli3i"e t* so a^-fe ifcy arantQ^i ath^ll not fo®<3ffi>®m®dfcs? b®a
wai"/-'£r or a goyfffil^ur®o£ ths righi; •bcr en^orc®airiy tsr^, soyidit;ian
covei-i^nt or piiff^ose of the 33Bisesnen'te in tbe ^u'&us's.

Ss-aTs^&r Sisrther in%;encSs ti^at sfaouici any prCT?iltolt.ad
aois.lvi.ty fce uKiSiertaSten sn ttis Opsn Spaoa Propnrty, GrantBB, estcapt its_t:h«
csi&& of~ssie2"^anci<ss ye^uir-i.n^ isn.medliate aafeioira^ ssh.sll affcer 30 tSay^ of
written jiotifiaation of sucH'violsation ?iave t?!<a ri^fht to esius®t.he
l-est-oratlon ot fcha* portlsn ot eha op»n Spacs froparty affsctsa by such
^«fci'vlt,y to th& candition •fehafc e^is^d ^ri<?r 1;% ths- yRcSsr'tak.en^ oS ^sych
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ps-ohitolfc®^acteivit.y. j,n EsuGh case, •tejhi<s eo®fcof suc;h yi&st:ora-i;j.c»]Tt sshall be
&orne by <3ffant:ctTt- itis su^oes.asors er aasisns. ^tsifchins c<5n<&alN®<S h^y^ln
shsll bs &<anistrued IQ prsclude S2*afttoy frosi esetosus'ttsi^ i'ts l®galrssi®<3Aes
in ^^t-.&rm^yaing ySs©th®rfch® gsrctpo^esS aotivi.'fcy ^o which iCrantee has•p&jsicted 3.s aossfS^B^.enti wit^h te&sa Sas^%&nt..

S» Qs^Sr 9.. .ar^d^Tffls^s o sraint&^a i^sa B^ccessors and ^ffisi^na;, agsreeiss to'SifgtQB'
all COSt:®<3£ OgieiTSitlio^, upte:aeg>, and si%iiratssiasiC!®of •t^e Op&i'i Sp-ac<iS

Pr&ps'cfcy ^teyfc no'fc -fche cost oe Sz'a^egt3 s izispscfcionTis) and ?3is®e. hereby
Indeasysify Grant^e fch®3"®£r©TO»zn ad<git;ion, Crain-fcoi", itts ssuiaeessc/r®art<3
sasi^nSt, agr<s&® to pay einy %nd all s'ffial pyi&giea-fy t^^es a'nd assessra^nts
la-vi.@<a foy c;oiKtpst,^nt; a^tiaori'fcy on ^h@ Opers Spac®Prop&rty or on the
Esis.sa'iQnt.

Sss^aient siaall l;®K>in<ain^ uport and inur^ •fco the feaatefife o-f t?i®suaaisasors
apt<5 aseign®©f<3z-antoa' sn-iS. isran^®^. &11 a@ree%©nte&, co-v^inants and
conditionsi i-serelrt a®t^ort.h ^siaXS. rian ^itte tha open Spac®^roperty in
p&snpatyifcy, j,;ursuanfc -fco Ch®p^®r198^5 ot -fcii® Bawsii R^visod sfeatut:®s.

8. Traiii^.*&,E@ %rtd,,.A@sAa?»ja^F>_^* Os'aintee shall have t?ie ri^ht t.o
transfer or- assign th<e Easement to •ariy ^aiaXifjLed ho2.<a@'E-, wifciiin 'fche
misanin^ c£ Cha^t^r- 19S""3 o£ fche &!&wsil %®%'is@dSt;%t.utes>, provici^d t.ha't,
<S.) Gyanfce® requi.i?effi<> aa a corsdition o£ such trans£er or iassi^naien't, •fc^Eat.
^h@ par^Qsss o£ "tehe 'Kais@s(®init; b®asmea o>u"fc toy -fchisE fcransl?si"e^ 02" assi^ne®.
Mot,yitnSita?a(§iTE^ tH®garKgoing^ i£ a 2.at^r ^infetepeetssifl ^ ehs7!i^e> in t.b^i
o&ndits.ons ss^sc-z-oundi^ig t.K.e O^rt Si&ac& pa-op©srSymake iiBpossifol®.or
iTOpracfcisa! 'feia® co^tinusd uss of th®Open Sps®^E's-operfey i?ar 'fc.£a^ aboY^ 
steated coyaseyva'fcian purpose&,. th@ 2-<equ'ire;isisiiites a? tihis ps>r%<gfrapfe> S will tos
satisifi^sd ie tlis Basemeht is solifi c's?

"sKcnanged
and any ps'racsed^ ^t sus^h

sale Oic ®3<;(!?S-i%^g& are us^ad by Srant®®xn a saiann^r aoTssJLSt.snt with the
purpog.@s e£ t:li^ ^ias&Siii^nt.

wsi'Vier &y Qrantor ox Ctr'am:^®of fehe tereacji'i i3£ any
aoveirtant contain&d herein fflhall note be eo^s'srus^

'aia & ^ailvsr of &
subs@<ra®n^. '©s:<6ach os? 'fefct& sain®oa; any o't.her ^ovenant*

10. B®eo£^aj^ia1^. ^ie E;a9®rasntsfaall bs £leco3"^®dl^ ti"i<e BUK'^.SU •»f
Conv^syaR&e^ of t-ii®st.at% of Hfflwaii s©©oona^ psrffita^icafcXaa affeer teh®
®M.^cutionSiereog.

li. ^*._feos-nayaB.,Ffies. Th®par-fcy g>3"©va.iling i.m an^ caus-s) of action
toroug?a% tee^orfi a <c;QUE'fc af leiw 02- e^ul-fcy '^0 <Bnff5Ts^ t^e oov®?san'fc& &nd
Bgraentent^ Sssyein containe^ shall be enti.t.led to collecfcT <as & payte og'
tSia jyd^tKsyi-fc oa- deoi.sS.on sntiered i,n it®^.avor; a3,S &£ i-ts Gosts a?id
Bsipeinsss incusTffifS in ctpytn'acs'feiOCT wit.^ @yc^i StC^i,o^» .i, naludi.ng c wl'fc^it^u^
ligRiting th®i^ssnesrali^y of t.S'ke g&x'egoirt^^ reasoirasi^lsi at^^s'neyss ° fesei.i

12. Definiti.ssffl. Th% t.erras "Graritos'" ^nd "Gz-gn'fces:1'* wl'i'sn u^ed
H%rsi^, EalTLal.1 inc'i.ud.s oach parties9 respec1;iv®sinployes®, ags^ts^
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aasl.gns^

X3. SS^S^3J^a&^.» XS sny y3?ci< iiSi.on of t>h® Sasemen't ar tha
agtplioafcion fehoraof to any g>®K-s&n off circuffis-fc^no® i.s £%ynd tia &>© Invsllta,
thw x-oaaalndoiis* o£ the prov£,®^.oifsso£ feh® aaosiai^s'.'S.fr %!re'd i;h.<a assplication of
3i-tG3i provi.isions fc» pei^s&n®02? ciiTc'aBstarss.StS 3th<B3: tfcian •tiioso t.o whi^h ars
ff^und ^c* loai invalid, aha.3.1 no^ ibfe sfg'sc'&<eB til.®3i"eby.

l^. 3:^t_©^^stti?,p%^^jp _̂%^;.&8it^iies^. T^is Cesid o£ <5ss@n sspae®ga®®ai®nti&
% coKsg^l^t® xstt;e<3TS%-i,on af @v®rya%3rsa®(snt; an<^ r^psres^nteattioira ma<ia by osr or.
iCTCifaalf o? Grazitor and <3r%n%e& with. rgssgtetss. t@ t:^®sisto'iec's malste&r hQi-eo^c
a^d n<? prioE' oval or wr'it-t&n a^rs^BiSR-fe shall b@ h^ld to vszy t:^®
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Na Kia'l o Nihoku [NKOK), a group ofcultural practltioners from the Kilauea area founded in 2016,
holds a cultural use permit with the USFWS to escort groups to Nihokii for cultural, educational
and ecologlcal restoration purposes. These groups are subject to strict size limitations and access
requirements due to the ecological sensftlvity ofthe refuge.

In their first four years (prior to the coronavirus epidemic], NKOK held 40 events, escorting over
800 individuals to Nihoku Including Kaua'i school children, hula halau and other cultural

practitioners along wlth groups Ilke Leadershlp Kaua'i and Kaua'i Community College Classes. Over
halfofthose attendinghad neverbeento Nihoku.

Removal ofinvaslve specles by NKOK's volunteer members and groups is crucial to annual
preparationofkipuka ofnatlveplantings on Nihoku for annual bird nesting seasons.

The Kilauea community has also worked to preserve neighboring Kahili beach and estuary,
where Kllauea River meets the sea, at the foot ofNihoku. Beach cleanups, begun in the 1990s,
continue monthly, along with restoration of native dune habitat.

Kilauea community members worked with property owners of the dunes at Kahili beacti, also once
slated for a luxury home, to instead gift that land to the Hawai'i Land Trust (formerly Hawai'i Islands
Land Trust. Hawai'i Land Trust works wlth the Kilauea community and USFWS to steward
Kahili along wlth multlple area conservation easements.

SUMMARY:
The Kilauea community has worked steadlly for over fifty years to secure and Implement protection
of Nihoku and to care for the vital Kilauea landmark. Communlty members have continually accessed
the mountain as part oftheir way ofllfe and 'ohana experiences. Nihoku rises above the former

plantation town and recent agricultural subdivisions sprawllng across the former sugar lands

providing a place ofrefuge for the community to learn about Kilauea, spend time together, reconnect,
and replenish. The subject parcel isthe most sensitive and potentailly impactful ofall the building
sites within the Sea Cliffplantation, and possibly in all ofKilauea, because it is the highest and closest
to areas of Nihoku stlll easily and regularly accessed by community members.

EXHIBIT 7
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SHIRAMIZU Loo & NAKAMURA
A UMITED LIABIUTy LA.W FARTNERSHIP

4357 RICE STREET, SUITE 201
LIHUE, KAUAI, HAWAII 96766

CUItTIS H. SHIRAMIZU
LABBEL.LOO
GALEN T. NAK&MIIRA

November 25, 2009

TELEPHONE (808) 632-2267
TACSIMn.P. (808) 44(l-<)3il9

'• ','i!r' '-h -

lan Costa, Director
County of Kauai Planning Department
4444 Rice Street, Suite A 473
Lihue, Hl 96766

Attention: Mike Laureta

<-)•
o
-^y»-

•••-<
-<
o.~'-1

^*;1
^.
c:,
>••

Re: Special Management Area Use Permit SMA (UF94-14
Variance Permit V-94-16
Class IV Zoning Permit Z-IV-94-56
Amendmentto Conditions ofApproval SMA (U)-82-2

Dear Mr. Costa:

We represent Jim Fields, owner of lots 11A and 12 at Seacliff Plantation,
Tax Map Key Numbers (4) 5-2-4:84, lots 11A and 12.

1 have reviewed the Class IV files in your offlce. They include the November 30,
1994 approvalletter, the December 1, 1994 staff recommendation, and four
maps, all ofwhich are enclosed here foryour reference.

One purpose of the Applicant in seeking the SMA amendments was to mitigate
the eariier, small setback line for lots located above Makanaano Place on Crater
Hill. As you can see from the map attached to the above-referenced documents
in your file, the increased setback lines were approved to allow a larger building
area, subject to Planning Department Revtew.

We seek your concurrence that the current setback lines on lots 11A and 12 are
as reflected in yellow highlighting on the last page of these attachments, so the
owner can begin developing building plans based on those increased setback
lines.

Thank you for your attention. Please do not hesrtate to call if you have any
questions.

EXHIBIT 9



Page Two
lan Costa
November 24, 2009

Enclosure

Concurrence:

^
Mike\Laureta

Slnfierely yours,

LAUREL LOO
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The O'Connor Corp., et al.
Pali Moana Co. & Pangolin Corp
c/o Walton D. Y. Hong, Esq.
3135-A Akahi Street
Li'hue, HI 96766

Subject: Special Management Area Use Permit SMA(U)-34-14
Variance Permit V-94-16
Class IV Zoning Permit Z-IV-94-56
Amendment to Conditions of Approval SMA(U)-B2-2

The Planning Commission at its meetj.ng held on November 10, 1994,
approved the subject permits and amendment request for
subdivision of three agricultural lots into market lots, ag lots,
a community park lot, a school site, and a botanical gardsn lot,
with the development of related infrastructure, and amendment to
a setback line condition. Approval is subject to the following
conditions:

1 1 '

I . 1

l'.' '

i. :'

A8 SUBDIVISION SND INFRASTRUCIURE

1. .SETBACK LINE MITIGATION - As represented and agreed to by
the developers, to offsefc the impacts on the scenic and
ecological resoucces resulting from modifications to the
previously required building setback line on lots located
above Makanaano Place on Crater Hill, Pali Moana Company and
Pangolin Corporation shall remit $125,000 to KPLT to bs used
for infrastructure and improvements as described in
aondition ^2 below. The developers shall remit said fee
prior to Final Subdivision approval.

2. REVENUES AND IMPROVEMENTS - As represented and agreed to by
the developers, the revenues derived from the sale of the ag'
lots and school site, and the remittance by Pali Moana
Conipany and the Pangolin Corporation shall be used only for
infras'tructure and improvements associated with the ag lots,
community park and other cominunity benefits including

AN EQUAIOPORTUNITTEMFLOYER
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construction of the irrigation system, minor road
iinprovements, coramunity park amenities, and a $25,000
administration fee for the KPLT. Costs associated with
improvements required in connection with residential
development of the market lots including domestic water
system improvements, on-site roadway construction and the
provision of on-site utilities shall be borne by the
respective property owners who will benefit from the
developments. The breakdown of costs for improvements
required for the market lots verses those required for the
ag lots, park and additional community bepefits shall be
determined during the subdivision approval process, and the
matter sball be resolved prior to Final Subdiv.Se ton
approval.

•«(

If the cost of the irrigation system improvements, community
park improvements, KPLT administra-tive costs, and ag lot
infrastructure are not inet through the sale of the ag lots
and school. site, and the remittance by Pali Moana Company
and the Pangolin Corporation, the developers shall be
responsible for insuring the improvements are completed.

Pursuant to Section 9-3.6 of the County Subdivision
Ordinance, prior to Final Subdivision approval the developer
shall either construct the above identified infrastructure
and other improvements, or file a subdivision agreement and
bond or security with the Planning Commission in a form
approved by the County Attorney. In addition to
infrastructure, improvements constructed or bonded shall
include but not be limited to construction of the irrigation
system, and community park as described below.

IRRIGATION SYSTEM -Prior to Final Subdivision approval, the
developer shall obtain and provide for the review and
approval of the Planning Dirsctor in consultation with the
KPLT, a written agreement with Kilauea Irrigation Company
(C. Brewer Inc.) for the maintenance of the irrigation
system and distribution of agriculture water to service the
agricultural farni lots resulting from the developer's
proposal.

AG COMMISSION - As represented and agreed to by the
developers, there shall be established a committee called
•the Kilauea Ag Park Commission (Ag Commission) that shall
select qualified farmers to purchase ag lots, develop
restrictions on the ag lots for inclusion in deeds as
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restrictive covenants and farmer agreements, and oversee the
ag lots and agricultural operations. The Commission shall
be established by the KPLT, and as represented by the
applicant, shall be compossd of approximately seven members
including a member from the Kilauea community, a aember of
the KPLT Board, and representatives of the County, -fche State
Departaent of Agriculture, private business, the financial
community, and agribusiness.

QUALIFIED FARMER SELECTION - The Ag Commission shall
determine the criteria to be used in sele^ting qualified
farmsrs to purchase the ag lots. The criteria shall include
special preference for qualified farmers who ar^e residents
.of the Kilauea area.

TIMING FOR INFRASTRUCTURE - Qualified farmers shall be
selected prior to the design of the ag lot infrastructure
imprbvements in order that the futurs ag lot owners can
provide comments regarding their farning needs and
requireinents.

SALE OF AG AND MARKET LOTS - As represented and agreed to
by 'the developers, no ag lots shall be sold until irrigation
water is supplied to those ag lots. No market lots shall be
sold until the ag lots are made available for purchase by
qualified farmers. The meclianism for implementation of this
condition shall be resolved prior to Final Subdivision
approval.

\, ' COMMUNITy BENEFITS

COMMUNITY PAKK - As represented and agreed to by the
developers, the proposed community park site shall be deeded
free of charga to KPLT and developed by KPLT and the
O'Connor Corporation using funds from the sale of the ag
lots and school site, and the remittance from Pali Moana
Company and the Pangolin Corporation. Improvsments to be
provided shall be determined by tbe developer and KPLT in
consultation with representatives of the Kilauea Connnunity
and tbe Department of Public Works. As represented by tbe
developer, a minimum of $300,000 shall be provided for
community park amenities whicb shall include soccer fields,
softball fields, volleyball courts, and restrooms.
Proposed improvements shall be submitted for tha review and
approval of the Planning Director and County Engineer prior
to Final Subdivision approval. The park improvements shall

!:;
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be bonded or constructed as described in condition jf2 above,
and shall be completed no later than one year frorn Final
Subdivision approval. The parlc shall be transferred to the
County subject to the acceptance of the County Council.

BOTANICAL GARDEN - As represented and agreed to by the
developers., the proposed botanical garden shall be deeded
frefe of charge to KPLT. The botanical garden shall be
retained by KPLT and open for public use. The future owners
of the school site, at their discretion, may assume
management and maintenance responsibiliti^s for the
botanical garden. KPLT shall assume inanagement of the
botanical garden until the school sit.e is develioped. If the
.school declines to assume responsibility for tfife botanical
garden, or fails to adequately maintain the site, KPLT shall
assume thosa responsibilities.

Covenants designating the property as peraanent open space,
and specifications regarding the use, management and
maintenance of the botanical garden shall be incorporated
into the deed of the new lot as restrictive covenants.
Draft copies of the covenants shall be submitted to the
Planning Department for review and approval prior to Final
Subdivision appraval.

SCHOOL SITE - As represented and agreed to by the
developers, the community school site shall be deeded to
KPLT free of charge for sale to an eduaational entity. The
site shall be used only for a school or educational purposes
and the lot shall be encumbered by a restrictive covenant
limifing it to such uses. Draft copies of the covenants
shall be submitted to the Planning Department for review and
approval prior to Final Subdivision approval.

REMNANT LOT.- As represented and agrsad to by the
dsvelopers, the remnant lot located at the intersection of
Quarry Road and Lighthouse Road shall be used to benefit the
ag lots farming operations, or for some other use that
benefits the conimunity or general public. The appropriate
use of the site sball be determined prior to Final
Subdivision approval and restrictions on the uses shall be
incorporated into the lot deed as a restrictive covenant.
If considered approprlate the lot may be dedicated to KPLT
or in the alternative to the County, subject to acceptahce
by the County Council.

1
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12. SURPLUS FUNDS - As represented and agreed to by the
developers, if the revenues from tbe sale of the ag lots and
school site, and remittanoe by Pali Moana Corapany and
Pangolin Corporation exceed the costs of irrigation system
improvenents, coinmunity park improvements , KPLT
administrative costs, and ag lot infrastructure, surplus
funds shall be utilized for additional community amenities
such as construction of a bicycle path, minor improvements
to the portion of Quarry Road beyond the projeot area
leading to the shoreline, or additional community park
improvements.

EEGAL ISSOES, COVENANTS AND RESTRICTIONS -.i'

fi

I' > '

.; ^

.^';lisl'1." ;!;','r.',i

13. AG LOT RESTRICTIONS - As represented and agresd to by the
developers, the Ag Commission, in consultation with the KPLT
shall develop restrictive covenants, rules, and agreements
for the ag lots. Restrictive covenants shall include at a
minimum the following: prohibition on the use of ag lots for
residential purposes; identification of the types of
activities acceptable as agriculture; the types of
structures and other inprovements that are permitted;

.'i' .'.', . improvements that will be required to be provided by the
'•.

,' farmers; requirements for maintenance of the property and
,

' ',
1 improvements; establishment of time frames for beginning

,'',i,. agricultural activities; restrictions regarding failure to
continua agricul-tural activities; penalties for non

,'1
• compliance with agreements and restrictive covenants;

restrictions on resale or subleases; and buyback provisions.
i . Draft copies of the covenants shall be submitted to the

/ Planning Department for review and approval prior to Final
•; . . Subdivision approval.

!'! ;.
'.14. COUNTY LIABILITY -Although the County Department of Public

Works and the Department of Economic Developmsnt are co-
' ' • applicants in the proposal, the County of Kauai shall assume

1 i no liability for the development of infrastructure or other
!

i improvements associated with the proposed project.

,, ,' 1-5. OI,D DISPENSARY COUNTY LOT - The transfer o£ the County Park
lot..located in front of the Old Kilauea Dispensary to the
developers of the Kilauea Plantation'center shall be subject
to tbe approval of the County Council. As represented by
the developer, should the County Council agree to convey tha
subject lot, tha lot shall be used exclusively for open

\^',.
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space, landscaping, and parking. No structures shall be
permitted on the lot, and these requirements shall be
incorporated into the property deed as restrictive
covenants, draft copies of which shall be submitted to the
Planning Department for review and approval prior to Final
Subdivision approval.

The developers understand and acknowledge that nothing
herein shall be considered an acceptance by the County of
the above described proposed developinent at the Old Kilauea
Dispensary site. ;

16. MITIGATION OF IMPACTS OF SETBACK LINE AMENDMEN - All
•'•• .development on the Seacliff Plantation lots loSated above

Makanaano Place on Crater Hill, including any structures,
landscaping, storage areas, grading or removal of existing
natural vegetation, shall be restricted to the area within
the amended building setback area as proposed by the
developer. All land outside of the proposed amended setback
area shall be kept in its natural state, provided however
that the area between the setback lines and property side
boundaries shall be utilized as landscape buffers to screen
structures located within the setback area. In no case
shall landscaping be permitted above the elevation of the
setback line on each respective lot.

Structures to be constructed within ths amended setback area
shall bs restricted to a 12 foot limit on uninterrupted wall
height, vith a 25 foot height limit on dwellings as measured
from natural or finished grade, whiahever is lower.
Exterior colors of all structures, including roofs shall be
limited to shades of brown, green, and/or grays. Roofs
shall be of.non-reflective materials, and exterior lighting
shall be reflected downward.

The Planning Department shall review all development plans
for the subject lots for consistency with these
reguirements. In addition, the developer shall obtain
comments from the U.S. Fish and Wildlife Service and the
Kilauea Neighborhood Association for proposed development on
the properties.

These requirements shall be incorporated into -the deeds of
the affected lots as restrictive covenants, draft copies of
which shall be submitted to the Planning Department for
review and approval prior to Final Subdivision approval.
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17. PUBLIC ACCESS - Prior to Final Subdivision approval the
portion of Quarry Road running frorn Lighthouse Road to the
National Wildlife Refuge property at Kilauea Bay shall
either be dedicated to the County for public access
purposes, or ths developers shall grant or obtain an
easement over the property for public access purposes. If
an easement is granted it shall be described in metes and
bounds and the easement documents shall be subject to ths
review and approval of the County Attorney's office.

ADDITIONAL DWELLING UNITS ON MARKET LOTS - As represented
and agreed to by the developers, Additiondl Dwelling Units

;, shall be prohibited on all rnarket lots. This gi-ohibition
.shall be incorporated into the deeds of the ne'Sl. subdivision
lots as restrictive covenants. Draft copies of the
covenants shall be submitted to the Planning Department for
review and approval prior to Final subdivision approval.

'.,' ,19. KILAUEA VALLEY RIM LOTS - The proposed rim lots located
above Kilauea Valley on parcels TMK:5-2-12 units 9 and 30-34
are adjacent to the Open Special Treatment-Resource Zoning
District, due to the scenic, ecological and geological
sensitivity of the River Valley. To protect these sensitive
resources, all developinent including grading, fencing and
other structures shall be set back a minimum of 50 feet from
the edge of the rim, unless adjusted at the time of
subdivision approval. Greater setbacks for certain types of
development may be required. The precise location of the
setback line and the specific setbacks for each type of
developinent shall be deterralned during the subdivision
process and shall be resolved prior to Final Subdivision

"
,' Approval. Setback limitations shall be incorporated into

the deeds of tbe affected lots as restrictive covenants
running wlth the property.

.••20. DISCLOSURE OF AG ACTIVITX - Provisions shall be incorporated
'i into the deeds of the market lots located adjacent to ag

lots informing prospective purchasers that there will be
agricultural activity on the adjacent ag lots.

ADDITIONAL REOUIRBMENIS

i .!

21. CULTURAL RESOURCES - Should archeological or historic
resourcas be discovered during any grading, grubbing or
construction, work in the area of the archaeological
resources shall cease and the Department of Land and Natural
Resources-Historic Preservation Division shall be oontacted
to determine an appropriate course of action.
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•22. OTHER AGENCY REQUIREMENTS - Reguirements of the State
Department of Health, the County Department of Public Works,
The County Fire Department, and County Departiaent of Water
shall be resolved with each respective agency.

23. ADDITIONAL CONDITIONS - The applicant is advised that prior
to construction and use, additlonal government agency
conditions may be imposed. It shall be the applicant's
responsibility to resolve those conditions with the
respective agency(ies).

24. COMPLIANCE WITH CONDITIONS - The Planning 'Cominission
reserves the authority to impose additional con(3itions,

• •-..modify or delete conditions stated herein, or p'fevoke the
subject permit through proper procedures should the
applicant fail to comply with the conditions of approval.

1 i! r ,

1<
i.. 1

-y-a—^s.

DEE M. CROWELL
Planning Director

V,.1,1"',

,:'::'1

cc: Mr. Jaiues R. O' Connor
State Dept. of Health
DLNR-Historic Preservation Division
Dept. of Public Works
Dept. of Water
Qffice of Econoinic Development
Kauai Public Land Trust
Fire Cept.
Kilauea Point National Wildlife Refuge
Real Property Div.
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&PPLICANTS

Special Management Area Use Permit SMA(U)-94-14
Variance Permit V-94-16
Class IV Zoning Permit Z-IV-94-56
Amendment to Conditions of Approval SMA(U)-82-2

; 'l

Subdivisions for Acrricultural and Other Uses

Developers/
Owners:

The o'Connor Corporation
Kilauea Development Associates
Ideal Acres & Farms, Inc.

Coapplicants: County of Kauai Department of Public Works
County of Kauai Departaent of Economic Development

Non-profit
Trust: Kauai Public Land Trust ?

11

Amendment -to Setback Line Condition

Pali Moana Company
Pangolin Corporation

As discussed at the previous Planning Commission public hearings,
the proposed projeat resulted primarily from an urunet condition
of approval o£ Special Management Area (SMA) Use Permit SMA(U)-
82-2 (Crater Hill subdivision), which required the dedication of
a 75 acre parcel to the County for developaent as an agricultural
park. The currently proposed project includes subdivision of
three properties located makai of Kilauea town into agricultural
farm lots (ag lots), a community park site, a school site, a
botanical garden, and residential farm lots (market lots).

The ag lots, the school site and botanical garden are to be
dedicated to the Kauai Public Land Trust (KPLT), a non-profit
agency. KPLT will sell the ag lots to qualified farmers selected
by a committee composed of representatives of various groups and
agencies, ^as outlined on page five of this report. The school
site will be sold to an educational entity. The park site is to
be offered to tbe County. Tbe botanical garden is to be retained
by KPLT with the future school acting as jnanager. The market
lots will be retained by the property owners. Proceeds from the
s'ale of the ag lots and school site will be used to provide
infrastruc-ture and other improvements associated with the
devslopment.



ADDITIONaL FINDINGS

ONE TIME SUBDIVISION

1 I.
,' The Staff Report prssented at tbe July 28, 1394 Public Hearing
stated that a Variance Permit for the proposed project is
necessary to allow deviation from the reguirements of ths
Comprehensive Zoning Ordinance (CZO) regarding restrictions on
resubdivision of previously subdivided land located within the
Agriculture "A" Zoning District. Upon further analysis it has
been determined that a Variance from the one time subdivision
requirement is not necessary since the restriction does not apply
to subdivisions requested by a government agency, and the County
Department of Public Works and Departroent of Economic Developaent
are co-applicants in the proposal.

.VARIANCE REQUESTS ,

A Variance is required to deviate from the requiremehts of the
CZO-regarding the maxiinum number of lots permitted Ih subdivision
of parcels within the Agriculture "A" Zoning District, and froa
the reguirements regarding the minimuxn size of lots resulting
from subdivision of lands within this Zoning District.

When subdivision of a parcel located within the Agriculture (A)
, Zoning District is permitted, Section 8-7.4 of the CZO identifies

. the number of parcels that may be created. Parcels larger than
50 acres but not more than 300 acres may be subdivided into no
more than 10 parcels none of which may be smaller than five
acres. The three parcels proposed for subdivision in this
application are between 50 and 300 acres, and tberefore are
subject to this requirement. A Variance to allow deviation from
this standard will be r.equired for the proposed subdivision of
each of the parcels as follows:

TMK: 5-2-04:99 - subdivision into 11 lots, six market lots less
than five acres (one acre to four acres)

TMK: 5-2-04:102 - subdivision into 15 lots, six market lots under
five acres (approxiinately two acres each)

TMK: 5-2-12:9 & 30-34 fcurrentlv one parcel, six CPR units) -
. subdivision into 13 lots, 10 market lots under five acres (1.6
acres to 3.7 acres)

ADDITIONAL INFORMaTION

During the previously held Public Hearings on the proposed
project, the Planning Coromission requested additional information
regarding the projected value of the lots to be retained by the
applicants under the current proposal, information regarding the
water availai3le from the C. Brewer Inc. Stone Dam irrigation



! ..system, and copies of the signature pages of all applicants
' ', involved in the proposed project. These items are attached to' the staff report.

Also attached to the this report are let-bers from Kilauea
Agriculture Associates, Inc. dated September 23, 1994 and
November 1, 1394, and a letter dated October 3, 1994 from the
Kilauea Neighborhood Association.

SVALUATtON

VARiaNCE PERMIT

Section 8-21 of the Comprehensive Zoning Ordinance (CZO) provides
for Variances to deviate froin the requirements contained in the
CZO. Under the current proposal deviation from the requirements

, of the CZO regarding densities and lot sizes w^thin the
Agriculture "A" Zonlng District may be appropriate, given the
potential for significant benefits to the coinmunity^fend general
pdblic interest. f

Careful consideration is required to insure that -fche benefits to
the coamunity and general public interest justify the deviation
from the regulatory requirements. Approval of an inequitable
proposal could set a precedent for future projects in which the
benefits to the developer or property owner outweigh the benefits
to -the public.

Public and Private Benefits

Each of the three property owners involved in the proposed
subdivisions will benefit from the inclusion of the County
Departmeiit of Public Works and Offiae ot Economic Development as
co-applicants in that their participation allows the property
owners to avoid the restriction on resubdivision of previously
subdivided agricultural lands. A community/public interest
benefit will be gained in that the lots makai of Kilauea town
along Lighthouse Road will be used for ag lots, a park and a
echool site, which will result in a relatively open corridor in
this area. In addition to these general benefits, the following
specific public and private benefits will be derived from the
proposed project.

TMK: 5-2-04:99 (O'Connor Corporation) - Under the existing
conditions of approval of SMA(U)-82-2 as modified through
aaendments, this lot is only to be ysed for 7± agriculture farm
lots (ag lots). Provision of the original 75 acres of ag lots
was required as part of the mitigation to offset adverse impacts
associated with development of the Crater Hill subdivision. The

Z-IV-94-56
Evaluation
December 1, 1994
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original applicant, Eoberson-Larson Partnership, was to receive
$5,000 per acre .or a total of $375,000 for the ag lots, under the
conditions of approval of SMA(U)-82-2.

Under the present proposal ths O'Connor Corporation will deed at
no charge five ag lots and a botanical garden site for a total of
55.5 acres to the Kauai PubliC Land Trust (KPLT). The applicant
will be permitted five residential farm lots with a total of 19.5
acres for retention by the applicant. Additional Dwelling Units
(ADUs) will be prohibited on -fche market lots by deed restriction,
and a maximua of five dwelling units and five guest houses will
be allowed, all of which would otherwise have not been permitted
under the original developer's (Roberson-Larson Partnership)
existing obligation according to the conditions o£ approval of
SE[A(U)-82-2.

.TMK: 5-2-04jJ.O^. (Kilauea Development Associate^) - Under existing
CZO requirements the applicant would be permitted a -maximum of
five dwelling units and one guest house which could^otenti
be' converted to five CPR units. r

Under the present proposal Kilauea Development Associates will
deed to KPLT at no charge three ag lots, a community park site,
and a school site for a total of 41.5 acres. Kilauea Development
Associates will retain 10 residential farm lots with a deed
restriction prohibiting ADUs, for a maximum potential of 16
dwelling units and 10 guest houses. Also included are two
internal roadway lots to access the market lots, and a roadway
reserve lot for a future bypass road. Therefore, Kilauea
Development Associates will be allowed an increase of 11 dwelling
units and 9 guest houses beyond what would be permittad under
current CZO requiremsnts.

TMK: 5-2-12:9 S 30-34 (Ideal Development Corporation) - This
property currently is comprised of six CPR units which qualify
for a maximum of five dwelling units and one guest house. No
further subdivision or additional dwellings beyond this maximum
would be permitted under the requirements of the CZO.

Under the present proposal the Ideal Development Corporation will
deed three 10 acre ag lots to KPLT at no charge. Also proposed
is an internal roadway lot to serve the inarket and ag lots. The
remaining 24 acres will be subdivided into 10 residential farm
lots to be retained by the applicant, with a naximum of one
dwelling unit and a guest house on each lot. ADUs will be
prohibited, and the applicant will be allowed an increase of five
dwelling units and nine guest bouses beyond what would be
permitted under CZO requirements.

Z-IV-94-56
Evaluation
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Remnant Lot

Subdivision of TMK: 5-2-04:99 and inprovements to Quarry Road
will result in a remnant lot approximately one acre in size
located at the intersection of Quarry Road and Lighthouse Road.
This lot is located in the vicinity of proposed ag lots and the
school and park sites. The remnant lot is not associated with
the market lots and sbould be used to benefit the ag lots, or for
pome other use that benefits the community or general public
interest. The appropriate use of -the site should be determined
prior to Final Subdivision approval. If considered appropriate
the lot may be .dedicated to KPLT or the County, subject to
acceptance by the County Counoil.

Residential Densities

1 The three properties proposed for subdivision are loca'ted between
Kilauea -town with its relatively urban residential densities, and
large lot developments (five acres minimum) such as.jithe Seacliff
Pl'antation and Kilauea Gardens subdivisions makai of the project
site. Therefore, a limited increase in residential densities
beyond that permitted under current zoning and conditions of
previous permit approval may represent an appropriate transition
between Kilauea town and the larger lot subdivisions. Approval
of the current proposal will not set a precedent for similar
projects on isolated agricultural lands located away from
residential development.

FARMER SELECTION AND AG LOT RESTRICTIONS

Kilauea Aa ParK Commiss ion (Aa Commission)

The applicants have proposed that a committee called the Kilauea
Ag Park Cominission be sstablished to selsat qualified farmers to
purchase the ag lots, to impose rules and covenants on the ag
lots, and to provide on going oversight of the agricultural'operations. The applicants bave suggested that the committee be
composed of a miniaum of seven members, with at least one member
from the Kilauea area. It is suggested that the committee be
composed of two membsrs of the KPLT Board, one representative of
the County, one representative of the State Department of
Agriculture, one person from private business, one member from
the finanaial community, and one person with agribusiness
expertise.

the concept of a committes to select farmers and oversee tbe ag
lot operations is considered appropriate. The suggested
composition of the committee also appears appropriate subject to

Z-IV-94-56
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finding suitable, qualified individuals to sit on the committee.

Aa Lot Restrictions

Past experience with agricultural subdivisions has shown the
strictly enforced restrictions are required to insure that ag
lots are productive and used only for agricultural purposes.
Restrictive covenants should be plaoed in the deeds of the ag
lots, and agreements with farmers should be executed. It is

. recommended that the restrictive covenants, rules, and agreements
• be developed by ths Kilauea Ag Park Commission in consultation
with KPLT.

Restrictive covenants and agreements should address at a miniaum
the following: prohibitions on the use of the property for
residential purposes; identification of the types of activities
.acceptable as agriculture; tbe types of farm r^lated structures
and other improvements that will be perinitted; improvements that
will be required to be provided by the farmers; regyy-rements for
mEiintenance of the property and iraprovements; establti.shment of
tiae frames for beginning agricultural activities; restrictions
regarding failure to continu.e agricultural activities; penalties
for non compliance with agreements and restrictive covenants;
restrictions on resale or subleases; and buyback provisions.

KILAUEA AGRICULTUR&L ASSOCIATES (KAA) FARMING ISSUES

Prioritv for Oualified Farmers Residinff in Kilauea

In the attached letter dated September 23, 1994, the KAA express
their support for the proposed subdivisions as long as the needs
of the farmers are cansidered. The KAA requests that qualified•farmers who reside in Kilauea be given priority to receive the
proposed ag lots. The increased residential densities resulting
from the proposed subdivisions will burden infrastructure and
public services, and iupact residents primarily in the Kilauea

.' area. Therefore, it is considered appropriate that qualified
farmers residing in the Kilauea area be given priority in the
selection process.

Infrastructure Priorities

The KAA bas recommended that the first priority for use of funds
from the sale of the ag lots be for the provision of
infrastructure to serve the ag lots, particularly development of
the irrigation system. The current project was proposed
primarily as a method of meeting a requirement of the 1982 Crater
Hill subdivision that ag lots be dedi-cated to the County for sale
to qualified farmers. Therefore it is considered appropriate

Z-IV-94-56
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that the primary focus of this project be on establishment of
operating viable farms as was the intent of the condition of
approval of the original 1982 Crater Hill subdivision.

Cwellinas on Acr Lots

',
The KAA has requested that one single family dwelling unit be
permitted on each ag lot so that farmers may live on the land
they fann. The original conditions regarding dedication of the
ag lots required that the lands be used for agricultural
purposes, and dwelling units were not considered appropriate at
that time. Construction of dwelling units on smaller ag lots
intended for use as farm lands often results in agriculture
becoming secondary to the residential use, and may encourage real
estate speculation. In addition, residential development on the
ag lots will further burden demands on limited infrastructure

• •such as domestic water supply. ;

If qualified farmers who are residants of the Kilaug>a area are
given priority consideration in the selection process, most
farmers should be living near their ag lots. Therefore, it is
recommended that dwellings not be permitted on the ag lots. The
question of permitting dwelling units may be reexamined at a

,later date, once the agricultural infrastructure is in place, the
ag lots are purchased by farmers, and farming operations are
uriderway.

INFRASTRUCTURE AND IMPROVEMENTS

Fundinff

. The developers have indicated that proceeds from the sale of the
ag lots and scbool site will be used to provide the
'infrastructure and improvements required for the proposed
project. Improvements required for the agricultural farm lots,
and the park and botanical garden sites ipclude developmen'b of
the irrigation delivery system, minor improvements to Quarry
Road, construction of two internal farm accesses off of Quarry
Road, and community park iaprovements. Infrastructure and
iniprovements required in connection with residential development
on the market lots include improveaent of a portion of Quarry
Road to County standards, construction of internal roadways,
domestic water supply improvements, and provision of electric
power and other utilities.

,, , • The Department of Public Works had indicated that they do not
• i, feel tbat the revenues from the sale of the ag lots and school

site would cover the costs of the infrastructure and other
improvements associated with the project. The applicant has since

Z-IV-94-56
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submitted a revised preliminary cost estimate (attached to this
report) that indicates the sources of funds to be used for these
purposss, and the estimated costs of the developments.

The current project was proposed as a method of meeting a
requirement of the 1982 Crater Hill subdivision that ag lots be
dediaated to the County for sale to qualified farraers.
Dedication of the school site and comaunity park site have been
offered by the applicants to offset impacts associated with
increased residential densities and smaller lot sizes than
pennitted by the CZO.

The developers will gain substantial economic benefits from these
deviations frora the CZO requirements, and therefore it is
recommended that the revenues derived from the sale of the ag
lots and school site and the remittance froa pali Moana Company
and the Pangolin Corporation be used only for q-mprovements
associated with the ag lots, park site, and additional community
benefits as described below. Costs associated withi'improvements
rgquired in connection with residential development fchould be
borne by the respective property owners wbo will benefit from
those developments. The breakdown of costs for improvements
required for the market lots verses those required for the ag
lots, park and additional community benefits should be determined
during the subdivision approval process.

If the cost oC improvements associated with the ag lots and park
site are not met through the sale of the ag lots and school site,
the applicants should be responsible for insuring the
improvements are completed. If the revenues fron the sale of the
ag lots and school site exceed the costs of infrastructure and
improvements, surplus funds should be utilized for additional
community benefits such as construction of a bicycle path, minor
iinprovements to the portion of Quarry Road beyond the project
area leading to the shoreline, or additional community park
improvements.

XrriCTatiori Svstem

Irrigation water for agricultural purposes is proposed to be
supplied via the existing C. Brewer Inc. (Kilauea Irrigation
Company) Stone Dam system. The system will be improved ueing
revenues derived from the sale of the ag lots and school site.
Water will be sold to farmers, the future school, and market lot
owners, and Kilauea Irrigation Company wlll maintain the systeni.
'the developers have provided a study prepared by ITC Water
Management which describes the reoomaended system and improvement
cost estimates.

Z-IV-94-56
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SPECIAL MANAGEMENT AREA RESOURCES

The Special Management Area (SMA) Rules and Regulations require
the proteotion and provision of public access to coastal
resources. A portion of Kahili Quarry Road is to be improved in
connection with the proposed project, and will serve two of the
properties proposed for subdivision. This road, which for the
most part is owned by C. Brewer Inc., has been utilized by
.residents and visitors for many years for public access to
Kilauea Stream and the north side of Kilauea Bay. At the July
28, 1994 Public Hearing, the applicant indicated that C. Brewer
may be willing to dedicate the road to County. To insure the
continued protection of this traditional public accessway, C.
Brewer and other owners if applicable, should either dedicate the
road to the County, or grant a public pedes-trian and vehicular
aecess easement along the roadway.

Only a small portion of the three properties proposed for
subdivision are located within tbe SMA, and none arei located near
tUe-sea or scenic landmarks and therefore development of the
proposed subdivisions is not likely to affect scenic resources.
The subject properties have been extensively used for
agriculture, and the state Historia Preservation Division has
indicated that they expect that the project will have no effect
on historic sites. The subject properties are well reiaoved from
the National Wildlife Refuge and other sensitive ecosystems, and
therefore impacts on biological resources are expected to be
minimal.

As discussed below, the properties that are the subject of the
request to amend the building setback line are located within the
SMA, are.adjacent to the scenic landmark of Crater Hill, and are
adjacent to the sensitive Kilauea National Wildlife Refuga.
Approval of the request to amend the setback line would al.low
development of structurss further up Crater Hill, and increase
the impact on the scenic qualities of the landmark. The total
area on the proper.ties where structures would be permitted also
would be increased, and overall structural mass of development on
Crater Hill could increase significantly beyond what is currently
permitted.

Z-IV-94-56
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OTHER PROPOSALS

The developers' proposal includes two additional requests that do
not involve the agricultural properties subject to the Variance
and subdivision requests.

Seacliff Plantation Buildina Setback Line

Protection of scenic resources and sensitive coastal ecosystems
are required under the County of Kauai Special Management Area
Rules and Regulations. To insure compliance with these
requirements in connection with approval of SMA(U)-82-2 (Crater
Hill subdivision), a building setback line was established on
lots located along Crater Hill to limit encroachment of man made
features on this scenic landmarlc, and to protect sensitive
species habitat assoclated with the wildlife refuge located
adjacent to the makai boundary of the lots. ,

The current setback line was established on the gro^nd at the
project site by Planning Department staff, the Plannlng
Conmission, the engineer for the original applicant (Roberson-
Larson), and U. S. Fish and wildlife staff. In 1984 the Planning
Cominission denied a request to amend the building setback line
condition finding that there was still buildable area on each
lot, and the setback line did not deprive the applicant of
reasonable use of the property.

The Pali Moana Corporation and the Pangolin Corporation, as part
of this application, are again requesting to amend the condition
of approval of SMA(U)-82-2 which established the building setback
line. Given the public benefits associated witb the overall
project, including the $125.000 remittance for infrastruature and
improvements, and the Kilauea Neighborhood Association and local
residen.ts acceptance of the proposed aaendinent, the developer's
request aay be appropriate. However, based on the size and
pattern of structures currently being developed within the
subdivision, extending the setback line up Crater Hill may result
in very large structures occupying the maximum buildable area.
Therefore, strict restric'tions on building height, design and
color will be required to insure that adverse impacts on scenic
and ecological resources are minimized.

Pormer Kilauea Disoensarv Propertv

The developers are proposing that the 0.5 acre County property
fronting the old dispensary be transferred to the owners of the
old dispensary commercial property in return for provision of the
community park on TMK:5-2-04:102 (Kilauea Development
Association). The County property fronting the old dispensary is
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proposed to be ussd by the property owner in connection with a
planned coinmerc.tal center, and the property could represent
potentially valuable asset that increases the amount of land
available for comniercial use at the site.

The developers bave indicated that the County park lot will be
used only for open space, landscaplng, and parking in connection
with the proposed planned commercial development. Therefore,
.given tliis restriction and the fact that a community park is
proposed tb be located in the vicinity, the developer's proposal
is considered appropriate. It should be noted that transfer of
county property is not within tbe jurisdiction of the Planning
Department or County agencies, and the transfer will be
contingent on the approval of tbe County Council.

CONCLUSION

Based on the inforination contained in the Staff Report Findings
and Eyaluation, it is hereby concluded that the sig^ificant
b6nefits to the community and general public intere&t resulting
froni the developers' proposals justify granting of the requested
.Variances, Aaendments and proposals, and as conditioned the
project is in conformance with the intent of the CZO and General
Plan.

It is further concluded that as conditioned, the proposal
complies with the policies and guidelines of the Special
Management Area Rules and Regulations in that the development
will not have any substantial adverse environmental or ecological
effect. Any adverse environmental or eoological effect that aay
result will be minimized to the extent practicable and is clearly
outweighed by public health, safety and welfare, and other
compelling public interest.

RBCOMMENDaTION

Based on the foregoing it is recommended that Special Management
Area Use Permit SMA(U)-94-14, Variance Permit V-94-16 and Class
IV Zoning Perinit Z-IV-94-56 be approved, subject to the following
conditions:

AS SUBDIVIBION AND INFRASIRUCTURE

1. SETBACK LINE MITIGATION - As represented and agreed to by
the developers, to offset the impacts on the scenic and
ecological resources resulting from modifications to the
previously required building setback line on lots located
above Makanaano Place on Crater Hill, Pali Moana Company and

Z-IV-94-56
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Pangolin Corporation shall remit $125,000 to KPLT to be used
for infrastructure and improvements as described in
condition ,C2 below. The developers shall remit said fee
prior to Final Subdivision approval.

REVENUES AND IMPROVEMENTS - As represented and agreed to by
the developers, the revenues derived frorn the sale of the ag
lots and sohool site, and the remittance by Pali Moana
Company and the Pangolin Corporation shall be used only for
infrastructure and improvements associated with the ag lots,
community park and other coamunity benefits including
construction of the irrigation system, minor road
improvements, community park amenities, and a $25,000
administration fee for the KPLT. Costs associated with
iinprovements required in connection with residential
development of the market lots including domastia water
system improvements, on-site roadway cons-^ruction and the
provision of on-site utilities shall be borne by the
respective property owners who will benefit frdpi the
developments. The breakdown of costs for impro'vements
required for the aarket lots verses those required for the
ag lots, park and additional community benefits shall be
de-termined during the subdivision approval process, and the
matter shall be resolved prior to Tinal Subdivision
approval.

If the cost of ths irrigation systern improvements, community
park improvements, KPLT administrative costs, and ag lot
infrastructure are not met through the sale of the ag lots
and scbool site, and the remittance by Pali Moana Company
and the Pangolin Corporation, the developers shall be
responsible for insuring the improvements are completed.

Pursuant to Section 9-3.6 of tbe County Subdivision
Ordinance, prior to Final Subdivision approval the developer
shall either construct the above identified infrastructure
and other improvements, or file a subdivision agreement and
bond o.r security with the Planning Commission in a form
approved by the County Attorney. In addition to
infrastructure, improvements constructed or bonded shall
include but not be limited to construction of the irrigation
system, and community park as desaribed below.

IRBIGATION SYSTEM -Prior to Final Subdivision approval, the
developer shall obtain and provide for the review and
approval of the Planning Director in consultation with the
KPLT, a written agreement with Kilauea Irrigation Company
(C. Brewer Inc.) for the maintenance of the irrigation
system and distribution of agriculture water to service the
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agricultural farm lots resulting from the developer's
proposal.

4. AG COMMISSION - As represented and agreed to by the
developers, there shall be established a committee called
the Kilauea Ag Park Commission (Ag Commission) that shall
select qualified farmers to purchase ag lots, develop
restrictions on the ag lots for inclusion in deeds as
restrictive covenants and farmer agreements, and oversee the
ag lots and agricultural operations. The Commission shall
be established by the KPLT, and as represented by the
applicant, shall be composed of approximately seven aembers
including a member fron the Kilauea community, a meaber of
the KPLT Board, and representatives of the County, the State
Department of Agriculture, private business, the financial
community, and agribusiness.

1
5. QUALIFIED FAEMER SELECTION - The Ag Commission shall

deteraine the criteria to be used in selecting^qualified
farmers to purchase tbe ag lots. The criteria 'shall include
special preference for qualified farmers who are residents
of the Kilauea area.

6. TIMING FOR INFRASTRUCTURE - Qualified farmers shall be
selected prior to the design of the ag lot infrastructure
improvements in order that the future ag lot owners can
provide comments regarding their farming needs and
requirements.

7. SALE OF AG AND MARKET LOTS - As represented and agreed to
by the developers, no ag lots shall be sold until irrigation
water is supplied to those ag lots. No market lots shall be
sold until the ag lots are made available for purchase by
qualified faraers. The mechanism for implementation of this
condition shall be resolved prior to Final Subdivision
approval.

COMMUNITY BENEFITS

8. COMMUNITY PAKK - As represented and agreed to by the
developers, the proposed community park site shall be deeded
free of charge to KPLT and developed by KPLT and the
O'connor Corporation using funds from the sale of the ag
lots and school site, and the reaittance from Pali Moana
Company and the Pangolin Corporation. Improvements to be
provided shall be detennined by the devaloper and KPLT in
consultation with representatives of the Kilauea Community
and the Departnent of Public Works. As represented by the
developer, a minimua of $300', 000 shall be provided for
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comraunity park amenities which shall include soccer fields,
softball fields, volleyball courts, and restrooms.

Proposed improvements shall be submitted for the review and
approval of the Planning Director and County Engineer prior
to Final Subdivision approval. The park improvements shall
be bonded or constructed as described in condition #2 above,
and shall be completed no later than one year from Final
Subdivision approval. The park shall be transferred to the
County subject to the acceptance of the County Council.

BOTANICAL GARDEN - As represented and agreed to by the
developers, the proposed botanical garden shall be deeded
free of cbarge to KPLT. The botanical garden shall be
retained by KPLT and open for public use. The future owners
of the school site, at their discretion, may assuae
management and maintenance responsibiliti^s for the
botanical garden. KPLT shall assume management;of the
botanical garden until the school site is devel>6ped. If the
school declines to assume responsibility for t9e botanical
garden, or fails to adequately maintain the site, KPLT shall
assume those responsibilities.

Covenants designating the proper-ty as permanent open space,
and specifications regarding the use, management and
maintenance of the botanical garden shall be incorporated
into the deed of the new lot as restrictive covenants.
Draft copies of the aovenants shall be submitted to the
Planning Department for review and approval prior to Final
Subdivision approval.

SCHOOL SITE - As represented and agreed to by the
developers, the community school site shall be deeded to
KPLT free of charge for sale to an educational entity. The
site shall be used only for a school or educational purposes
and the lot shall be encumbered by a restrictive covenant
limiting it to such uses. Draft copies of the covenants
shall be submitted to the Planning Department for review and
approval prior to Final Subdivision approval.

REMNANT LOT - As represented and agreed to by the
developers, the remnant lot located at the intersection of
Quarry Road and Lighthouse Road shall be used to benefit the
ag lots farming operations, or for some other use that
benefits the coamunity or general public. The appropriate
use of the site shall be determined prior to Final
Subdivision approval and restrictions on the uses shall be
incorporated into the lot deed as a restrictive covenant.
If considered appropriate the lot may be dedicated to KPLT
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or in the alternative to the County, subject to acceptance
by the County Council.

12. SURPLUS FUNDS - As represented and agreed to by the
developers, if the revenues from the sale of the ag lots and
school site, and remittance by Pali Moana Company and
Pangolin Corporation exceed the costs of irrigation systsm
improveinents, community parK improveinents , KPLT
administrative costs, and ag lot infrastructure, surplus
funds shall be utilized for additional community amenities
such as construction of a bicycle path, minor improvements
to the portion of Quarry Road beyond the project area
leading to the shoreline, or additional coamunity park
improvements.

LESAL _ISSUES, COVENANTS AND RESTRICTIONS

13. AG LOT RESTRICTIONS - As represented and agreed;to by the
developers, the Ag Commission, in aonsultation^ith the KPLT
shall develop restrictive covenants, rules, anS' agreements
for the ag lots. Restrictive covenants shall include at a
Biinimum the following: prohibition on the use of ag lots for
residential purposes; identification of the types of
activities acceptable as agriculture; the types of
structures and other improvements that are permitted;
improvements that will be required to be provided by the
farmers; requirements for maintenance of the property and
improvements,- establishment of time frames for beginning
agricultural activities; restrictions regarding failure to
continue agricultural activities; penalties for non
compliance with agreements and restrictive covenants;
restrictions on resale or subleases; and buyback provisions.
Draft copies of the covenants shall be submitted to the
Planning Department for review and approval prior to Final
Subdivision approval.

14. COUNTY LIABILITY -Although the County Departaent of Public
WorKs and the Department of Economic Developinent are co-
applicants in the proposal, the County of Kauai shall assume
no liability for the development of infrastructure or other
improvements associated with the proposed project.

15. OLD DISPENSARY COUNTY LOT - Ths transfer of the County Park
lot located in front of the Old Kilauea Dispensary to the
developers of the Kilauea Plantation Center shall be subject
to the approval of the County Council. As represented by
the developer, should the County Council agree to convey the
subject lot, the lot shall be used exclusively for open
space, landscaping, and parking. No structures shall be
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permitted on the lot, and these requirements shall be
incorporated into the property deed as restrictivs
covenants, draft copies of which shall be submitted to the
Planning Departnent for review and approval prior to Final
Subdivision approval.

The developers understand and aoknowledge that nothing
herein shall be considered an acceptanoe by the County of
the above described proposed development at the Old Kilauea
Dispensary site.

16. MITIGATION OF IMPACTS OF SETBACK LINE AMENDMENTS - All
development on the Seacliff Plantation lots located above
Makanaano Place on Crater Hill, including any structures,
landscaping, storage areas, grading or removal of existing
natural vegetation, shall be restricted to the area witbin
the amended building setback area as propysed by the
developer. All land outside of the proposed amended setback
area shall be kept in its natural state, proviged however
that the a.rea between the setback lines and property side
boundaries shall be utilized as landscape buffers to screen
structures loca'fced within the setback area. In no aase
shall landscaping be permitted above tbe elevation of the
setback line on each respective lot.

Structures to be constructed within the amended setback area
shall be restricted to a 12 foot limit on uninterrupted wall
height, with a 25 foot height limit on dwellings as aeasured
from natural or finished grade, whichever is lower.
Exterior colors of all structures, including roofs shall be
limited to shades of brown, green, and/or grays. Roofs
shall be of non-reflective materials, and exterior lighting
shall be refleoted downward.

The Planning Departaent shall review all development plans
for the subject lots for consistency with thase
requirements. In addition, the developer shall obtain
comments from the U.S. Fish and Wildlife Service and the
Kilauea Neighborhood Association for proposed development on
the properties.

These requirements shall be incorporated into the deeds of
the affected lots as restrictive covenants,'draft copies of
which shall be submitted to -the Planning Department for
review and approval prior to Final Subdivision approval.

17. PUBLIC ACCESS - Prior to Final Subdivision approval the
portion of Quarry Eoad running from Lighthouse Road to the
National Wildlife Refuge property at Kilauea Bay shall
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either be dedicated to the County for public access
purposes, or ths developers shall grant or obtain an
easement over the property for public access purposes. If
an easement is granted it shall be described in metes and
bounds and the easement documents shall be subject to the
review and approval of the County Attorney's office.

18. ADDITIONAL DWELLING UNITS ON MAKKET LOTS - As represented
and agreed to by the developers, Additional Dwelling Units
shall be prohibited on all market lots. This prohlbition
shall be incorporated into the deeds of the new subdivision
lots as restrictiva covenants. Draft copies of the
covenants shall be submitted to the Planning Department for
review and approval prior to Final subdivision approval.

13. KILAUEA VALEEX RIM LOTS - The proposed rim lots located
above Kilauea Valley on parcels TMK:5-2-12 units 9 and 30-34
are adjacent to the Open Speoi.al Treataent-Resource Zoning
District, due to the scenic, ecolagical and ge^logical
sensitivity of the River Valley. To protect tKese sensitive
resources, all development including grading, fencing and
other structures shall be set back a minimun of 50 feet from
the edge of the riia, unless adjusted at the time of
subdivision approval. Greater setbacks for certain types of
development may be required. The precise location of the
setback line and the specific setbacks for eaoh type of
development shall be determined during the subdivision
process and shall be resolved prior to Final Subdivision
Approval. Setback limitations shall be incorporated into
the deeds of the affected lots as restrictive covenants
running with the property.

20. DISCLOSURE OF AG ACTIVITY - Provisions shall be incorporated
into the deed.s of the market lots located adjacent to ag
lots informing prospective purchasers that there will be
agricultural aotivity on the adjacent ag lots.

aDDITIONAI. REOUIREMENTS

21. CULTUKAL RESOURCES - Should archeological or historic
resources be discoversd durijig any grading, grubbing or
construction, work in the area of the archaeological
resources shall cease and the Department of Land and Natural
Resources-Historic Preservation Division shall be contacted
to determine an appropriate course of action.

22. OTHER AGENCX REQtTIREMENTS - Requirements of the State
Department of Health, the County Department of Public Works,
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The County Fire Dopartinent, and County Department of Water
shall be resolved with each respective agency.

23. ADDITIONAL CONDITIONS - The applicant is advised that prior
to construction and use, additional governaent agency
conditions may be iaposed. It shall be the applicant's
responsibility to resolve those conditions with the
respective agency(ies).

24. COMPLIANCE WITH CONDITIONS - The Planning Commission
reserves the authority to impose additional conditions,
modify or delete conditions stated herein, or revoke tbe
subject permit through proper procedures should the
applicant fail to comply with the conditions of approval.

By_ r^^y- /r-c^,^
Seorge KAlisik, Planner'

s";'(

Approved & Reconmended to Commission

Dee M. Crowell, Planning Director

''-z-/5/^Date
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COUNTYOFKAUA'I
PLANNING DEPARTMENT

LlHV'E, KAUA'I

STAFFREPORT

HEARINGDATE: August27,2002

PROJECT:

APPLICANT:

Class IV Zoning Permit Z-FV- 2003-2
Use Pennit U-2003-2

New SeacliffEstates, LLC

FINDINGS

LOCATION: On the makai side of Makaano PIace at its intersection with Pali Moana
Place, in the Seacliff PIantation Subdivision in Kilauea

TAX MAP KEY:
ZONING:

TMK:5-2-04:85
Open/Special Treatment-
Resource (0/ST-R)

AREA:
SLUD:

5.239 acres
Agricultural

GEN. PLAN: Agriculture EXIST.USE: Vacant

I. ACTIONS REOUIRED:

A Use Permit is required for all uses, structures or development in a Special Treatment
District except repairs or modifications of land and existing structures that do not
substantially change the exterior fonn or appearance of three dimensional structures or
land. A CIass IV Zoning Permit is a procedural requirement when applying for a Use
Perarit within the Open (0) District.

H. PRQJECTDESCRIFnONANDUSE:

The applicant is proposing construction of a two story, 4,360 square foot single family
residence with an 840 square foot garage, pool, and landscaping. The residence will bave a
maximum height of 25 feet as measured at all points of the building to the top of the roof.
According to the application, proposed lot coverage is 6.8%. Access to the site will be
from Makaano Place, via a gravel driveway.

The applicant has indicated that the exterior of the structure will be a light sand or beige/tan
color, with brown stained cedar shingles for roof material. Landscaping will emphasize
native species, with omamental landscaping restricted to the areas immediately adjacent to
the residence.

EXHIBIT10
D.^.c/.
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III. LEGAL REOUIREMENTS:

The requirements of Section 8-19.6 of the Kauai County Code pertaining to public hearing
notification have been satisfied.

IV. APPLICANT'S REASONS/.IUSTIFICATION:

Please refer to application.

V. PRO.IECT SITE AND SURROUNDINGS:

The project site is located on fonner sugar cane lands, now covered primarily with grasses and
scattered small trees and shrubs. The project site is located on the hillside above Makaano Place,
and slopes moderately down to the road. The Kilauea Point Nadonal Wildlife Refuge is located
inunediately north ofthe subject property with the ocean beyond the refuge. Most other

properties in the immediate vicinity to the south and east remain vacant, although several other
residential developments are distributed throughout the subdivision.

Kilauea Lighthouse is located approximately 3,700 feet to the north, and Kilauea Stream and Bay
are situated below the bluffs approximately 4,000 feet to the east. Kilauea town is approximately
one mile to the southwest, with Kuhio Highway running generally east/west beyond the town.

AGENCY COMMENTS: (See Attachments)

The State Department ofHeaIth provided comments regarding wastewater disposal, construction
activities, and use of best management practices.

The Fire Department had no comments.

The Department of Public Works indicated that a grading permit may be required, and requested
grading plans with mitigating erosion control measures.

The County Department of Water will require approval of constmction drawings for necessary
water system facilities.

The State Historic Preservation Division stated that since intensive cultivation has altered the
land, no historic properties will be affected.

ADDITIONAL FINDINGS:

PROJECTSITING

On February 10, 1982, the PIanning Commission approved Special Management Area SMA(U)-
82-2 for what ultimately became a 25 lot subdivision then known as Crater Hill. The permit was
approved subject to several conditions including establishment of a building setback line that
resulted in the "1982 SETBACK" identified on the applicant's site plan.
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The project application indicates that the proposed structure is to be located within an area
identified as the "1994 SETBACK". The 1994 setback line was approved by the Planning
Commission on November 4,1994 as part of a master planned multi property project involving
subdivision of three agricultural lots into market lots, ag lots, a community park lot, a school site,
and a botanical garden lot, with the development of related infrastructure (see attached approval
letter for Special Management Area Use Pemiit SMA(U)-94-14, Variance Pennit V-94-16, Class
FV Zoning Permit Z-TV-94-56, Amendment to Conditions of Approval SMA(U)-82-2).
However, the conditions of approval of these pennits have not been met, and the two year
duration of the SMA Permit as indicated in the County of Kauai SMA Rules and Regulations has
expired. Therefore the original 1982 setback line remains in effect, and the applicant's structure
should be located behind that 1982 line.

If the applicant wishes to utilize the 1994 setback line, poteatial options include:

1. Reactivate the 1994 pennit, which would require resubmitting the application for
reevaluation by applicable agencies, and the Planning Commission.

2. Request that establishment of the 1994 setback line be considered as part of this
application.

3. Request a modified 2002 setback line that would allow development in locations
other than within the 1982 or 1994 lines.

>'£C-CQ^_A1^^
George Kalisik
Planner
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