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TODAY’S “TRAIL MAP”

Is there a clear path?
Why worry?

Wealth of trail law
Who is responsible?
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WHEN IT COMES TO TRAILS. ..
IS THERE A CLEAR PATH?
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e |s it important to the public?

 May it be destroyed?

 May it be moved?

 May it be improved?

* May only certain people use it?
* Who may regulate it?

e Who owns it?




WHY SAVE ANCIENT TRAILS?




ANCIENT TRAILS IMPORTANCE . . .

OUR PAST?

OUR PRESENT?

OUR FUTURE?




WHY RESEARCH ANCIENT TRAILS?

“If you don't know history, then you don't know
anything. You are a leaf that doesn't know it is
part of a tree. ”

Michael Crichton




WHY SAVE ANCIENT TRAILS?

“The most effective way to destroy people is to
deny and obliterate their own understanding of
their history.”

George Orwell




WHY NOW?

“We'll be remembered more for what we
destroy than what we create.”

Chuck Palahniuk




HAWAII'S WEALTH OF TRAIL LAW




APPLICABLE

HAWAIIAN LAW




Judiciary Act of 1892 (HRS § 1-1) Encompasses:
— Hawaiian Laws

* Fundamental Hawaiian Property Law

e 1797 - Law of the Splintered Paddle (HI Const. Art. 9, § 10)
* 1840 - Hawaiian Constitution

e 1848 - Mahele (and subsequent reservation of rights)

e 1850 - Kuleana Act (HRS § 7-1)

e 1892 - Highways Act (HRS § 264-1(b))

— Western Laws

e Public dedication (common law)

e Public Trust Doctrine (common law) (also HI Const. Art. XII, § 4)




Judiciary Act of 1892 (HRS § 1-1)

24

INSTRUCTION NO.

The applicable law at all relevant times was and is as
follows:

The common law of England, as ascertained by English and
American decisions, is hereby declared to be the common law of
the Hawailian Islands in all cases, except as otherwise expressly
provided by the Hawaiian Constitution or laws, or fixed by
Hawaiian judicial precedent, or established by Hawaiian national

usage.




Judiciary Act of 1892 (HRS § 1-1)

LAWS
[IER MAJESTY LILIVOKALANI
QUEEN OF THE. HAWAIAK ISLANEE
LEGTSLATIVE ASSEMBLY
AT 1TE SIREBION

1892.
%‘\-{nztc’b G:; &Su vr ﬂ;:a’i;;»r;m;mul:

HOKOLILT:
EOTAWT umENVE, STEAX DOOK AXD JaB VRIXTHE,
5w 27 Mlercheant Etever, fup stalr)

CHAPTER LVII.

AN ACT

‘To REoraANIZE TOE JUDICIARY DEPARTMENT,

\9 Be it Kuucted by the (ueen and the Legistature of the 1
Kingdom : .

Seerox 5. The common law of England, as nscertained by
English and American decisions, is horeby declared {o be the
common law of the Hawalinan Islands in all cases, except as
otherwise expressly provided by the Hawniian Constitution
or laws, or fixed by Hawadian judicial precedent, or estallish-
ad by Hawaiian national usage, provided however, that no
person shall be subject to criminal procecdings except as
provided by the Hawaiian laws.



Fundamental Hawaiian Property Law

INSTRUCTION No. _26
In Hawaiian property law, land in its original state is
public land and if not awarded or granted, such land remains in

the public domain.




1797 - Law of the Splintered Paddle (HI Const. Art. 9, § 10)

Kanawai Mamalahoe

Oh people,

Honor thy god;

Respect alike people both great and humble;

May everyone, from the old men and women to the
children

Be free to go forth and lie in the road

Without fear of harm.

Break this law, and die.




1840 — Hawaiian Constitution

INSTRUCTION NO. 25

The Kingdom of Hawaii Constitution of 1840, promulgated by

King Kamehameha III, states:

KAMEHAMEHA I, was the founder of the kingdom, and to him
belonged all land from one end of the Islands to the other,
thought it was not his own private property. It belonged to the
chiefs and the people in common, of whom Kamehameha I, was the

head, and had the management of the landed property.




1848 — Mahele

INSTRUCTION MO, QH:
In Hawaii, it is established that:

1. Prior to the Mahele of 1848, the people of Hawali, through
the sovereign, owned all of the land, including roads, in
the Kingdom of Hawaii; and

2. After the Mahele of 1848, private roads could be
constructed on private property, but roads that were
formerly public remained so.

In this case, if you find that a trail or road was in

existence prior to 1848, you must conclude that the trail or

road is public.




1848 — Mahele (and reservation of rights)

“ua koe ke Kuleana o na Kanaka”

“But reserved are the rights of the people therein”
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CONFIRMING CERTAIN RESOLU-
TIONS OF THE KING AND PRIVY
COUNCIL; PASSED ON THE 2Ist
DAY OF DECEMBER, /

BONOLULY, SATURDAY, SEPTEMBER 1, (%50,

AND CERTAIN OTHER PRI
EGES.

Be it enacted by the House of Nobles and Rep- (o T h )
vesenlalives of the Hawaiian Islands, in e S r I n S O
Legislative Conncil assembled : e o o

That the following Sections which were
passed by the King, in Privy Council on the
21st of December, A. D. 1840, when the

e water, running water,

provisions be inserted, as Flluwa, z

ISsc"rm.w.' 7. When the.aﬁdlords havé tak- d d h | | b

en Allodial titles 1o their lands, the people |k a n roa S S a e

o?‘:lnch of their lands, shall not be deprived
the right to'take firewood, house timber,

aho cord, thalch, or ti leafl from _the land on free to a I | S h O u I d

which they live, for their own privale vse, ’

should they need them, but. they shall not|y

lave a right to take such articles to sell for|} h d h
profit. They shallalso inform the Landlord t ey n e e t e I I I O n
or his Agent, and proceed with hia consent.
The people shall also have a right to drink- -
ing water, and running water, and the right I I I d d
nt'gway. The springs of water, and rurmiilng a a n S g ra nte I n
water, and roads shall be free to all, should
they need them on all lands granted in fee = ))
'-rsim);ﬂe, Provided, that this shall not be ap- fe e S I I I I p I e
iplicable to wells and water courses which ° O
! individuals have made for their own use.
Done and passed at the Council House in
Honolulu, this 6th day of August,A.1. 1850.
' (Signed) KAMEHAMEHA.
1Signed) Keovt Asa,




1892 — Highways Act

INSTRUCTION NO. _Eﬁ_.ﬁ

The Highways Act of 1892 was and is the applicable law and

states:

All roads and trails in the Hawaiian Islands, whether
now or hereafter opened, laid out or built by the Government are

hereby declared to be public highways.

2ll public highways once established shall continue

until abandoned by due process of law.




The Daily Bulletin (10/25/1892)

e 3 . ¢ ‘i | OWNERSHIP OF PUBLIC HIGHWAYS 1N THE GOVERNMENT.
The Daily & Bulletin, !

Secrion 5. The ownership of all public ighways and the
] ——— S T |, real metate and property of the same shill be in the
@ = AN ACT awaiian Government in foe simple.

THE DAILY BULLETIN. =~ BY AUTHORITY

Derpvme Hiowwava, avn Dnvsma axn EsTanuisnma g
Tiraarte asn DUTEs 18 coNsBerioN THEREWITIL

Be it Foocted by the Queen aud the Tegiaforfeere of (e Hareiian ”AI I roa d S tra i I S
Kingeom : ) ° « o
THE HIGHWAYS ACT, 1892, whether now or
. Brerion 1. This Act may be elted in all publie procecd- he reafte r opened Ia id
’

- inga as “The Highways Act, 1892."

DEFINPIION OF PUBLIC HIGHWAY. out or built by the

Secrion 2. All voads, alleys, strecls, ways, lanes, courts,

places, trails and Lridges in the Howvagian Tslands, whetlier Govern ment ... dle

now or hereafter opened, lail out or built by the Govern-

ment, or by private parties, ond dedieated or abandoned to here by deCIa red to be
the publie ps n highway, ire hereby declared to be publie o .
lighways. pUbllc hlghwayS.

All pulblic highways onee estublishiod sholl continne until
abrndoned by due process of law.




APPLICABLE

WESTERN LAW




Judiciary Act of 1892 (HRS § 1-1) Encompasses:

— Hawaiian Laws

* Fundamental Hawaiian Property Law

e 1797 - Law of the Splintered Paddle (HI Const. Art. 9, § 10)
* 1840 - Hawaiian Constitution

e 1848 - Mahele (and subsequent reservation of rights)

e 1850 - Kuleana Act (HRS § 7-1)

e 1892 - Highways Act (HRS § 264-1(b))

— Western Laws

e Public dedication (common law)

e Public Trust Doctrine (common law) (also HI Const. Art. XIlI, § 4)




Public Dedication

[C]lommon law dedication may be accomplished without any statement, written or spoken,
for one who invites or merely permits the public to use his or her land for a long period may
be held to have made an offer of implied dedication.

The rationale behind this theory is that the owner is estopped to deny permanent public access
where he has admitted the public to use the land over a long time.

There must be an offer and acceptance of dedication. When there is no express offer, the offer
may be implied under the circumstances and the acceptance may also be implied by the
nature of the public use.

In other words, the duration and type of public use can raise both the presumption of the
owner’s intent (or offer) to dedicate land to public use, as well as constitute acceptance by the
public.

Application of Banning, 73 Haw. 297, 304-05, 832 P.2d 724, 728-29 (1992).

Extended Use = Public Right of Way (depending)




Public Trust Doctrine

State must protect Kuleana rights. Haw. Const. art. XlI, § 7

State must treat public lands “as a public trust for native Hawaiians and the general
public.” Haw. Const. art. XIl, § 4




WHO IS RESPONSIBLE?




HRS Chapter 115 (encouraging County access purchases)

Encourages purchasing accesses to coastal areas and inland
recreation areas.

The legislature finds . . . that the absence of public access to
Hawaii's shorelines and inland recreational areas constitutes
an infringement upon the fundamental right of free
movement in public space and access to and use of coastal
and inland recreational areas....




HRS § 46-6.5(a) (access during subdivision process)

Requires county to obtain access from subdivider,

Coastal areas and...
Inland areas

...to areas in the mountains where there are existing facilities
for hiking, hunting, fruit-picking, ti-leaf sliding, and other
recreational purposes, and where there are existing mountain
trails.




HRS Chapter 198D (Na Ala Hele Program)

Administered by DLNR

Funded by highway fuel taxes and federal programs.

Must establish inventory of “all trails and accesses in the State” (private or public)
Classify each trail (function, type, theme, desired use intensity, etc.)

May regulate (to preserve integrity of trail, for public safety, for environment)
Shall examine legal issues relating to trails.

May indemnify landowners




Public Trustee (extra care)

Kauai Springs, Inc. v. Planning Comm'n of Cnty. of Kauai, 133 Haw. 141, 173-74, 324
P.3d 951, 983-84 (2014):

When an agency or other deciding body considers an application for permits under
circumstances that requires the deciding body to perform as a public trustee to
protect a public trust resource, the agency or other deciding body must make
findings sufficient to enable an appellate court to track the steps that the agency
took in reaching its decision. An agency is encouraged to be clear; “clarity in the
agency's decision is all the more essential ... where the agency performs as a public
trustee and is duty bound to demonstrate that it has properly exercised the
discretion vested in it by the constitution and the statute.”

(Permit applicant has the burden of proof.)




HALEAKALA TRAIL
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e Kingdom of Hawai‘i Public Works (1888-1889)

e Territory of Hawai‘i Public Works (1903-1905)




The Maui News (5/23/1903)
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Maui News (11/4/1905)
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“It will be of general interest to the people
of the Islands to learn that the Haleakala
trail is now completed to the top of the
crater

And what has hither to been a somewhat
difficult trip is now made easy to any one
who can ride horseback

[O]ne may drive to Olinda which is but
eight and one-half miles from the top of the
Crater.



43 The 70.5 acre parcel is what is depicted on the 1907 Map as “Grant 4937.” and
the 38.20 acre parcel is what is depicted on the 1907 Map as “Grant 5207.” As shown on the

excerpt from the 1907 Map below, these two grants are separated by “the Mountain Foad to
Haleakala” (as described in the grants), which becomes “Haleakala Trail” after it continues

mauka into Kalialinui

44, Grant 4937 and Grant 5207 we
description from triangulation stations still in
where Olinda Road is on the ground today.

45 During one of my field trips T!
between Grant 4937 and Grant 5207. Based o
not fall exactly within the recorded right of w
seen in Exhibit AC-6. Olmda Foad. where 1t

modem times this is a common occurrence, a

47, When Iplot the “Haleakala Trail” shown on the 1907 Map excerpt at § 43,
above). it is slightly northeast of the “Haleakala Crater Trail” shown on the 1922 Map. See
Exhibit AC-7 (and below).

A
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Haleakala Crater Trail N Fialokala Coater
(1307 Map)

48, In1915 HRC conveyed the Kula Pipeline Easeruent to the Territory of Hawai'i.
Call number “13” of the metes and bovnds description uses a point on the Haleakala Tral to
describe the pipeline location (discussed further below). The Haleakala Trail shown on the 1907
Map ties in closely with the location described in the Kula Pipeline Easement. Ses Exhibit AC-8
(and below).
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Haleakala Crater Trail (1922 Map)
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CENTERLINE OF HALEAKALA CRATER TRAIL
BASED ON “1922 MAP” AND FIELD INSPECTIONS

AFFECTING TMK 2-2-3-005-004

BEGINNING AT THE NORTHWESTERN END OF THE CENTERLINE OF THIS HALEAKALA CRATER TRAIL, AT
THE CENTER OF THE SOUTHWESTERN TERMINUS OF OLINDA ROAD, A PUBLIC RIGHT-OF-WAY, THE
COORDINATES OF SAID POINT OF BEGINNING REFERRED TO GOVERNMENT SURVEY TRIANGULATION
STATION “PUU NIANIAU", STATE PLANE COORDINATES, NAD83, ZONE 2, BEING 171,001.71 FEET NORTH
AND 1,774,444.78 FEET EAST AND RUNNING BY GRID AZIMUTHS MEASURED CLOCKWISE FROM TRUE
SOUTH:

306°00' FEET AFFECTING TMK 2-2-3-005-004,
29°20' FEET AFFECTING TMK 2-2-3-005-004;
56°15' FEET AFFECTING TMK 2-2-3-005-004,
1°55 FEET AFFECTING TMK 2-2-3-005-004;
289°00' FEET AFFECTING TMK 2-2-3-005-004;
316°50 FEET AFFECTING TMK 2-2-3-005-004;
334°55' FEET AFFECTING TMK 2-2-3-005-004,;
332740 FEET AFFECTING TMK 2-2-3-005-004;
358°55" FEET AFFECTING TMK 2-2-3-005-004;

W00 =~ O 0 W R e










A TEMPLATE
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Purpose of the Trail

= To preserve, protect,
reestablish as necessary, and
maintain a substantial portion
of the ancient coastal ala loa
(long trail) and associated
resources and values, along
with linking trails on or
parallel to the shoreline on
Hawai‘i Island

To provide for a high quality
experience, enjoyment,

and education — guided by
Native Hawaiian protocol and
etiquette — while protecting
the trail’s natural and cultural
heritage and respecting private
and community interests




Community Vision for the
Trail

Communities along the route expressed
a vision for this national historic
treasure. The Ala Kahakai NHT will:

preserve ancient and historic
trails within the corridor and
tell the stories of those who
use them

provide access to practice
traditional lifestyles and
malama ‘aina (care for the land)

protect sacred sites, historic
places, and natural areas

become a living classroom for
educating Hawai‘i’s people and
visitors

offer opportunities for
community partnerships based
on the ahupua‘a concept

create safe and well-kept
places for spiritual, cultural,
and recreational practices

unite local communities
around common goals to
preserve Hawai'‘i’s culture and
environment




The Ala Kahakai NHT is a dynamic,
living cultural resource reflecting the
values of an island people and their
continuing responsible relationship
with their community, land, and
ocean resources.

What we will preserve, protect, and interpret:

= stories of stewardship and the cultural

heritage of an island people including oral
histaries, newspaper accounts, diaries,
archives, photographs

remnants of the ahupua‘a land
management system that allowed for
cultural and economic self-sufficiency and
sustainable abundance

connection of the ahupua‘a system and
cultural stewardship values and patterns
to management of the Ala Kahakai NHT







