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e The Planning Commission Meeting will be at:

Lihu’‘e Civic Center, Moikeha Building
Meeting Room 2A-2B
4444 Rice Street, Lithu‘e, Kaua‘i, Hawai’i

e Oral testimony will be taken on specific agenda items, at the public meeting location indicated
on the meeting agenda.

®  Written testimony indicating your 1) name or pseudonym, and if applicable, your position/title
and organization you are representing, and 2) the agenda item that you are providing comment
on, may be submitted on any agenda item in writing to planningdepartment@kauai.gov or mailed
to the County of Kaua‘i Planning Department, 4444 Rice Street, Suite 473, Lithu‘e, Hawai‘i 96766.
Written testimony received by the Planning Department at least 24 hours prior to the meeting
will be posted as testimony to the Planning Commission’s website prior to the meeting
(https://www.kauai.gov/Government/Boards-and-Commissions/Planning-Commission). Any
testimony received after this time will be retained as part of the record, but we cannot assure the
Commission will receive it with sufficient time for review prior to the meeting.

IF YOU NEED AN AUXILIARY AID/SERVICE, OTHER ACCOMMODATION DUE TO A DISABILITY, OR AN
INTERPRETER FOR NON-ENGLISH SPEAKING PERSONS, PLEASE CONTACT THE OFFICE OF BOARDS &
COMMISSIONS AT (808) 241-4917 OR ADAVIS@KAUAI.GOV AS SOON AS POSSIBLE. REQUESTS MADE
AS EARLY AS POSSIBLE WILL ALLOW ADEQUATE TIME TO FULFILL YOUR REQUEST. UPON REQUEST, THIS
NOTICE IS AVAILABLE IN ALTERNATE FORMATS SUCH AS LARGE PRINT, BRAILLE, OR ELECTRONIC COPY.

4444 Rice Street, Suite A473 « Lihu'e, Hawai'i 96766 + (808) 241-4050 (b)
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PLANNING COMMISSION MEETING NOTICE AND AGENDA
Monday, November 10, 2025
9:00 a.m. or shortly thereafter
Lihu‘e Civic Center, Moikeha Building
Meeting Room 2A-2B
4444 Rice Street, Lihu‘e, Kaua‘i, Hawai‘i

A. CALLTO ORDER
B. ROLLCALL

C. APPROVAL OF AGENDA

D. MINUTES OF THE MEETING(S) OF THE PLANNING COMMISSION

| 1. August 26, 2025. |

[2. September9, ZOZF‘

E. RECEIPT OF ITEMS FOR THE RECORD

F. HEARINGS AND PUBLIC COMMENT

1. Continued Agency Hearing

a. None for this meeting.

2. New Agency Hearing

a. None for this meeting.

3. Continued Public Hearing

a. ZA-2026-1: A bill (2969) for an ordinance amending Chapter 8, Article 27 of the Kaua'‘i
County Code 1987, as amended, relating to Shoreline Setback and Coastal Protection.
The purpose of this Ordinance is to amend the Shoreline Setback Ordinance by adding
safeguards that protect life and property and ensure the longevity and integrity of
Kauai’s coastal and beach resources along the shoreline = KAUAI COUNTY COUNCIL.

[Director’s Report, Received, Hearing Continued, 8/26/2025].

1. Director’s Report pertaining to this matter.

4. New Public Hearing

COUNTY OF KAUAI, PLANNING DEPARTMENT.

a. County Zoning Amendment (ZA-2026-2) A petition for a bill to amend Ordinance No.
PM-2001-356 as amended in part by Ordinance No. PM-2006-385 to rezone
approximately 171.72 acres of real property situated at Kapalawai, Makaweli, Island
of Kaua'‘i, State of Hawai‘i, identified by Kaua‘i Tax Map Key (4) 1-7-005:001 to the
designations that existed prior to Ordinance No. PM-2001-356, as amended =

1. Transmittal of public testimony to Planning Commission.
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G. CONSENT CALENDAR

1

2.

3.

Status Reports

a. 2025 Annual Report on the progress of compliance and conditions of the subject
permits for SHERATON KAUAI RESORT in accordance with condition No. 4 of Special
Management Area Use Permit SMA(U)-2007-13, Class IV Zoning Permit Z-IV-2007-29,
Project Development Use Permit PDU-2007-25, Tax Map Keys: (4)2-8-015:043, 044 &
082; 2-8-016:003, 004, Poipu, Kauai = KAUAI BLUE INC. (FORMERLY SVO PACIFIC,

INC. & VSE PACIFIC, INC.)

1. Director’s Report pertaining to this matter,

Director’s Report for Project(s) Scheduled for Agency Hearing

a. None for this meeting,

Class Il Zoning Permits

a. None for this meeting.

H. GENERAL BUSINESS MATTERS

1.

Petition to Revoke Special Management Area Use Permit SMA(U)-2002- 6, Project
Development Use Permit PDU-2002-15, and Class IV Zoning Permit Z-IV-2002-20 pertaining
to Kaua'i Tax Map Key (4) 1-7-005: 001, Kapalawai, Makaweli, Island of Kaua'i, State of Hawai'i.

Director of Planning’s Recommendation to Revoke Applicant Jens Olsson Non-Conforming
Use Transient Vacation Rental Certificate TVNCU #5032 and Issue an Order to Show Cause
and Set Hearing; Memorandum in Support of Petition; Declaration of Kaaina S. Hull; Notice of
Meeting; and Certificate of Service, 2672 Pu’uholo Road, Tax Map Key (4)26007007-1, Koloa
Kauai.

a. Notice of Appeal of Revocation of TVNCU Permit #5032 from Jens E. Olsson dated
October 13, 2025.

Petition to Appeal Action of the Planning Director in the Administration of the Subdivision
Ordinance as Provided for in Chapter 9 of the Kauai County Code, as Memorialized in That
Certain Letter Dated July 22, 2025, Subdivision Application No. S-2023-1; Kukuiula Parcels A2,
F2, F3 for properties located at Lawai Ahupuaa, Kona District, Island of Kauai, Tax Map Key
No. (4) 2-6-022:020, BBCP Kukuiula Development, LLC received on July 28, 2025. [Referred to
Contested Case Hearing, 8/12/2025].

a. Notice of Withdrawal of Petition to Appeal Action of the Planning Director in the
Administration of the Subdivision Ordinance as Provided for in Chapter 9 of the Kauai
County Code, as Memorialized in That Certain Letter Dated July 22, 2025, Subdivision
Application No. S-2023-1; Kukuiula Parcels A2, F2, F3 for properties located at Lawai
Ahupuaa, Kona District, Island of Kauai, Tax Map Key No. (4) 2-6-022:020.
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4. In the Matter of a Notice of Violation and Order to Pay Fines, for 1) illegal commercial events
within the Agricultural District (weddings, retreats, spiritual events and private ceremonies)
and the failure to cease and desist and secure the required permits, and 2) the construction
of seven (7) yurts without the required permits, related to the property located at Hui Road,
Anahola, Kauai, TMK 49003001, KALALEA TRUST, applicant, as Appeal File CC-2025-1.

a. Petitioners’ equitable objection to County of Kauai’'s Memorandum in opposition to
entry of default.

I. COMMUNICATIONS

1. None for this meeting.

J. COMMITTEE REPORTS

1. Subdivision Committee Report

a. Subdivision Application No. S-2025-1
Sueoka Store Expansion Project
SMK, Inc.
Proposed 11-Lot Consolidation into 1-Lot
TMKs: (4) 2-8-008: 020, 022 - 029, 034, 035
Koloa, Kaua‘i

b. Subdivision Appiication No. S-2025-8
Calipjo Properties, LLC.
Proposed 4-Lot Subdivision
TMK: (4) 3-3-021: 048
Nawiliwili, Niumalu, Lithu‘e, Kaua‘i

c. Subdivision Application No. S-2026-3
State of Hawai‘i / Charles K. and Eileen I. Bright
Proposed 2-Lot Consolidation
TMKs: (4) 4-6-027: 010 and 025 (por.)
Kawaihau, Kapa‘a, Kaua‘i

d. Subdivision Application No. S-2023-1
Kukui‘ula Parcel A2F2F3 Subdivision
BBCP Kukui‘ula Development, LLC.
Proposed 31-Lot Subdivision
TMK: (4) 2-6-022: 020
Lawai, Koloa, Kona, Kaua‘i

e. Subdivision Application No. S-2024-2
Moloa‘a Farms, LLC. et al.
Proposed 11-Lot Subdivision
TMK: (4) 4-9-009: 001
Moloa‘a and Papa‘a, Kawaihau, Kaua‘i
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f. Subdivision Application No. 5-2019-4
Tim Beckman and Mira Hess
Proposed 4-Lot Consolidation and Re-subdivision into 3-Lots
TMKs: (4) 2-8-014: 038 and 042
Koloa, Kaua'‘i

K. UNFINISHED BUSINESS (For Action)

1. CLASS IV ZONING PERMIT (2-1V-2025-6), USE PERMIT (U-2025-4), and SPECIAL PERMIT (SP-
2025-1) to conduct outdoor commercial events, including but not limited to weddings and
public/private gatherings, on a parcel situated along the mauka side of Kaumualii Highway in
Kalaheo (formerly Olu Pua Gardens site), situated approximately 0.5 mile west of Kalaheo
Town, approximately 3,000 feet mauka of the Halewili Road/Kaumuali‘i Highway intersection,
further identified as Tax Map Key: (4) 2-4-007:016, containing a land area of 12.285 acres =
OLU PUA GARDENS LLC. [Director’s Report Received, 12/24/2024; Hearing Closed, Deferred,
1/14/2025; Deferred, 6/10/2025; Deferred, 8/12/2025].

a. Transmittal of supplemental information to Planning Commission.

L. NEW BUSINESS {For Action)

1. None for this meeting.

M. EXECUTIVE SESSION

Pursuant to Hawaii Revised Statutes Sections 92-4 and 92-5(a)(4), the purpose of this executive
session is to consult with the County's legal counsel on questions, issues, status, and procedural
matters. This consultation involves consideration of the powers, duties, privileges, immunities, and/or
liabilities of the Commission and the County as they relate to the following matters:

1. ZA-2026-1: A bill (2969) for an ordinance amending Chapter 8, Article 27 of the Kaua‘i County
Code 1987, as amended, relating to Shoreline Setback and Coastal Protection. The purpose of
this Ordinance isto amend the Shoreline Setback Ordinance by adding safeguards that protect
life and property and ensure the longevity and integrity of Kauai’'s coastal and beach resources
along the shoreline = KAUAI COUNTY COUNCIL. [Director’s Report, Received, Hearing
Continued, 8/26/2025].

2. County Zoning Amendment (ZA-2026-2) A petition for a bill to amend Ordinance No. PM-
2001-356as amended in part by Ordinance No. PM-2006-385 to rezone approximately 171.72
acres of real property situated at Kapalawai, Makaweli, Island of Kaua‘i, State of Hawai‘j,
identified by Kaua‘i Tax Map Key (4) 1-7-005:001 to the designations that existed prior to
Ordinance No. PM-2001-356, as amended = COUNTY OF KAUAI, PLANNING DEPARTMENT.

3. 2025 Annual Report on the progress of compliance and conditions of the subject permits for
SHERATON KAUAI RESORT in accordance with condition No. 4 of Special Management Area
Use Permit SMA(U)-2007-13, Class IV Zoning Permit Z-1V-2007-29, Project Development Use
Permit PDU-2007-25, Tax Map Keys: (4)2-8-015:043, 044 & 082; 2-8-016:003, 004, Poipu,
Kauai = KAUAI BLUE INC. (FORMERLY SVO PACIFIC, INC. & VSE PACIFIC, INC.)

PLANNING COMMISSION — MONDAY, NOVEMBER 10, 2025 PAGE 5



4. Petition to Revoke Special Management Area Use Permit SMA(U)-2002- 6, Project
Development Use Permit PDU-2002-15, and Class IV Zoning Permit Z-IV-2002-20 pertaining
to Kaua'i Tax Map Key (4) 1-7-005: 001, Kapalawai, Makaweli, Island of Kaua'i, State of Hawai'i.

5. Director of Planning’s Recommendation to Revoke Applicant Jens Olsson Non-Conforming
Use Transient Vacation Rental Certificate TVNCU #5032 and Issue an Order to Show Cause
and Set Hearing; Memorandum in Support of Petition; Declaration of Kaaina S. Hull; Notice of
Meeting; and Certificate of Service, 2672 Pu’uholo Road, Tax Map Key (4)26007007-1, Koloa
Kauai.

6. Petition to Appeal Action of the Planning Director in the Administration of the Subdivision
Ordinance as Provided for in Chapter 9 of the Kauai County Code, as Memorialized in That
Certain Letter Dated July 22, 2025, Subdivision Application No. S-2023-1; Kukuiula Parcels A2,
F2, F3 for properties located at Lawai Ahupuaa, Kona District, Island of Kauai, Tax Map Key
No. (4) 2-6-022:020, BBCP Kukuiula Development, LLC received on July 28, 2025. [Referred to
Contested Case Hearing, 8/12/2025].

7. Subdivision Application No. 5-2025-1
Sueoka Store Expansion Project
SMK, Inc.
Proposed 11-Lot Consolidation into 1-Lot
TMKs: (4) 2-8-008: 020, 022 — 029, 034, 035
Koloa, Kaua‘i

8. Subdivision Application No. S-2025-8
Calipjo Properties, LLC.
Proposed 4-Lot Subdivision
TMK: (4) 3-3-021: 048
Nawiliwili, Niumalu, Lthu‘e, Kaua‘i

9. Subdivision Application No. S-2026-3
State of Hawai‘i / Charles K. and Eileen 1. Bright
Proposed 2-Lot Consolidation
TMKs: (4) 4-6-027: 010 and 025 (por.)
Kawaihau, Kapa‘a, Kaua‘i

10. Subdivision Application No. 5-2023-1
Kukui‘ula Parcel A2F2F3 Subdivision
BBCP Kukui‘ula Development, LLC.
Proposed 31-Lot Subdivision
TMK: (4) 2-6-022: 020
Lawai, Koloa, Kona, Kaua‘i

11. Subdivision Application No. S-2024-2
Moloa‘a Farms, LLC. et al.
Proposed 11-Lot Subdivision
TMK: (4) 4-9-009: 001
Moloa‘a and Papa‘a, Kawaihau, Kaua’i
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12. Subdivision Application No. S-2019-4
Tim Beckman and Mira Hess
Proposed 4-Lot Consolidation and Re-subdivision into 3-Lots
TMKs: (4) 2-8-014: 038 and 042
Koloa, Kaua'‘i

13. CLASS IV ZONING PERMIT (2-1V-2025-6), USE PERMIT (U-2025-4), and SPECIAL PERMIT (SP-
2025-1) to conduct outdoor commercial events, including but not limited to weddings and
public/private gatherings, on a parcel situated along the mauka side of Kaumualii Highway in
Kalaheo (formerly Olu Pua Gardens site), situated approximately 0.5 mile west of Kalaheo
Town, approximately 3,000 feet mauka of the HalewiliRoad/Kaumuali‘i Highway intersection,
further identified as Tax Map Key: (4) 2-4-007:016, containing a land area of 12.285 acres =
OLU PUA GARDENS LLC. [Director’s Report Received, 12/24/2024; Hearing Closed, Deferred,
1/14/2025; Deferred, 6/10/2025; Deferred, 8/12/2025].

N. ANNOUNCEMENTS

1. Topics for Future Meetings.

The following regularly scheduled Planning Commission meeting will be held at 9:00 a.m., or
shortly thereafter, on December 9, 2025. The Planning Commission anticipates this meeting
to be held in-person at the Lihue Civic Center, Moikeha Building, Meeting Room 2A-2B, 4444
Rice Street, Lihue, Kauai, Hawaii. The Commission will announce its intended meeting method
via an agenda electronically posted at least six days prior to the meeting date.

0. ADJOURNMENT
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DEPARTMENT OF PLANNING

KA’AINA HULL, DIRECTOR
JODI A. HIGUCHI SAYEGUSA, DEPUTY DIRECTOR

DEREK S.K. KAWAKAMI, MAYOR
REIKO MATSUYAMA, MANAGING DIRECTOR

SPECIAL MANAGEMENT AREA (SMA) Minor Determinations

Date (Action) SMA Minor Permit Location (TMK) Activity/ structure
number
9.26.2025 (Approved) | SMA(M)-2026-6 Koloa (2-6-011:006) Construction and

installation of a new
Individual Wastewater
System (IWS) and concrete
driveway.

10.03.2025 (Approved) | SMA(M)-2026-7 Lihu‘e (3-2-003:030) Construction/ New
Individual Wastewater
System (IWS).

10.03.2025 (Approved) | SMA(M)-2026-8 Kekaha (1-3-010:113) Construction/ New
Individual Wastewater
System (IWS).

10.13.2025 (Approved) | SMA(M)-2026-9 Kapa‘a (4-1-004:034) Construction/ New
Individual Wastewater
System and Grass Crete
driveway.
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Pursuant to Section 8-27.8 (6) of the Kaua‘i County Code (1987), as amended, the following shoreline
setback determinations by the Director are disclosed for purposes of public notification.

November 10, 2025

SHORELINE SETBACK DETERMINATIONS

Application
No.

Name of Applicant(s)

Property I.D.
(Tax Map Key)

Location

Development/Reasons

SSD-2026-10

Village Manor

4-3-007:013

Kapa‘a

Stair demolition and rebuild
at Building A./ Required
setback: 130.7 ft. Work is 311
ft beyond required setback.

SSD-2026-11

Christopher and Ani Turner

5-8-008:006

Hanalei

Proposed new single-family
dwelling and ADU. The
required shoreline setback is
89 feet, and the dwelling is
located an additional 361 to
389 feet inland from that
required setback.

SSD-2026-12

Village Manor

4-3-007:013

Kapa‘a

Stair demolition and rebuild
at Building C./ Required
setback: 130.7 ft. Work is 311
ft beyond required setback.

SSD-2026-13

Jeff Lewis

1-3-003:022 CPR
Unit 1 and 2

Kekaha

New rock wall/ Rock wall is
located more than 40 feet
from shoreline.
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KAUA'I PLANNING COMMISSION
REGULAR MEETING
August 26, 2025
DRAFT

The regular meeting of the Planning Commission of the County of Kaua'i was called to order
by Chair Francis DeGracia at 9:09 a.m. - Webcast Link: https://www.kauai.gov/Webcast-

Meetings

The following Commissioners were present:

Mr. Gerald Ako
Ms. Helen Cox
Mr. Francis DeGracia
Ms. Glenda Nogami Streufert
Mr. Jerry Ornellas
Ms. Lori Otsuka

Excused or Absent

The following staff members were present: Planning Department - Director Ka'aina Hull; Staff
Planner Kenny Estes, Dale Cua; Staff Services Leila Kim; Planning Secretary Shanlee Jimenez;
Office of the County Attorney - Deputy County Attorney Laura Barzilai, Office of Boards and
Commissions - Support Clerk Lisa Oyama.

Discussion of the meeting, in effect, ensued:

CALL TO ORDER

Chair Francis DeGracia: Good morning. The time is 9:09, I'd like to call to order the Planning
Commission meeting for Tuesday, August 26, 2025. Could we get a roll call vote, Mr. Clerk.

ROLL CALL

Planning Department Director Ka'aina Hull: Roll call, Mr. Chair. Commissioner Ako?

Commissioner Gerald Ako: Here.

Mr. Hull: Commissioner Cox:

Commissioner Helen Cox: Here.

Mr. Hull: Commissioner Ornellas?

Commissioner Jerry Ornellas: Here.

DA.
1 NOV 10, 2025


https://www.kauai.gov/Webcast-Meetings
https://www.kauai.gov/Webcast-Meetings

Mr. Hull: Commissioner Otsuka?

Commissioner Lori Otsuka: Here.

Mr. Hull: Commissioner Streufert?

Commissioner Glenda Nogami Streufert: Here.

Mr. Hull: Chair DeGracia?

Chair Francis DeGracia: Here.

Mr. Hull: You have a quorum, Mr. Chair. 6:0.

Chair DeGracia: Thank you.

APPROVAL OF AGENDA

Mr. Hull: Next is the Approval of the Agenda. The department recommend amending the agenda
first to reflect, L. New Business items to directly proceed their respective agency hearings in
G.2.

Ms. Cox: I move we approve the agenda as suggested.
Ms. Streufert: Second.

Chair DeGracia: Okay, Commissioners, motion on the floor is to approve the agenda as amended
by the clerk. We'll do a voice vote on this. All in favor say aye. Aye (unanimous voice vote).
Opposed. Hearing none, motion carries. 6:0.

MINUTES OF THE MEETING(S) OF THE PLANNING COMMISSION (None)

Mr. Hull: Next, we have Minutes of the Meeting of the Planning...oh, I apologize. There are no
previous minutes, so we move directly into Committee Reports. I’1l turn it over to the
Subdivision Committee Chair.

RECEIPT FOR ITEMS FOR THE RECORD (None)

COMMITTEE REPORTS

Subdivision Committee Report

Subdivision Committee Chair Gerald Ako: Good morning. The Subdivision Committee met this
morning. We had six items on the agenda, however four of the items were Extensions for
Requests. Requests for Extensions and two of them were a request for termination of a prior
permit, so with that, if you have any other questions.

Chair DeGracia: If no questions, Commissioners, I’ll seek a motion.




Ms. Streufert: I move to approve the Subdivision Committee Report.
Ms. Cox: Second.

Chair DeGracia: Okay, Commissioners, motion on the floor is to approve the Subdivision
Committee Report. If there's no discussion, we'll take a voice vote. All in favor say aye. Aye
(unanimous voice vote). Oppose. Hearing none, motion carries. 6:0.

HEARINGS AND PUBLIC COMMENT (None)

Continued Agency Hearing (None)

New Agency Hearing

Mr. Hull: Next, we move on to New Agency Hearing, 2.A.

CLASS IV ZONING PERMIT Z-1V-2026-1 to allow the construction of a 42,000
square feet warehouse/distribution facility and associated site improvements on
Lot 4 of the Ahukini Business Park Subdivision in Lihue, involving a parcel
situated on the makai side of Kapule Highway and immediately adjacent to the
County of Kauai Ahukini Transfer Station, further identified as Tax Map Key: (4)
3-7-002:021 and containing a total area of 14.671 acres - BHD LAND
DEVELOPMENT LLC. [Director's Report Received, 8/12/2025].

1. Director's Report pertaining to this matter.
2. Transmittal of agency comments to Planning Commission.

Mr. Hull: I don’t have anybody signed up to testify on this agenda item. Are there any members
of the public that would like to testify on this agenda item? Seeing none, the department would
recommend closing agency hearing.

Unknown Woman from public audience: For the applicant (inaudible)?

Mr. Hull: Oh no, no, during the...yeah, this is just for public testimony.

Unknown Woman from public audience: Okay. Thank you.

Ms. Cox: I move we close the agency hearing.
Ms. Otsuka: Second.

Chair DeGracia: Commissioners, motion on the floor is to close agency hearing on this agenda
item. Any discussion? Hearing none, we'll take a voice vote. All in favor say aye. Aye
(unanimous voice vote). Oppose. Motion carries. 6:0.

Mr. Hull: With that I'll turn over to the staff planner to give the Directors Report, and then as the
applicant’s here and if they’d like to give a brief presentation, so we may have to take a small
recess when we get into them, to set them up, but I'll turn over to Kenny for now.



Staff Planner Kenny Estes: Good morning, Chair and members of the Planning Commission. I'll
go over the report for the record.

Mr. Estes read the Summary, Project Data, Project Description and Use, Additional
Findings, Preliminary Evaluation, and Preliminary Conclusion sections of the
Director’s Report for the record (on file with the Planning Department).

Mr. Estes: I'll hold off on the department 's recommendation.

Chair DeGracia: Okay. Thank you. Commissioners, any questions for the planner or the
department?

Ms. Streufert: (Inaudible). It’s on. Got it. On this 14.671-acre property there’s a 42,000 square
foot facility, but I don't see that where that's going to be located on the, on the...

Mr. Estes: They provided a site plan with the application, which shows the proposed facility on
the lot.

Ms. Streufert: I can’t seem to find it. I’ll ask the applicant (inaudible).
Mr. Hull: (Inaudible). I’'m certain they’ll be going over that in their presentation as well.

Chair DeGracia: Commissioners, any further questions? Additional? I have a question for the
department, but this is not concerning our application, but just curious about parking
requirements in industrial under that Section 87.3 and what is the logic behind having only one
parking stall for each 3 employees? (Inaudible). It doesn't pan out in my mind.

Mr. Hull: Yeah, well, philosophically from a zoning perspective, parking standards are
absolutely arbitrary, that you will look across to zoning code to zoning code to zoning code and
every zoning code for each different municipality will have different parking requirements, so
how they're created, I'm not sure where three came from originally in 1972. There is some, you
know thought within the planning industry that the parking requirement should just be turned
over the applicants and they know their parking better than government does. Having said that,
sorry, little parking rant there. The one in three you can surmise that not every employee is going
to be on site during the working hours, so you don't necessarily need a parking stall for every
single employee employed by an operation and that they'll be there during different times. but
being that generally of the belief that operations know their parking better than us, like the
question would be pointed to ask the applicant as well whether or not that's (inaudible).

Chair DeGracia: It's just on a case by case, but this is just written into the code.

Mr. Hull: It's written in the code, we have to apply it but yeah...

Chair DeGracia: Okay. Thank you. Commissioners, any further questions? If not, do we need a
few minutes to...




Ms. Streufert: Is that the same...I'm sorry, for the parking thing, is that also the same rationale
for the number of photovoltaic recharging stations because there's only five and I don't know
how that works.

Mr. Hull: The...so, the trigger for photo, for, not photovoltaic, but I think you’re talking about
EV charging stations.

Ms. Streufert: I’'m sorry, yes.

Mr. Hull: EV charging stations is off of what the code requirements are once you hit 100 units,
so many additional EV charging stations are required. The 100 units is in state law and then the
county law goes a bit beyond that.

Chair DeGracia: Okay, Commissioners, anything further for the department? If not, did I hear
that they need a few minutes. ..

Mr. Hull: Kenny, are they set up already or are they going to take some time to set up before?
Mr. Estes: I believe they have to set up.

Chair DeGracia: Okay.

Mr. Hull: Maybe a 5-minute recess.

Chair DeGracia: We'll take a short recess for setting up.

The Commission went into recess at 9:25 a.m.
The Commission reconvened from recess at 9:27 a.m.

Chair DeGracia: Okay. Thank you for your patience. I'd like to call the meeting back to order.

Mr. Hull: And with that I'll turn it over to the applicant, BHD Land Development LLC.

Ms. Onaona Thoene: Mahalo nui. Can you folks hear me okay? Alright. Good morning, Chair,
Commissioners, Planning Director, and Planning Staff. My name is Onaona Thoene and I
represent the applicant, BHD Land Development LLC. We thank you folks for hearing this
application this morning. We prepared just a very brief PowerPoint presentation to bring up
some of the visuals from our application to help orient you with our project. With me today are
Steve Bachman and Tracy Hammer of BHD. We also have a number of our technical consultants
with us should you folks have any questions on the project. So, as reported by the Planning
Department this project is going to be cited on Lot 4 of the Ahukini Makai Subdivision. Project
is located near the Lihu'e Airport and the Lihu'e Refuse Station. So, that's right here, you can see
it on the map. The line is designated in the State Land Use Urban District and it's zoned in the
General Zoning, General Industrial Zoning District. As they reported the projects approximately
42,000 square feet, warehouse and distribution facility on approximately 8.8 acres of a larger
14.6-acre parcel. The proposed warehouse and distribution use is a permitted use in the General
Industrial Zoning District and is consistent with the General Plan and the urban center
designation. In terms of economic benefits, we are expecting that this project will create




approximately 169 permanent employment positions on the island. So, with that, I'll go ahead
and turn it over to Steve and Tracy to provide you some additional details on the project site plan
and elevations.

Mr. Steve Bachman: Good afternoon, good morning, sorry, afternoon back in Arizona. Can you
guys hear me okay?

Mr. Hull: Yes.

Mr. Bachman: Okay, great. I'm Steve Bachman with BH DevCo, also the owners of BHD Land
Development, which is the LLC. that we are (inaudible) contract to purchase this land through.
My partner is Tracy Hammer; he's sitting to my left. We're happy to be here, so thank you guys
for taking the time to hear our application. Love to give you a little overview of what the site
looks like, certainly answer the question about where the 42,000 square foot facility is within the
overall subdivision, but to start I guess I'll tell you in 30 seconds about us. So, BHD is a national
developer that works directly for end users, so we do not (inaudible) developments, so there is
always an actual user behind us that is certainly the case here. I'm always under, and Tracy 's
always under an NDA, Non-Disclosure Agreement, so we can't specifically talk about who we
are representing. So, therefore we go under project code names. This one we call Project
Winston. And we're very happy to be in front of all of you to talk about Project Winston.
Certainly getting answer any questions you have about operations, how the building functions,
hours of operation, the type of construction, all those things. We just wanted to kind of tell you
who we are, and that it's not just the two of us up here, there is a, an end user behind us. So, as to
the site plan, what you see in front of you is the overall 14-acre parcel and within the, what I'll
call (inaudible), right side or what appears to be east, but it's more the South side is the regional
retention facility for the Ahukini Subdivision that is being developed currently by Grove Farm.
So, that is the drainage facility that will serve the entire project, so within the 14-acres that
includes that portion of the project as well as our project, which is on the plan, west side. So, I
don't know if we have anything that shows the overall subdivision but...

Ms. Theone: (Inaudible).

Mr. Bachman: We could potentially get there if you want to see how it fits within the overall
subdivision, but to kind of go through the operations of the site and what we're currently showing
you, is the area in the center of the colored areas is the actual building, and just for the record I'd
like to make, I'd like to make a correction for the record, when we submitted the application we
submitted it as a 35,994 square foot building, with a 6,545 foot canopy area, since that time, and
is often the case, there's minor modifications that get made as we start to work with the end user
on some design elements, very minor in this case, but for the record I'd like to state that we are
now showing a 36,148 square foot building with 5,015 square feet of canopy, so the total square
footage of the overall, call it canopy and building area is now 41,163 square feet, whereas before
we were a little over 42,000. So, minor modification, but just wanted it for the record state that.
That is within the kind of the blocked area in the middle. The canopy area is over the green area,
those are the parking stalls for the vans that we'll be leaving the facility to go make parcel
deliveries. The blue area is where the vans park when they're not in operation. They come in,
they park or go through and then go to the green area to back in, get loaded with packages and
then exit out of the facility. The yellow area is where the employees park in. To the question
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earlier, we certainly exceed the standard and that is often the case with almost all of these
buildings, do...you know exceed the standards of what the local codes are. I would agree that the
codes are sometimes a little bit outdated in how they, how they interpret what the employment or
what the, you know, facilities will be for current industrial buildings. We design it for the end
user and for their potential growth, potential, so that is what the yellow area is and the yellow
area is a total of 89 parking stalls currently. I should mention that the blue area is 46 parking
stalls and the green dock area includes 9 loading docks for those vans. The red area to the plan
north is where the trucks would come in with the prepackaged addressed packages, they would
be unloaded in the red area, that is 6 depressed dock areas, we're going to show you the next
slide that shows you a little bit of the elevation of the building. So, that is a depressed dock you
see it down here in the bottom right, so that's a 4-foot high dock area, so the trucks back in there,
they unload the packages, they then get sorted by the employees inside of the facility, they then
get ready to go into the vans and as the vans pull up they get loaded into the vans and off to their
final destination. The other view, so that view is kind of from what would be the plan southeast
corner looking at the canopy and look at the dock area. The other view is kind of from the plan
southwest corner looking back at the building, showing where the office entry is. On the...there
under that canopy as well as the canopy itself for the van loading, so that is kind a, kind of the
overall design and operations for the facility. Certainly happy to answer any questions. Often
we’re asked about timelines, so I’d be happy to give you just a very quick timeline. You know,
as you all know, I believe you guys have approved the overall subdivision agreement that
subdivision for Grove Farm and their master development. They are currently under construction
with their master plan doing their phased grading, utilities, paving, all the things they're supposed
to do and they're doing a great job, we're enjoying our relationship with them. So, a lot of what
we're doing within this project kind of gets dovetails into what they're doing for the master
development, master subdivision standpoint. So, based on their timing, we will continue with the
design, again assuming, well not assuming, but hoping that we get your approval today. We
would kick off our design, go through design and be planning to commence construction in
2026, with a building opening and operating in 2027. And that does coordinate with the
construction activity that Grove Farm is doing within the overall subdivision. So, with that, kind
of a general overview of off site by them, our timing and then I'm happy to answer any questions
or Chair, if you have no questions at this time, I'll turn it back to Onaona and she’ll give you a
little bit more on the project.

Ms. Theone: Thanks, Steve. Just a couple more slides here again, so this is all part of our
application showing, you know generally where the location of the property, General Plan
Designation, Zoning Designation, State Land Use, flood zone, tsunami zone, and SMA, and
because the portion of the project as you can see back in this slide, very kind of top corner of the
project, portions in the SMA, we did apply for SMA Minor Permit and it covers just some simple
elements that are located in the SMA that you can see, here we have perimeter fencing, bio swell,
landscaping, we have a trash enclosure a little bit of some pavement areas and then of course a
portion of the regional retention basin. So, that SMA Permit was granted on August 11%, and
then lastly, we did get the Shoreline Setback Determination, so this graphic here shows, you
know the shoreline, it's the 100 setback in relation to the project. So, you know we just again,
thank you folks very much for your time, hearing our application. We have the approvals that
we're going through to get this project going and our team is available for questions if you have
any.



Chair DeGracia: Commissioners, questions for the applicant?

Mr. Ako: Real quick, if I can. Relative to the Refuse Transfer Station, where is that? Real close,
right?

Ms. Theone: It's the next door neighbor, yeah.
Mr. Ako: On the Hanama'ulu side?

Ms. Theone: On the south side...right?

Mr. Ako: South side...

Mr. Bachman: It’d be to the south, yes.

Ms. Theone: So, right here, these guys are right...the refuse station if you can see, that's their
parcel right there. See if I can get a better...here we go.

Mr. Bachman: Yeah, there you go.
Mr. Hammer: (Inaudible) corner of the building, that white (inaudible).

Mr. Ako: So, as I come into Ahukini as ’'m going to the beach, it's on the left, mauka side? Next
to the...

Ms. Theone: Ahukini Road... sorry, okay.

Mr. Ako: Which is the...

Ms. Theone: So, the beach is on this side, yeah, the refuse station is right here.
Mr. Hull: So, behind (inaudible).

Mr. Bachman: So, we’re above the beach...

Ms. Theone: Yeah.

Mr. Bachman: ...but adjacent to the refuse station.

Ms. Theone: Yeah.

Mr. Ako: Got it. Okay.

Ms. Cox: So how...I know that you've met the setback requirements, but how close are you to
the bay, and what is the visibility?

Mr. William Eddy: Good morning. My name is William Eddy with Kodani & Associates
Engineers. We’re the civil engineer consultants for the project. So, the...on the map here there's
two red lines, the first red line that is closest to the (inaudible) that says Hanama'ulu Bay, is the




certified shoreline. And that is really just what it sounds like, it's...the vegetation line of the bay,
and then there's a 100-foot setback from that, and so that's where development has restrictions.
So, the terrain there is quite steep, it's like a rocky headland there, you can kind of see it when
you fly into the airport where it's rocky shoreline, and so the elevation at the project site is...I’'m
kind of guessing, but maybe about 80 feet (inaudible) sea level.

Ms. Cox: Okay.

Mr. Eddy: And then at the edge of the property there, is close to the top of the slope where that
Lot 4 is kind of a nice plain surface, and you know it was a sugar cane field at one time and then
it drops off quite steeply to the ocean. So, there are nice views of Hanama'ulu Bay from this lot
for sure, but there's also a lot of trees along the cliffside...

Ms. Cox: So, if you’re down on the bay you’re not going to see the building...or will you?

Mr. Eddy: You won’t...it’s...the angles just don’t work out. Maybe if you were directly across
the bay and then looking through the trees and, you know it's up at a higher elevation, so we
haven't really done any studies as such, but I wouldn't expect that you could see the building
itself, it's not a tall building...

Ms. Cox: Right.
Mr. Eddy: ...it's a (inaudible) 28 feet in height, yeah.
Ms. Cox: Thank you.

Mr. Hull: There's a Shoreline Setback Ordinance Amendment on the agenda, and Ms. Diamond
is sitting in the back, so I just want to clarify a certified shoreline is no longer the vegetation line,
it is the highest (inaudible) to the highest (inaudible).

Ms. Cox: That’s right.
Mr. Hull: As enumerated in the Supreme Court ruling per Diamond v State, so, thank you.

Ms. Streufert: Before you go. I just have a couple of questions. I misstated my question earlier. I
did see this map, but I cannot quite figure out how close you are to the approach, the airport
approach or the airplane approach because I'm more concerned about...I'm concerned about the
view plain, but I am more concerned about the safety because it is so close to the airport. So,
could you explain a little bit about what kinds of mitigating factors you're using to ensure that
there is safety that we can assure safety at the airport?

Mr. Eddy: Okay. All of Ahukini Makai Subdivision is subject to an agreement with the
Department of Transportation Airports Division and the name of the agreement is called
Avigation Agreement, and so there's rules for development within the subdivision and per the
agreement. One of the conditions of the Avigation Agreement is that each development submits
to the FAA, the Federal Aviation Administration for a certain permit for development in
proximity to an airport and so there's a standard application and we've completed that
application, and then the FAA does a, they call that aeronautical study and the application seems
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to be most concerned with tall things like antennas and also with lighting, and so they have it
reviewed and approved the application for this project. So, that would be an FAA approval.

Ms. Streufert: So, I see this report from the Department of Transportation that was included in
this and their comments included complying with conditions and terms outlined in the
memorandum of agreement of mitigation measures for traffic and there are a few others in here.
Would this be acceptable if this were also part of the conditions for approval? If this is from the
department or the state Department of Transportation?

Mr. Bachman: Yeah, from the applicant standpoint, we do adhere to and are part of the overall
subdivision and we do understand that Grove Farms is adhering to the criteria that they have
been told by the DOT, so we would be fine if that was a condition of our approval.

Ms. Streufert: Which is this particular document.

Mr. Hull: Yeah, to clarify. So, that conditions, sorry, Hawai'i Department of Transportation
submitted separate comments to this particular application that aren’t necessarily the exact same
comments typed (inaudible) subdivision requirements, and so what the commissioner is asking
is, would you, as the applicant be open to an amendment to the department's proposed conditions
of approval to incorporate the HDOT comments as requirements as well.

Mr. Bachman: Just to our project application or to the overall? Because I can't, we can't agree to
something...

Mr. Hull: No, no, yeah, it’d just be for, just for your project site application. Correct.
Mr. Bachman: Yeah, we've reviewed those and we don't see any issue with that. That'd be fine.

Chair DeGracia: Commissioners, further questions.

Ms. Otsuka: I...
Mr. Ornellas: Yes, I'm...
Ms. Otsuka: Go ahead.

Mr. Ornellas: I'm just curious as to why, and I don't think you can answer the question, but I'm
just curious to why the end user wishes to remain anonymous. I mean if they coming to Kaua'i
to do business here and they’re a reputable firm, you would think that they would have no
problem telling us who they are.

Mr. Bachman: Yeah, you're probably right that I can't answer that for them, what I can tell you is
that it is not specific to Hawai'i, it's not specific to this project, it is the standard course of
business that my partner and I have to go through. We would love to tell you, but we just can't do
the NDA, but yeah, the reason for why they want to remain somewhat anonymous I don't, I
wouldn't speculate I guess as to what that is, but we do...our experience with this particular end
user is that they are a great end user, they are of the highest quality, and when the time is right
they do make announcements so that everyone knows who they are. So...
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Mr. Ornellas: As you can see our names are right here, right, so...we can’t be anonymous.
Mr. Bachman: Yes, understood.

Mr. Ornellas: Thank you.

Mr. Bachman: Thank you.

Mr. Ako: If I can follow up on that and if you cannot tell us, who could?

Mr. Bachman: Who could? The end user only can, themselves.

Mr. Ako: And would they be willing to disclose that to this Commission?

Mr. Bachman: To this Commission today, I don't believe that they would be willing to disclose
that. But I can't speak for the end user on that specific item.

Mr. Ako: Okay.

Chair DeGracia: I got a question. In the application...

Mr. Hull: Sorry, I just gotta...just with the way the conversations going, I just want to also, just
point out that the department when we accept applications, just is reviewing the proposal as long
as the landowner is authorizing the proposal to be, you know, applied for, there's no way that the
department can compel, you know what the specific operation is. We have to look at the
operation as proposed regardless of who is applying. So, that’s why the department can’t...I
mean [ think we all know who we're talking about, but...

Chair DeGracia: My question is, there was a section on community outreach and it stated that
when an application is submitted and accepted by the department that you would initiate, so two
part question, what is the goal of that community outreach and then the other part is, where are
you at with this outreach to the community?

Mr. Bachman: We would...a lot of that has been done through the master subdivision, we're
working closely with Grove Farm, where they have had, you know many meetings over the last
call it 10 plus years with the community. They've given us you know names and contacts of
people to be reaching out to. Some of them with the end user and we are beginning and working
through that process now. We have our cultural team with us here today and will continue to
follow up with kind of some, what I’d call key stakeholders with both the end user and with
Grove Farm. But a lot of that outreach was done and approved or done, done through the
subdivision agreement that Grove Farm already completed.

Chair DeGracia: Okay.

Mr. Bachman: But nothing (inaudible) that.

Chair DeGracia: Specific to this project though, has there...is there goals for the community
outreach specific to this project or...
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Mr. Bachman: Absolutely.

Chair DeGracia: What is your goal?

Mr. Bachman: Yeah, the goal for the end user and we’ll be alongside them is to have community
outreach to reach out to different stakeholders within, you know local community to start to
integrate with local groups as to employment as they get closer to, assuming an approval and
moving forward, you know getting closer to bringing employment on, so they have what they
call, you know some of these, some of the things you'll see in here are what they call, like flex
drivers, I believe it was in the application, there are local, there are opportunities for local people
to work for them not just as an employee, but otherwise through other contract things and they
will engage with the community directly for that, and that they've had, you know we will have,
my partner and I will engage with the community through the contractor base, so while we
haven't hired a general contractor yet, we hope to in the coming months and when we do that we
will have outreach to the contractor community as well, so that we have sub-contractors that are
all, you know have an opportunity to see the project as well, which is typical of all the projects
we work on, Mr. Chair, but here I think, you know we certainly have already had those
conversations with them, (inaudible) my partners met with, you know three different general
contractors, Swinnerton, Layton and PLC...

Mr. Hammer: PCL.

Mr. Bachman: PCL. And you know, with part of that direction being that local outreach will be
part of what we will pursue with the, the contracting of this project for construction.

Chair DeGracia: Thank you, and you brought us something interesting, what is a flex driver and
what's the difference between a flex driver and an employee driver?

Mr. Bachman: I don't know that I can fully answer it 100% accurately, but I'll give it a shot and
someone will tell me if I, if I messed it up behind me. A flex driver is not an actual true
employee of the end user, they are a contract employee that works through a contract to have the
opportunity to drive for that end user, so there's separate things that are set up, so there's full time
employees, they're employees, you know with the, you know kind of call it the typical
employment base, but then there also are flex drivers, which are not direct employees, but have
contracts with the company to drive and some of those are done through what they, you know it's
part of this outreach where they do have, where they work within the local community to find,
you know leaders for that on that opportunity to bring others in.

Chair DeGracia: Thank you. And then one last question. I was looking at the rendering of the
warehouse, how are you guys planning on cooling it down for workers inside?

Unknown Male: It will be an air-conditioned warchouse.

Chair DeGracia: Okay.

Unknown Male: And then when I was going to add to the outreach, we have reached out to four
general contractors, and all have a local presence and certainly work on the islands and as part of
RFP to the general contractors, will be outreach to the local folks, so we will have a diversity
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component as part of that RFP, where we'll set goals and objectives for the project and then I do
think as well it's good to add the sustainability portion to that, it is a company that's focused on
low carbon emissions, there will be a recycling program, we do have the 5 EV charging stations
as required, but there's definitely a goal and a target to hire local wherever we can.

Chair DeGracia: Thank you. Because this operation, it looked this a considerable operation and
the size of it would like to see a good partnership with the community. Thank you.
Commissioners, any further questions?

Ms. Streufert: I do. Go ahead.

Mr. Ako: Let's see, I think one of the big issues that we face here on Kaua'i is the fact of, you
know our economic stability that we have here. The big issue is that we're just losing our next
generations that are moving off island because one, they cannot afford to stay here or the lack of
job opportunities. I know you mentioned that there's about 69 jobs that this project here will
employ. What type of jobs are we talking about? About the 69 or whatever that number is.

Mr. Bachman: Yeah, I think it’s a 169.
Mr. Ako: 169.

Mr. Bachman: 169. You know, drivers, warehouse workers, maintenance, there's a variety of
things that people that work within the warehouse. There's also obviously the people that oversee
them, so the management of the of the facility and things like that, so a myriad of things, but a
lot of, you know, it's, this is a true warehouse facility, it's a distribution facility and it is a
delivery facility, so it will be, you know warehouse workers and drivers.

Mr. Ako: So, if we talking about salary, any idea about what that average, what the mean salary
would be for an employee.

Mr. Bachman: I don't know that myself and I wouldn't guess, especially since we're talking about
here in the islands where I'm not sure what the, what the pay is myself but...

Mr. Ako: And you also mentioned that the warehouse itself will...it's going to be a warehouse
and distribution center, yeah, what does that mean? That means products will be coming in and
going out as well as products that will be stored within the facility for say, distribution.

Mr. Bachman: Generally, the project, so to go back to the site plan, so, prepackaged things come
in daily into the red area, which would be the unloaded through by in the docs, so they come in
through trucks and get unloaded. They then, the workers then sort them.

Mr. Ako: And those are designated for no particular individual or residents, they're just this
block of goods that are coming in.

Mr. Bachman: No, no. They are already prepackaged.

Mr. Ako: Prepackaged.
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Mr. Bachman: Yes so, they already have been, delivery station wise, someone has already made
an order, that package has been put into the box that has your name on it and then it gets shipped
to this from a from a...through a truck from another facility and then gets sorted and gets placed
on a van and gets delivered out to your house or whomever 's house or business from this
facility. So, it's not actually storing overnight, you know a bunch of materials that are going to be
orders placed for them to be packaged in this facility, that is not the current operation of this
facility, it's more things coming in, warehoused, loaded, sorted throughout the day and then
distribute it out later in the day. John?

Unknown Male: Yeah, that was right and (inaudible). Very good.

Mr. Bachman: John Karnowski is the Traffic Engineer for us, as well as works actually for this
particular end-user, so he is very familiar with their operations and can help answer questions as
well.

Mr. John Karnowski: And then what I was going to add real quick as well, if you do read the
type 4 application I think there's a great section or paragraph in there in regards to the
employment, the hourly wage, the benefits that the client provides, but the great written narrative
that I think does speak to Steve's point that, you know this client is a great steward of the
community and they hold that in very high regard, but there's a lot of detailed information in the
application.

Ms. Otsuka: I have a question. With the amount of vehicles proposed, was there any discussions
regarding our future need for above ground fuel station?

Unknown Male: Fuel station.

Ms. Otsuka: Fuel...

Mr. Karnowski: I don't think that's part of the plan.

Ms. Otsuka: Okay. Thanks.

Ms. Streufert: On page 4 of your application it that says that there is going to be, using, handling
or storing hazardous materials in the ordinary course of business. It’s on page 4. And there was a
concern in the Director’s Report about drainage with the airport runway area so close, and also it
goes into the potentially go into Ahukini Bay, can you address that?

Mr. Karnowski: I'll try and touch on the hazardous materials to start. Currently and initially there
are no plans to store hazardous materials. I know it was part of the clients operation on occasion
they may have facilities that do store hazardous materials and if that were to occur there would
certainly be a follow up process to the requirements entitlement side of that as far as what, how
those materials may be handled, but initially no hazardous materials.

Ms. Streufert: And the drainage part of that...is that...
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Mr. Karnowski: The drainage is part of the overall Master Plan as Steve had mentioned, the area
to plan (inaudible), the large basin, that is a self-contained basin, so we will not be sending any
stormwater off property, if you will, that’1l all be contained within the master basin.

Ms. Streufert: So, this is all part of the Master Plan, but not specifically to this project. Is that
correct?

Mr. Karnowski: When the Master Plan was designed this particular lot was planned as part of
that overall master retention detention basin, so...

Ms. Streufert: Okay.

Mr. Ako: At 40,000 square feet, warehouse, are you aware of, if there's any other warehouse or
distribution center on the island equivalent to...it's about the size of Longs, right? About 40,000
square feet. Are you aware of any other warehouse or distribution center on island or maybe in
state, maybe might be a better question, that exist?

Mr. Bachman: On the island, not aware of any. Certainly, there are other opportunities or other
things in state, absolutely. On O'ahu there's buildings that big and larger, but here on Kaua'i,
(inaudible) I don't know of any nor have I seen it. But what I can say to that is that, you know the
way that these operations get designed and specifically for this type of facility is that every
building is...it's not a cookie cutter at all. We, my partner and I have developed many of these
buildings around the country and this one might be 42, the next one might be 26, the next one
might be 87, every building is designed for the market based on the capacity of what the end user
specifically believes the needs of that community are, so this is not an over designed, if anything
it's the right size for the market with maybe a little bit of room for growth and expansion, but
yeah they (inaudible) to really, especially in this product type, there are other buildings that
another users would work with, where they do just kind of building the same building often, but
that is certainly not the case for this facility, since it is right sized.

Mr. Hull: The only one I can think of, Commissioner, would possibly be the building supply
warehouse in Lawa'i.

Mr. Ako: Lawa'i.

Mr. Hull: It’s not receiving things from the airport, per say, but receives material and then
distributes the material.

Ms. Otsuka: Comment, I appreciate the investment in the Hawai'i workforce, it says the end user
invest up to $5250.00 per associate annually to support their educational enrichment and career
goals, so I appreciate that.

Chair DeGracia: I've got a question. This facility is it designed mainly to self-perform instead of
contracting out your business or will it also, or and will it expedite the current service that's
going on now?

Mr. Bachman: I'll talk in general because again I'm not the end user, but our understanding is
both of those things will be true. One, it will...these efforts are designed to expedite delivery to
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enhance the customers experience with the end user by not relying on others to do the delivery,
specifically. So, by having the delivery network more contained, I believe it is easier for this end
user to control the outcome a little more and they, and it will enhance customer experience, may
shorten some other delivery timelines and third, it may take the relief off of some other facilities
that are, that are a little bit stressed by the need to assist this particular end user. So...and again
we're seeing this, my partner and I are working on this with them in many locations and we
we've heard that, call that second hand information, but in other presentations that I'm, so I'm
kind of repeating what I've, what I've heard previously, but I do believe that to be the case.

Chair DeGracia: Thank you. Appreciate it.

Mr. Ako: I have one question. You know, as you just mentioned there that the, you relieving
stress from some of the other, I guess distributors that are out there, does that mean we moving
employees from one enterprise to another enterprise or are we increasing the workforce itself?

Mr. Bachman: I don't know that I could answer that myself.

Mr. Karnowski: Yeah, I think what I would add, you are increasing the workforce and what we
do see nationally is some of the other entities are overstressed and they can't keep up with the
volume, so it's more of a volume capacity timing consideration than it is an employment
consideration.

Mr. Ako: Just wondering because I think right now we're looking at employment, unemployment
at about 2.4%, 2.3%, and I think when you looking for the need for labor, where does that labor
come from (inaudible), so, you know if we actually want to be increasing the workforce I think
that's really good, yeah. We're bringing the 2.3% even further down, but I think at 2.3% you
almost looking at a, everybody that's ready, willing and able to work, yeah, are already working,
yeah at that level. Okay, so I'm hoping that you increasing the work, the labor workforce.

Ms. Streufert: Is there a requirement for workforce housing?
Mr. Hull: Not that I’'m aware of.

Chair DeGracia: Okay, Commissioners, any further questions for the applicant and or the
department? Or any further comments?

Mr. Ornellas: Yeah. You know, this type of operation is one that lends itself readily to
automation, to what extent are these sorting lines automated.

Mr. Karnowski: This is all manual sorting, so this isn't a highly automated facility, so there's
some conveyors in it, but it's all supported by the labor.

Mr. Ornellas: Thank you.

Chair DeGracia: Commissioners, anything further? All right I guess we'll be ready for the
Director’s recommendation or unless we need to take a...we can take a recess for (inaudible) of
the conditions.
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Mr. Hull: Well, the departments recommendation stands as it is, with the proposed
recommendation of approval. Did the applicant have any objections to those recommended
conditions of approval?

Mr. Bachman: No objections.

Ms. Streufert: I would also like to consider adding all of the recommendations from the
Department of Transportation for safety and as you have stated previously you have no problems
with that, so if we could add that with one change to those.

Mr. Hull: Yeah, there's one condition in there, Commissioner, almost all the conditions
recommended by, sorry if I take a step back, generally speaking, the department is hesitant about
incorporating other agencies comments as a clearing house set of conditions of approval and
recommending it (inaudible) this body, this body absolutely has the ability and authority to do it,
but generally the department would recommend not doing that because agencies are signatories
to the building permit and will sometimes change their requirements post Planning Commission
actions whereby will necessitate coming back to the Commission, so generally we recommend
not, but for those agencies that are not signatories to building permits, that is, I think in a, an
appropriate action to consider adopting their conditions that they're recommending. HDOT is not
a signatory to the building permits, I think it's absolutely appropriate to consider adopting it.
There is just one condition that HDOT is recommending that I'll be honest, from the departments
standpoint we have a bit of a concern on, and it has to do with the fact that, I think it's Condition
3, which states that based on the information provided, the proposed projects does not anticipate
to significantly impact the state highway system, however in the event that there are any
unexpected traffic issues attributed to the project, the applicant shall mitigate them to the
satisfaction of HDOT, at no cost to the state. That one, you know, all the other are pretty much
reiterations of code requirements that they are (inaudible) to stand by those code requirements.
This one is kind of an open-ended cart blanch, well HDOT would never do something, but like,
in the extreme and in a hyperbolic statement, HDOT could be like, oh, there’s too trucks on the
road, we need you to build another lane to Kapa'a. I’'m not saying they’re to do that, but that's
where there's some...it's (inaudible) simplified and if, you know perhaps, Commissioner, we
could take a 5 or 10 minute recess and I can discuss with the applicant potential amendments that
they might be open to, which I think will implement the intent of the condition while not leaving
it entirely open-ended.

Ms. Streufert: Thank you. I would like that.

Chair DeGracia: Okay. We’ll take a 10-minute recess.

The Commission went into recess at 10:09 a.m.
The Commission reconvened from recess at 10:17 a.m.

Chair DeGracia: Like to call the meeting back to order. And are we ready for the Director’s
recommendations?

Mr. Hull: Yeah, so the department still holds to its original set of recommended Conditions of
Approval and the department is also by reference, recommending all of HDOT's
recommendations be included as a new Condition 6, with HDOT's recommendations being
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alphabetized with the final one being numerical and specifically the departments recommending
one small change to Conditions 3 of HDOT, which be Condition C, as recommended to read as
follows; based on the information provided the proposed project is not anticipated to
significantly impact the state highway, however in the event that there are any unexpected traffic
issues attributed to the project the applicant shall mitigate them to the satisfaction of the Planning
Department will work in consultation with HDOT to make that determination.

Ms. Streufert: Should it state the Kaua'i Planning Department?

Mr. Hull: I can say that, I can adjust it, to the satisfaction of the Kaua'i Planning Department,
who will work in consultation with HDOT to make that determination.

Unknown Male: I guess (inaudible).

Mr. Bachman: We do not object, we accept that modification. Thank you.

Chair DeGracia: Okay. Commissioners, any further discussion on the, the amendment? Any
concerns?

Ms. Cox: No.

Chair DeGracia: If not, then are we going back to the Director’s recommendation?

Mr. Hull: No, that was it.

Chair DeGracia: Or that was it? Okay. Commissioners, any further discussion?

Ms. Cox: Yeah. I just had a...I was thinking about seems to be there’s a, I don’t know if it’s a
contradiction, but at least a possible problem, and that is Gerald pointed out, Commissioner Ako
pointed out that our unemployment rate is very low and you also said that you were going to be
increasing the workforce rather than just moving people, so it seems like, either the project is
going to steal jobs because of the unemployment rate is so low that people are going to leave
other jobs to come to you or you really are going to increase the workforce, which is great, but
then we have a housing problem and I was just wondering if you could speak to how you would
imagine this working.

John Karnowski: I do know as part of the overall Master Plan with Grove Farms they do have a
affordable housing component to that, which I think is a compliment to the overall Master Plan
and I think based on the job growth and opportunities coupled with the overall Master Plan and
the affordable housing component there I think they complement one another and then, you
know from a job employment standpoint, you know certainly understand the low employment
rate, but the objective and goal is to certainly, you know create new jobs and I think the benefits
that come along with it and, you know when you really have a chance to read the Type 4
application and the written narrative, you know I think it does a great job just beyond the
employment consideration factor of what the client tries to do in the community, so a lot of great
information in that section without getting into a lot of detail.

Ms. Cox: Thank you.
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Mr. Hull: I apologize to interject at the last minute, right before (inaudible) and action be called.
Recognizing that we have two separate agenda items, we have the Agency Hearing, which was
closed this morning, and we have the actual New Business, technically we didn't call for public
testimony on the New Business. So, if you guys could take a seat and we’ll call for any public
testimony.

Ms. Theone: Thank you, folks.

Mr. Hull: Sunshine Law, sorry about that. So, while the Agency Hearing has been closed for this
item there is technically a business section, New Business section. Is there any, we don’t have
anybody signed up, but there is anybody in the public that would like to testify on this agenda
item? Okay, seeing none. Thank you.

Chair DeGracia: Thank you. With that, Commissioners, any further questions? If not, I'll
entertain a motion.

Ms. Streufert: I move to approve Class IV 4 Zoning Permit, Z-IV-2026-1, with the amendments
suggested by the department,

Ms. Otsuka: Second.

Chair DeGracia: Okay. Commissioners, motion has been made and seconded to approve Class
IV Zoning Permit, Z-1V-2026-1, with the additional condition. Do we have any further
discussion before we go to a roll call vote? Okay, hearing none, could we get a roll call vote, Mr.
Clerk.

Mr. Hull: Roll call, Mr. Chair. Commissioner Ako?
Mr. Ako: Aye.

Mr. Hull: Commissioner Cox?

Ms. Cox: Aye.

Mr. Hull: Commissioner Ornellas?
Mr. Ornellas: Aye.

Mr. Hull: Commissioner Otsuka?
Ms. Otsuka: Aye.

Mr. Hull: Commissioner Streufert?
Ms. Streufert: Aye.

Mr. Hull: Chair DeGracia?

Chair DeGracia: Aye.
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Mr. Hull: Motion passes, Mr. Chair. 6:0.

Chair DeGracia: Okay. Thank you.

Mr. Hull: Moving on to number, G.2.b.

SPECIAL MANAGEMENT AREA USE PERMIT (SMA(U)-2026-1), CLASS
IV ZONING PERMIT (Z-1V-2026-2), and USE PERMIT (U-2026-1) to
accommodate improvements to the existing Wastewater Treatment Plant
(WWTP) on property identified as the Ching Young Village Shopping Center in
Hanalei Town, further identified as 5-5190 Kuhio Highway, Tax Map Key: (4) 5-
5-002:040, containing a total area of 2.485 acres = MICHAEL G. CHING, ET
AL. [Director's Report Received, 8/12/2025].

1. Director's Report pertaining to this matter.
2. Transmittal of agency comments to Planning Commission.

Mr. Hull: We don't have anybody signed up to testify in this agenda item, but is there any
member of the public that would like to testify on this agenda item?

Ms. Theone: Just mahalo to you all. Thank you very much.

Mr. Hull: Seeing none, the department would recommend closing the agency hearing.
Ms. Streufert: I move to close the agency hearing.

Ms. Cox: Second.

Chair DeGracia: Okay. Commissioners, motion has been made and seconded to close the agency
hearing on this agenda item. We’ll take a voice vote. All in favor say aye. Aye (unanimous voice
vote). Oppose. Hearing none, motion carries. 6:0.

Continued Public Hearing (None)

NEW BUSINESS (For Action)

Mr. Hull: Moving into the business, New Business for this agenda item and agency hearing
previously listed. The department’s going to call right now for any public testimony on this item.
Seeing none, the department will turn it over to Dale for the Director’s Report pertaining to this
matter.

Staff Planner Dale Cua: Good morning, Mr. Chair and members of the Planning Commission.

Mr. Cua read the Summary, Project Data, Project Description and Use, Additional
Findings, Preliminary Evaluation, and Preliminary Conclusion sections of the
Director’s Report for the record (on file with the Planning Department).

Chair DeGracia: Thank you. Commissioners, any questions for the department, planner?
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Ms. Streufert: On the historical resources, it says that SHPD, this is their application, it says that
SHPD requested submittal of the HRS 6E form to formally begin their review processes, the
appropriate document was submitted to SHPD. Has any response been received?

Mr. Cua: We're still waiting for their reply.
Ms. Streufert: Okay.

Chair DeGracia: Commissioners, any other questions for the department? If not, I'd like to invite
the applicant up to add or applicants representative. We have anybody in the room? Good
morning. If there's anything you'd like to add to the report from the department and be available
for any questions from the Commissioners.

Ms. Otsuka: Should they state their names?

Mr. Larry Harper: My name is Larry Harper; I'm the General Manager of Ching Young Village.

Mr. Waioli Forrest: I’'m Waioli Forrest, the Assistant Manager, and, you know, it's a long time
coming, we've been looking to update this for the couple of years, and we just look forward to
getting the approval and, hopefully, you know, allow us to improve (inaudible) the shopping
center (inaudible). Oh...yeah, we’re just hoping to improve the environment, the community
and, you know just update the existing shopping center, so it just optimizes our operations, you
know.

Chair DeGracia: Commissioners, any questions for applicant?

Ms. Otsuka: You mentioned you're the General Manager and Assistant of the village?
Mr. Forrest: Yeah.

Mr. Harper: The shopping center.

Ms. Otsuka: The shopping center. Thank you.

Ms. Streufert: After this project is completed, what will happen to the temporary wet water
treatment...product.

Mr. Harper: The temporary...

Ms. Streufert: Yeah, but...

Mr. Harper: (Inaudible).

Ms. Streufert: ...right, the temp...there’s a temporary WWTP, I can’t think of what the “P” is.

Mr. Harper: It's basically just a rented temporary system, and then the company that we rent
from (inaudible).

Ms. Streufert: Okay, so then the old one will then be taken out...
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Mr. Forrest: Decommissioned, yeah.
Ms. Streufert: Okay, because it’s not in (inaudible).
Mr. Forrest: Oh, sorry about that.

Chair DeGracia: Commissioners, anything further? The applicant or department or would you
guys like to start a discussion? If not, you know if you'd like to, get the departments Director’s
recommendation.

Mr. Cua: Chair, the department stands by its recommendation. There are a total of 8 conditions
listed. I did want to make a note that Condition No. 8, there's a small little amendment to the
condition where it would read, the Planning Commission reserves the right to add, modify or
delete conditions of approval. But other than that it’ll stand by its original recommendations.

Chair DeGracia: Okay. Thank you. Commissioners, last questions, discussion. If not, I'll
entertain a motion.

Mr. Ako: Let's see, regarding Special Management Area Use Permit, SMA(U)-2026-1, Class IV
Zoning Permit, Z-IV-2026-2, and Use Permit, U-2026-1, I move to approve.

Ms. Otsuka: Second.

Chair DeGracia: Okay, Commissioners, motion on the floor is to approve Special Management
Area Use Permit, SMA(U)-2026-1, Class IV Zoning Permit, Z-1V-2026-2, and Use Permit, U-
2026-1. Any last minute discussion before we go to a roll call vote?

Ms. Cox: Do we have to mention that the little modification?

Chair DeGracia: With the, with the correction and addition to Condition No. 8. Okay, if not, no
further discussion. Could we get a roll call vote, Mr. Clerk.

Mr. Hull: Roll call, Mr. Chair. Commissioner Ako?
Mr. Ako: Aye.

Mr. Hull: Commissioner Cox?

Ms. Cox: Aye.

Mr. Hull: Commissioner Ornellas?

Mr. Ornellas: Aye.

Mr. Hull: Commissioner Otsuka?

Ms. Otsuka: Aye.

Mr. Hull: Commissioner Streufert?
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Ms. Streufert: Aye.

Mr. Hull: Chair DeGracia?

Chair DeGracia: Aye.
Mr. Hull: Motion passes, Mr. Chair. 6:0.

Chair DeGracia: Thank you.

Mr. Ako: Thank you.
Mr. Forrest: Thank you.

New Public Hearing

Mr. Hull: Next on the agenda, the final agenda item is;

ZA-2026-1: A bill (2969) for an ordinance amending Chapter 8., Article 27 of the
Kaua'i County Code 1987, as amended, relating to Shoreline Setback and Coastal
Protection. The purpose of this Ordinance is to amend the Shoreline Setback
Ordinance by adding safeguards that protect life and property and ensure the
longevity and integrity of Kauai's coastal and beach resources along the shoreline

= KAUAI COUNTY COUNCIL.
1. Director's Report pertaining to this matter.
2. Transmittal of agency comments to Planning Commission.

Mr. Hull: Do we have any members of the public that would like to testify on this agenda item?
If you could state your name and three minutes for testimony.

Ms. Caren Diamond: Aloha Caren Diamond. I just want to thank Planning Department and
support the changes to this. I think all the changes are excellent, the Director’s Report explains
everything. And really amazing and I just want to add my support for all the changes and thank
you. Aloha.

Chair DeGracia: Thank you.

Ms. Otsuka: Thank you.

Mr. Hull: Is there any other members of the public who would like to testify on this agenda item?
Seeing none...moving...okay, generally at this point the department would give its report, the
staff planner assigned to this agenda item is out sick today. I can go over briefly, so you can
understand. Ultimately, we're asking for deferral to have a little more time to digest and then,
yeah, thank you to Ms. Diamond, I've been in discussions with her for now, a year and a half,
trying to massage parts of the ordinance and the implementation of it that could be built better
and then there's some additional things in it as well that go beyond just making the ordinance
better, but the first and foremost, it's kind of a 3-pronged approach, first and foremost is, we've
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noticed over time that, I’'m sorry, with the Shoreline Setback Ordinance, to give it in a nutshell,
the purpose of the setback is to ensure that the built environment is adequately setback from the
shoreline enable to ensure that the new proposed structures are not impacted by coastal hazards,
particularly coastal erosion, but other coastal hazards as well, and then also so that the built
environment proposed new structures as the shoreline moves mauka, those built structures aren't
going to impact and create tension and conflict between the public realm of the beach and the
private realm of the private property, which we often see in coastal areas where land owners
often at times can be found encroaching upon, what is public domain and whether, you know
you're talking about just access issues, traditional issues, gathering and fishing issues, that
conflict between the built environment is part of why the Shoreline Setback Ordinance was
created. A lot of people look at the Shoreline Setback Ordinance, and is like, “oh, it’s just to
make sure the house can we move adequately to accommodate coastal erosion”, that's a part of it,
but that's not the only reason. So, in looking at the proposed amendments, one area where we
found that there has been some insufficiencies in administering the ordinance is when it comes to
renovations, repairs and rebuilds, so when you rebuild a structure in the shoreline setback area,
you are required to move it back or out of the setback, and if you're going to repair a structure in
the setback area, you're allowed to repair up to 50% of the assessed value of the structure. And
what we found is that a fair, not a lot, but some applications over the past have provided a certain
amount that they're proposing to improve the structure by and after we approve it as a repair to
happen, that considerable efforts were made whereby it would appear significant amounts of
money may have been invested in that structure beyond (inaudible) originally listed in the
building permit repair application. And so, the first thrust of what this ordinance does is it grants
the Planning Department the authority to require that after construction has happened, well, one
that renovations and repair, repairs, sorry, anybody asking for repair exemption has to itemize
exactly what is being proposed to be repaired, and the material and labor that's going to go into
those repairs, and so we can itemize and look that it's actually is within the 50% threshold, and
then it also authorized the department that should it require receipts after construction, we
have...it would provide the department ability to require those receipts and if receipts are not
provided, that the department can make a market analysis of what that would have cost it, and
whether through the market analysis or through the receipts, it’s demonstrated at 50% has been
exceeded, it just further clarifies that we can have them either apply for a Shoreline Setback
Variance or they have to remove those improvements. So, that's the first thrust of it. The second
thrust is looking at the minimum buildable footprint, which when building in the setback, right
now the minimum buildable footprint was set at 1,000 square feet. The Planning Commission in
reviewing the variance has to at least consider allowing a minimum of a thousand square foot
dwelling unit, and the proposal reduces it down to 500. Again, reducing that conflict between the
built environment and the public space and what may be subject to coastal hazards. And the 3rd
one, and I don't know if it's not getting that much attention, there’s been a fair amount of
discussion statewide around the draft ordinance and this one doesn't get much discussion, but it's
the one I’m kind of somewhat most excited about. I can't take credit for it. Caren came up with it
and I was, kind of like, is that legal...and the 3rd one is this notion of, even if you're doing
repairs, once you hit and it’s well within that 50%, once you hit 125,000, it's going to (inaudible)
for shoreline structures, it's going to necessitate a shoreline survey be done. And you know,
(inaudible), (inaudible), I’ve even spoke to some private sector attorneys and they're like, oh,
that's asking a lot, and I was like, well, is it legal and they're like, well, in (inaudible), and their
response, no, it’s legal. And this speaks to the conflict that we often see between public users and
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private property and that, you know, we just don't have many surveys of our beaches, we don’t
actually know where that line exists and so, when property owners and not all, I don’t want to
speak poorly and dimly on, and be like, oh, all ocean property owners are the pits and they're
jerks and they're trying to take away public rights, definitely (inaudible) the case, but there are
definitely some, where indeed they are trying to exert additional property, private property rights
on what is otherwise clearly public lands and the reason we have such a hard time pushing back
on those property owners or DLNR has problems pushing back on those property owners, is
because we just don't have many certified shorelines out there and this mechanism, this trigger
could in theory get a substantial part of our beaches that are abutting the built environment,
certified and us (inaudible) stand exactly where that line is. So, I know it’s kind of long winded,
but that's what the proposed bill is in a nutshell. So, I don’t know if there's any questions
commissioners have.

Ms. Otsuka: I have a question. It says the structure cost less than 125,000, but are you taking into
consideration the cost of construction as the years progress? Because you can have the same
today, the value of 125,000 five years from now, the cost of the construction will be higher.

Mr. Hull: Yeah.
Ms. Otsuka: So...

Mr. Hull: Yeah, the...technically with the Coastal Erosion Ordinance there's a study that's done
in every five or seven years to update the erosion rates. And I think, so, it’s constantly
(inaudible) ordinance in that, the erosion rates as time passes are updated through a map
certification at UH, so in theory, every time we update it we could look at increasing, per say, for
inflationary purposes the 125,000 threshold.

Ms. Otsuka: Thank you.

Mr. Ornellas: Along those lines, not only the 125k, but where the property is located. If I'm in
Kapa'a, you know, contractor is going to charge me a lot less than if I say, I’'m in Ha'ena, right,
so it’s kind of a moving target. The other question I had was regarding the 50% rule, is that
based on the current assessed value of the property because that's also a moving target, right?

Mr. Hull: Yes.
Mr. Ornellas: Every year there seems...
Mr. Hull: The assessed value of the structure.

Mr. Ornellas: ...to be...yeah, these beach front properties are assessed at higher values
constantly, right. So, it’s based on the current assessed value.

Mr. Hull: Of the structure, not the property (inaudible)...
Mr. Ornellas: Yeah, of the structure.

Mr. Hull: ...the structure...
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Mr. Ornellas: Right.

Mr. Hull: ...and then if there is some concern around the real property assessed value of the
structure, the applicants provide an appraised amount from an appraiser, who will appraise the
actual structure. So...and usually you can tell...not at all, I mean if it's a clear-cut quick case the
applicants we find will generally use the real property assessment of those structure just because
it's readily available, but as we see some property owners especially in these high-end, larger
units wanting to push that envelope more. I don't think the appraisers are held to a specific
standards, so I'll don’t think they’re out there blowing loads of building up these numbers, but
the real property assessment process as I understand it, is generally kept them on the
conservative side to keep the...so the assessors, generally as I understand it, going a little bit and
as low as they possibly can in their analysis, whereas an appraiser might go a little bit higher, so
you'll almost always see these applications especially for these higher-end properties and the
ones we often come into conflict with using appraisers.

Mr. Ornellas: Yeah, because if you're looking at replacement value then that’s a game changer.

Mr. Hull: Yeah.

Mr. Ornellas: You know, not necessarily (inaudible) maybe an old structure.

Mr. Hull: Yeah.

Mr. Ornellas: And not worth much.

Mr. Hull: Yeah.

Mr. Ornellas: But if the appraiser says, what is the replacement cost of this building today, in
todays dollars, then that's significantly higher.

Mr. Hull: Yeah. Absolutely.
Mr. Ornellas: Thank you.

Ms. Streufert: And this is more of a an overall kind of question. Based upon the data that's here,
in the past century, on average the beaches have lost four inches per year because it's 36 feet for
the last century, and if this is correct based upon those projections, by 2050 it will be double that,
so that'll be eight inches per year, and if you go to 2020 or 2100, it’s two and a half times, so that
would be 10 inches per year. When that happens, where does the private property begin and the
public beaches start? Is that based upon from the...from where it is today or where...each year
that it goes up? So, that the property owners will actually lose land...

Mr. Hull: Yep.
Ms. Streufert: ...as they go on. Is that correct?

Mr. Hull: That is correct.
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Ms. Streufert: So, that's about 10 feet or 10 feet over high tide is always going to be there.

Mr. Hull: Correct. And it moves, right, so in Alisha’s report she's just, she's taking it from the
abstract...an island wide picture of overall. Now granted, if you're sitting on a beach front
property that doesn't mean your property itself is going to be subject to that. It could be subject to
much more than that, it could be subject to less than that, and that's what the coastal erosion
study that the Shoreline Setback Ordinance is attached to intimately, is that erosion rate coastal
study, each area has 50 foot transects of what the erosion rate is, and so, if you're looking at, you
know, a 5-foot erosion rate in front of your property, you're going to have much more than what
Alisha is laying out, but if you have a static shoreline or rocky shoreline it won't necessarily have
the same impacts.

Ms. Streufert: So, if my calculations are correct and I’m not a...I'm a statistician not a
mathematician. By 2100 we could lose something like 67 feet from the shoreline, that's...that's
the significant chunk of land. So, I just wanted to lay that out there. But the other part of it is
Hawaiian burials tended to be on the beach or close to the beach, is that correct? And our policy
about iwi, is that while you're building or when you have any ground disturbing activities then
you have to call SHPD to let them know. When this goes up, when you've got all this erosion and
these iwi may come out, is there any requirement for the landowner or the homeowner to report
this?

Mr. Hull: There generally is, and also to one set of erosion is happening, right, technically the
shoreline being the highest wash of the highest wave, and I'm not a 100% certain on the overall
process, but because the highest wash of the highest wage is going to generally be where erosion
is exposing iwi then it's now technically in DLNR’s domain, that's (inaudible) the public’s fear.
And so, yeah, how, so they're essentially navigating how you deal with those and if there are any
lineal descendants and the appropriate process for reinterning those.

Chair DeGracia: Okay. Commissioners, any further questions for the Director?

Ms. Barzilai: Are we taking substantive action today?
Mr. Hull: No, the department is recommending a deferral, apologies, I’'m looking at the calendar.

Ms. Barzilai: I also wanted to know, Ka'aina, that we opened up a Rule 5, Public Hearing, but |
don’t think we closed it. We opened up the hearing, take testimony...

Mr. Hull: Okay.
Ms. Barzilai: ...we just need to close the Rule 5 hearing.

Mr. Hull: Okay. Sorry. Recognizing what the October agendas are shaping up to be, the
department would recommend deferring this to November 11th. Oh, and I apologize, I believe
somebody from the public was raising their hand. If, Chair, if you’d like to still consider taking
public testimony.

Ms. Barzilai: Yes, because the hearing’s still open.
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Mr. Hull: Yeah. Okay.

Ms. Felicia Cowden: For the record, Felicia Cowden, both as a resident of the North Shore for 40
year, for more than 40 years and as a council member. The pattern is, you know, very simple
houses get rebuilt into something really grand. So, I think, you know there's good questions,
maybe there needs to be a metric on how to determine the percentage of the cost that becomes
the trigger for a significant or even minor change because definitely building cost change, but I’1l
tell you, you have an old house, quaint little old house that becomes a brand new very significant
house. What has bothered me over the years as an individual and then also as a council person is
the landscaping that happens on that that really works almost like a hardened sea wall, and so it
will erode the area next to it, it takes beach areas away. In the past I haven't been down there as
much because I'm kind of busy, but they'll be four houses in a row that add 10 feet one week,
two weeks later another 10 feet are added, two weeks later another 10 feet, till, if you look where
the beach signs are they're 40 feet back and they've taken the view, you know it’s...when you
allow these improvements to happen, not you, but when improvements are allowed that are so
significant typically these people want privacy and is a complete change of the parcel, so it's the
taking of the beach and there's no room to see around, you no longer see the view, you can't walk
around, you can't take your kids there, in the winter time the waves come up. Certainly in
Hanalei when the yards were put quite a long way in, the sand line went back to the normal place
and that was looked at as sea level rise, (inaudible) sea level rise, it was just evidence of the
encroachment on the beach. So, it's just an important element and I am thankful that we had a
community member here who has been diligent on this and is looking at it, and what also
happens when we look the other way on our Shoreline Setback and what is a renovation, these
properties become worth millions and millions of dollars, and so it's very difficult, real property
tax wise and everything else for any of the existing homeowners and people who live there to be
able to continue to live there, so it basically gentrifies and changes, and privatizes the beach in
many ways. So, I just appreciate the intention behind this very, very well needed adaptation.
Thank you.

Chair DeGracia: Thank you.

Mr. Hull: Is there any other member of the public who would like to testify on this item? Seeing
none, the department would recommend closing the public hearing.

Ms. Cox: I move we close the public hearing.
Ms. Streufert: Second.

Chair DeGracia: Okay, Commissioners, motion has been made and seconded to close agency,
public hearing on this agenda item. We'll do a voice vote. All in favor say. Aye (unanimous
voice vote). Opposed. Hearing none, motion carries. 6:0.

Mr. Hull: If there's other questions, Commissioners has, but otherwise we’d be recommending a
deferral to November 11th.

Ms. Streufert: I move to defer Zoning Amendment, ZA-2026-1 to the November 11th meeting.

Mr. Ako: Second.
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Chair DeGracia: Commissioners, a motion has been made and seconded to defer this agenda
item, ZA-2026-1, to the November 11th meeting. Any further discussion?

Ms. Streufert: Can I ask you a question though? November 11th is a holiday.

Mr. Hull: Oh.

Ms. Streufert: It's Veteran's Day.

Mr. Hull: That’s right. So, it would to move to actually, it’s going to be November 12.
Ms. Streufert: The 127

Mr. Hull: Yeah.

Ms. Streufert: I amend my motion to...
Mr. Hull: Sorry.
Ms. Streufert: ...read to November the 12,

Chair DeGracia: Okay. Motion on floor is to defer this agenda item to November 12", Any
further discussion? Okay, if not, we’ll take a voice vote on this one. All in favor say aye. Aye
(unanimous voice vote). Opposed. Hearing none, motion carries. 6:0.

CONSENT CALENDAR (None)

Status Report (None)

Director's Report for Project(s) Scheduled for Agency Hearing

SPECIAL MANAGEMENT AREA USE PERMIT (SMA(U)-2026-2), CLASS
IV ZONING PERMIT Z-1V-2026-3, and USE PERMIT U-2026-2 for the
construction of a farm dwelling unit and associated site improvements within Lot
15 of the Seacliff Plantation Subdivision in Kilauea, involving a parcel situated at
the terminus of Makana'ano Place, approx. 1,200 east of its intersection with Pali
Moana Place. further identified as Tax Map Key: (4) 5-2-004:088 containing a
total area of 5.11 acres = CAROLINE NEAL.

1. Director's Report pertaining to this matter.

Class I1I Zoning Permits (None)

GENERAL BUSINESS MATTERS (None)

COMMUNICATIONS (None)

UNFINISHED BUSINESS (For Action) (None)
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EXECUTIVE SESSION (None)

Mr. Hull: We have no further agenda items, so that will close out the agenda.

Ms. Barzilai: One more thing, Ka'aina, sorry about that. I just want to make sure on the Consent
Calendar that we take note for the record that there's nobody here to testify on the Neal
application, just so we take note. We have one Consent Calendar item it went in and just noting
that nobody was testifying on the item.

Mr. Hull: Is there anybody that would like to testify? We don’t have anybody signed up, but is
there anybody that would like to testify on H. Consent Calendar, 2. Special Management Area
Use Permit 2026-2? Seeing none.

Ms. Barzilai: That’s it.

ANNOUNCEMENTS

Topics for Future Meetings

Mr. Hull: Now we have no further agenda items, except for Announcements. We do have a next
scheduled meeting for September 9, 2025, which will have the Public Agency Hearing for the
Consent Calendar item just discussed, however I think we anticipate quorum not being made.
We’ll verify that further. If quorum is not made then any agenda items get moved to the
subsequent September meeting at the end of the month. With that we have no further items.

ADJOURNMENT

Chair DeGracia: Okay. Commissioners all entertain a motion to adjourn.

Ms. Cox: I move we adjourn.
Ms. Streufert: Second.

Chair DeGracia: Okay. Motion on the floor, a motion has been made and seconded to adjourn
this meeting. We'll take a voice vote. All in favor say aye. Aye (unanimous voice vote).
Opposed. Hearing none, motion carries. 6:0. Meeting is adjourned.

Chair DeGracia adjourned the meeting at 10:53 a.m.
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Respectfully submitted by:

Lisa Oyama,
Commission Support Clerk

( ) Approved as circulated (date of meeting approved).

( ) Approved as amended. See minutes of meeting.
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KAUA'T PLANNING COMMISSION
REGULAR MEETING
September 09, 2025
DRAFT

NO QUORUM

The regular meeting of the Planning Commission of the County of Kaua'i was called to order
by Chair Francis DeGracia at 9:00 a.m. - Webcast Link: https://www.kauai.gov/Webcast-

Meetings

The following Commissioners were present:

Mr. Francis DeGracia

Excused or Absent

Mr. Gerald Ako
Ms. Helen Cox
Ms. Glenda Nogami Streufert
Mr. Jerry Ornellas
Ms. Lori Otsuka

The following staff members were present: Planning Department - Director Ka'aina Hull;
Planning Secretary Shanlee Jimenez; Office of the County Attorney - Deputy County Attorney
Chris Donahoe, Office of Boards and Commissions - Support Clerk Lisa Oyama.

Discussion of the meeting, in effect, ensued:

CALL TO ORDER

Chair Francis DeGracia: Good morning. The time is 9 o’clock, I'd like to call to order the
Planning Commission meeting for Tuesday, September 9, 2025. Roll call, Mr. Clerk.

ROLL CALL

Planning Department Director Ka'aina Hull: Roll call, Mr. Chair. Commissioner Ako is excused.
Commissioner Cox is excused. Commissioner Ornellas is excused. Commissioner Otsuka is
excused. Commissioner Streufert is excused. Chair DeGracia?

Chair DeGracia: Here.

Mr. Hull: Chair, you do not have a quorum. For members of the public, we're aware that at least
three other Commissioners would not be able to make this meeting, so the other Commissioners
didn't...there’s no point in them showing up, but Chair is here for any public testimony because
this is a published agenda so, the Chair came to make sure that public testimony could be
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provided, but without quorum you're unable to have any discussions or take any actions. Having
said that, looking at the list of signups for all agenda items, we don't have anybody signed up to
testify in any agenda item. Is there any member of the public here that would like to testify on
any agenda item? If so, please approach the microphone. Seeing none, no action can be taken on
any agenda items, all agenda items will be moved to the subsequent Planning Commission
meeting on September 23, 2025, and with that.

Chair DeGracia: Do I need a motion to adjourn or should I just adjourn?

Mr. Hull: You can’t even take the vote to adjourn.

Chair DeGracia: Okay. Meeting adjourned.

Chair DeGracia adjourned the meeting at 9:02 a.m.

Respectfully submitted by:

Lisa Oﬁm,wm

Lisa Oyama,
Commission Support Clerk

( ) Approved as circulated (date of meeting approved).

( ) Approved as amended. See minutes of meeting.
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DIRECTOR’S REPORT

I. SUMMARY

Action Required by Consideration for an Ordinance to amend Chapter 8, Article 27
Planning Commission:  Kaua‘i County Code 1987, as amended, relating to Shoreline
Setback and Coastal Protection

Permit Application No.: Zoning Amendment ZA-2026-1

Name of Applicant(s): COUNTY OF KAUA‘I, PLANNING DEPARTMENT

II. PERMIT INFORMATION

AMENDMENTS

X] Zoning Amendment Pursuant to KCC Section 8-3.4(a), as amended, a Zoning
Amendment is necessary because it involves the changing
of legislation text whenever the public necessity and
convenience and the general welfare require an amendment.

] General Plan Amendment

[] Community Plan
Amendment

[] State Land Use District
Amendment

III. LEGAL REQUIREMENTS

KCC Section 8-3.4

Public Hearing August 26, 2025
Date:
Date of July 25, 2025
Publication:
Date of August 18, 2025
Director’s
Report:

| - G.U\A L.
,NO\F/'%€'12'025 6 -
AUGZ6 2025

v:\2026 master files\amendments\zoning\za-2026-1 relating ;6 shoreline setback\report\report-1 8.18v.25_za-2026-1 shoreline _setback_ﬁnal;docx



IV. DESCRIPTION OF THE AMENDMENT

The proposed bill (see attached Exhibit A), amends the Shoreline Setback and Coastal
Protection Ordinance as outlined in Chapter 8, Article 27 of the Kaua‘i County Code. The
purpose of this amendment is to strengthen the existing shoreline setback regulations in
order to more effectively mitigate the adverse impacts associated with the improper siting,
renovation, or improvement of structures located within shoreline setback areas that are
vulnerable to coastal hazards. This amendment is being introduced in recognition of the
increasing variety and intensity of natural hazards- including, but not limited to, tsunamis,
high surf] coastal flooding and erosion associated with sea level rise, and other climate-
related impacts- which pose significant threats to public health, safety, and property. As
these threats continue to escalate, it is the County’s responsibility to take proactive
measures to protect life and property, reduce exposure to coastal hazards, and preserve
Hawaii’s critical coastal and beach resources. This amendment is being proposed as a
direct action to fulfill that responsibility.

To effectuate these changes, the proposed bill includes the following amendments:

e New and Revised Definitions: Introduces and updates definitions to improve
clarity and consistency. New definitions include “Beach,” “Beach Processes,”
“Primary Coastal Dune,” “Sea Level Rise Exposure Area (SLR-XA),” and
“Seawall.” Existing definitions, including “Coastal Hazard,” “Minor structure”
“Repair,” “Revetment,” and “Substantial Construction” are revised.

e Shoreline Setback Line Calculation: Includes an additional 20-foot safety buffer
in the average lot depth calculation and certain existing standard setback
requirements to account for storm surge and sea level rise risks.

Updated Requirements for the Repair of Existing Structures: Establishes
updated requirements for shoreline property owners seeking to repair lawfully
existing structures to better ensure such work does not qualify as a substantial
improvement.

e Shoreline Survey Requirement: Requires a certified state shoreline survey for any

repair project with estimated costs exceeding $125,000.

e Retreat Agreement: Requires the applicant to enter into an agreement to retreat,
relocate, or remove proposed or existing structures before or when the shoreline
reaches the structure(s). This requirement applies to lots identified as being
threatened by sea level rise-related or historical coastal erosion

e Construction Timeline Modification: Reduces the time allowed to initiate and
complete substantial construction within the shoreline setback area.

e Adjustment to Minimum Buildable Footprint for Rebuilding: Reduces the
minimum buildable footprint for rebuilding a dwelling unit that cannot be sited
mauka of the shoreline setback.

e Clarification of Hardship Criteria: Specifies that small lot size does not qualify
as an economic hardship for the purposes of obtaining a hardship variance.

e Enforcement of Removal for Improvements to Existing Structures: Enables the
enforcement of removal of improvements to existing structures, ensuring consistent
implementation of related repair provisions. ,
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Please refer to attached (Exhibit A) proposed draft bill language for further details.

V. AMENDMENT JUSTIFICATION

Hawaii’s beaches are vital socio-ecological habitats that provide a wide range of benefits,
including natural coastal protection from storms, support for tourism and food production,
and the sustenance of diverse ways of life- such as subsistence practices, recreational
activities, historical heritage, and spaces for social connection and spirituality- that are
integral to the identity and well-being of local communities.! Recognizing the significant
benefits of natural resources and the deep-rooted relationships that communities maintain
with beaches and coastlines, the Hawai‘i State Constitution affirms the obligation of the
State and counties to preserve and protect these resources, stating that “the State and its
political subdivisions shall conserve and protect Hawaii's natural beauty and all natural

resource.””

In addition to the constitutional mandate, additional rules and regulations at the county,
state, and federal levels have been enacted to preserve and protect Hawaii’s coastal zones.
At the county level, two primary mechanisms regulate coastal development: the Special
Management Area (SMA) Rules and Regulations and the Shoreline Setback and Coastal
Protection Policy. The SMA Rules and Regulations, adopted in 1975, establish special
controls on development within designated shoreline areas. In 2008, the County of Kaua‘i
adopted its first Shoreline Setback and Coastal Protection Ordinance, creating a
development prohibition zone along the island’s shoreline.

However, despite the constitutional directive and the implementation of regulations to
manage coastal development, studies of historical shoreline change have found that
approximately 71% of Kauai’s beaches are eroding, with shorelines retreating by an
average of 36 feet over the past century and nearly four miles of beach having been
completely lost.> Climate change further exacerbates these challenges, posing a serious
threat to beaches and coastal dune systems, which are highly vulnerable to its impacts.
Projections indicate that by 2050, average shoreline recession may be nearly double that
estimated through historical trends, and nearly 2.5 times by 2100.% In light of these impacts
and projections, it is evident that current regulatory frameworks are inadequate in
effectively preventing long-term coastal erosion and the loss of beach resources. Research
highlights persistent regulatory challenges, including the use of allowances for the

! Bremer, L. L., Coffman, M., Summers. A.. Kelle W. (2022). Managing for diverse coastal uses
and values under sea level rise: Perspectives from O‘ahu, Hawai‘i. Ocean & Coastal Management, 225, 106151.
https://doi.org/10.1016/j.0cecoaman.2022.106151

2HAW. CONST. art. XL, § 1.

3 Fletcher, C.H., Romine, B.M., Genz, A.S., Barbee, M.M., Dyer, Matthew, Anderson, T.R., Lim, S.C., Vitousek,
Sean, Bochicchio, Christopher, and Richmond, B.M., 2012, National assessment of shoreline change: Historical
shoreline change in the Hawaiian Islands: U.S. Geological Survey Open-File Report 2011-1051, 55 p. (Also
available at http:/pubs.usgs.gov/of/2011/1051.)

* Anderson, T.R., Fletcher, C.H., Barbee, M.M. et al. (2015). Doubling of coastal erosion under rising sea level by
mid-century in Hawaii. Nat Hazards 78, 75-103 https://doi.org/10.1007/s11069-015-1698-6
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maintenance and renovation of non-conforming structures, which can further entrench
vulnerability to coastal hazards and accelerate shoreline degradation.’

In response to the growing threat of climate change, Kaua‘i County has taken a léadership
role in strengthening its planning and regulatory framework to address climate impacts. To
address chronic coastal erosion driven by sea level rise, the County amended its Shoreline
Setback and Coastal Protection Policy in 2014, implementing an erosion rate-based setback
calculated from historical shoreline change. Following this, Kaua‘i County adopted its
2035 General Plan in 2018, which called for integrating climate change risks into future
land use, development, and infrastructure planning, as well as periodically updating the
Shoreline Setback and Coastal Protection provisions of the Comprehensive Zoning
Ordinance to reflect the best available sea level rise data. In 2022, the County further
advanced climate resilience by adopting the Sea Level Rise Constraint District, which
established climate-resilient design standards, including elevation requirements informed
by spatial and depth projections for sea level rise.

This proposed bill builds upon these efforts by introducing targeted amendments to the
Comprehensive Zoning Ordinance’s Shoreline Setback and Coastal Protection policy,
aimed at strengthening shoreline protections, preserving the island’s beach resources,
reducing long-term risk, enhancing regulatory implementation, and safeguarding public and
environmental interests. The objectives and justifications for these amendments are
outlined below:

e To enhance consistency and enforceability, the bill adds and clarifies key definitions,
thereby reducing ambiguity in regulatory interpretation and streamlining the
permitting process.

e To ensure permitted development decisions account for future climate change risks,
additional sea level rise considerations are incorporated into shoreline setback
calculations, providing a more accurate and forward-looking buffer from the
shoreline.

e To prevent development from circumventing shoreline regulations through repairs,
the bill includes additional requirements for repairs to lawfully existing structures,
ensuring such work does not qualify as a substantial improvement that would trigger
stricter standards.

o To safeguard public trust resources and maintain lateral beach access, the bill
requires certified shoreline surveys for repair projects exceeding $125,000,
providing clear delineation between public trust lands and private property to help
prevent disputes.

o To minimize reliance on reactive emergency responses that may threaten public
safety and coastal resources, property owners seeking a permit in high-risk areas
must enter into agreements to retreat, relocate, or remove structures once they are
threatened by shoreline erosion.

e To promote risk-informed and timely development, the timeframe to initiate and
complete substantial construction is shortened.

3 Summers, A.. Fletcher, C. H.. Spirandelli, D.. McDonald. K., Over, J.-S.. Anderson, T., Barbee, M.. & Romine. B.
M. (2018). Failure to protect beaches under slowly rising sea level. Climatic Change, 151(3-4). 427443,
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o To limit the scale of a rebuild in hazardous areas, the bill reduces the minimum
buildable footprint for rebuilding a dwelling that cannot be sited mauka of the
setback, ensuring that only smaller structures are constructed, thereby minimizing
risks to property, public safety ,and coastal ecosystems.

o To ensure the appropriate application of hardship variances, the bill specifies that
small lot size does not constitute an economic hardship, thereby preventing it from
being used as the justification for development in hazardous coastal areas.

Please refer to the following Preliminary Evaluation for further discussion.
VI. AGENCY COMMENTS
Attached through separate transmittal.
VII. PRELIMINARY EVALUATION

In evaluating the proposed zoning amendment, the following aspects should be taken into
consideration:

.The County of Kauai’s Shoreline Setback and Coastal Protection policy, outlined in Article
27, regulates the location and type of development near the shoreline with the following
intention:

...to protect life and property, provide access to and along the shoreline, protect and
preserve Native Hawaiian cultural resources and communities threatened by sea level
rise, ensure the longevity and integrity of Kaua'i's coastal and beach resources along
Kaua'i's shoreline and to strengthen shoreline setback requirements in this Article by
incorporating science-based erosion rates established in the Kaua'i Coastal Erosion
Study and current coastal hazard mitigation best practices and strategies. (Ord. No. 979,
December 5, 2014; Ord. No. 1088, February 4, 2021)

Building on this foundation, the proposed bill aims to further strengthen shoreline setback
requirements by integrating the latest coastal hazard mitigation strategies and best
practices. These updates are intended to enhance the County’s ability to protect life and
property, mitigate risks posed by coastal hazards such as erosion exacerbated by sea level
rise, and preserve critical coastal resources.

The specific mechanisms by which the proposed bill intends to achieve these goals— along
with their policy implications and potential impacts— are further examined below.

CZ0O Amendment

Amendment of Sec. 8-27.2 (Definitions)

. : 5|Page
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The proposed bill amends Section 8-27.2 by introducing new and revised definitions.
Below are a each listed amendments pertaining to Section 8-27.2 with their respective
justifications:

1) “Beach” means a coastal landform primarily composed of sand from eroded rock,
coral, or shell material, or any combination thereof, that is established and shaped by

wave action or tidal processes. Beach includes sand deposit in nearshore submerged
areas, or coastal dunes or upland beach deposits landward of the shoreline that provide

benefits for public use and recreation, for coastal ecosystems, and as a natural buffer

against coastal hazards.

- This new definition is being proposed to enhance clarity and consistency in the
application of Article 27. Although the term “beach” is referenced throughout the
existing Shoreline Setback and Coastal Protection policy—as well as within several
newly proposed definitions in the bill—it is not currently defined. Establishing a
clear and specific definition is essential to ensure consistent regulatory
interpretation and effective implementation.

2) “Beach processes” means the dynamic interactions between waves, currents, and
sediment along coastal shorelines, influencing the formation and evolution of beaches.

- The new definition is being proposed because it is frequently referenced throughout
Article 27; however, it currently lacks any definition. For example, when
considering variance approvals, a common criterion requires that the proposed
structure “not adversely affect beach processes”. Therefore, establishing a clear and
precise definition of “beach processes” is essential to promote consistent regulatory
interpretation. This is particularly important for agency personnel, who typically do
not possess scientific training in coastal dynamics.

However, it should be noted that this definition could be further strengthened by:
1. Incorporating additional key interactions, such as those involving wind and
water levels;
2. Clarifying that the interaction occurs with sediment mobility, not merely the
presence of sediment; and
3. Specifying that these interactions shape beach formation and evolution
through erosion, transportation, and deposition of sediment.

3) “Coastal hazard” means [natural processes in the coastal zone that are generated by
geologic, oceanographic, and/or meteorological processes that place people and/or

improvements at risk for injury and/or damage] elevated risk to public health or safety,
property, and the environment in coastal areas resulting from physical phenomena,
including but not limited to high waves, storm surge, tsunami, sea level rise, coastal

erosion, and other hazards.

- This amendment is necessary to improve the functionality and relevance of the
. definition for use in regulatory contexts. For instance, it replaces the vague term
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"natural processes" with a more specific list of identifiable coastal hazards—such as
high waves, storm surge, sea level rise, tsunami, and coastal erosion—offering
clearer guidance for regulators and applicants. By explicitly naming climate-driven
hazards, the revised definition addresses previous omissions related to
anthropogenic climate change. It also adopts a risk-based framing, shifting focus
from the origin of hazards to their impacts on public health and safety, property,
and the environment. Additionally, the scope of identified risks is expanded beyond
just “people and improvements” to include broader considerations aligned with the
purpose of Article 27, which is to protect life, property, and natural resources.

It should be noted that Hawai‘i Revised Statutes Chapter 205A defines “Coastal
Hazards™ as “any tsunami, hurricane, wind, wave, storm surges, high tide, flooding,
erosion, sea level rise, subsidence, or point and nonpoint source pollution.” While
this definition expressly includes point and nonpoint source pollution and
subsidence, the revised definition in this proposed amendment does not emphasize
these hazards. This is because the primary purpose of the shoreline setback is to
anticipate and mitigate risks arising from physical phenomena by siting structures
farther inland from areas deemed more vulnerable. Pollution, however, is not
necessarily a physical phenomenon. Instead, the Special Management Area Rules
and Regulations—another mechanism for implementing Chapter 205A—serve as a
mitigative permitting process that addresses development-related impacts, including
those from hazards such as point and nonpoint source pollution and subsidence.
Accordingly, for the purposes of this Atrticle, it is appropriate to highlight hazards
that result from physical processes rather than those stemming primarily from
development-driven contamination.

To further strengthen this definition and better align it with the broader objectives
of Article 27, this term could explicitly incorporate recognition of risks to shoreline
access and Native Hawaiian cultural resources, thereby ensuring a more
comprehensive approach to assessing vulnerability in project review and permitting.

4) “Minor structure,” means [:

(1) a structure that costs less than $125,000 and provides temporary emergency
protective measures for a legally habitable structure that is imminently threatened
by coastal hazards provided that the protective measure has received approval in
accordance with the Special Management Area Rules ofthe Kaua'i Planning
Commission and/or the State Department of Land and Natural Resources (as may
be the case), relocation of the endangered structure has been considered and is not
reasonable given the nature of the emergency, the protective measure is removed
within 180 days of its installation, and given the significance of the emergency, the
protection is the best management alternative with respect to beach, shoreline,
and/or coastal resource conservation, or

(2)] a structure that:
(A)costs less than $125,000; and
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(B) does not adversely affect beach processes, does not artificially fix the
shoreline, and does not interfere with public access or public views to and
along the shoreline; and

(C) does not impede the natural processes and/or movement of the shoreline and/or
sand dunes, and does not alter the grade of the shoreline setback area; and

(D)is consistent with the purposes of this Article and HRS Chapter 205A, as
amended; and

(E) includes, but is not limited to, lighting in conformance with HRS Chapter
205A, landscape features, barbeques, picnic tables, benches, chairs, borders,
wooden trellis, bird feeders, signs, safety improvements, lifesaving devices,
movable lifeguard stands, outdoor showers and water faucets, public utility
lines, utility poles and accessory structures along existing corridors, temporary
tents for special events not exceeding 14 consecutive days in duration during
any three-month period, walls and fences that are located more than 40 feet
from the shoreline, landscape planting and irrigation systems provided that
they are located more than 40 feet away from the shoreline and do not
artificially extend the shoreline or shoreline setback area seaward, public park
facilities (excluding restrooms, wastewater systems, and shoreline armoring
structures or improvements), portable or removable walkways for public
access, or, as determined by the director, a structure primarily benefitting the
public that will not impact or be impacted by coastal erosion processes; and

(F) excludes, but is not limited to, any in-ground swimming pools or spas, garages,
carports, concrete walkways that are reinforced, concrete walkways that are not
saw-cut at a minimum of three foot intervals, and concrete steps.

- This amendment is necessary as it removes redundancy in the definition of a "Minor
Structure' related to the cost threshold of $125,000. Additionally, by eliminating
subsection (1), the proposed amendment clarifies that temporary emergency
protective measures, such as sandbags, for imminently threatened, legally habitable
structures are no longer classified as 'Minor Structures.' While Article 27’s current
regulations permit these measures within the shoreline setback, the proposed bill
would reclassify them as structures. As a result, they would now require a variance,
including Planning Commission approval-thereby establishing a more rigorous
permitting process that further supports the preservation of beaches and coastal
resources.

It is important to note that temporary shoreline emergency protective measures are
also currently subject to Special Management Area (SMA) Rules and Regulations.
However, such measures could qualify as an SMA Minor Permit, which does not
require a public hearing or action by the Planning Commission. Therefore, this
amendment would ensure a public hearing process as part of obtaining a variance.

S) “Primary Coastal Dune” means the first dune encountered mauka of the beach.

- This new definition is being added because in the current Shoreline Setback and
Coastal Protection policy, this term was inadvertently included at the end of the
N s . T 8'|'Pag'e'
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definition of “Plan.” The proposed bill corrects this by removing the definition from
the term “Plan” and establishing “Primary Coastal Dune” as a distinct and clearly
defined term.

However, this definition can be further refined to specify that the primary coastal
dune is positioned so that it may be reached by storm waves, seasonal high waves,
and elevated water levels, enabling the release of sand to the beach or offshore
waters. Including this in the definition recognizes the primary coastal dune as the
dune closest to the ocean-typically the most exposed and, therefore, the most
vulnerable to coastal hazards (e.g., storm waves, seasonal high waves, elevated
water levels). This distinction differentiates it from the broader coastal dune system,
where secondary and tertiary dunes are generally located farther inland, often at
higher elevations, and are less directly affected by storm waves and seasonal high
waves.

Based on this distinction, it could also be appropriate to revise the definition of
“Coastal Dune,” which could read:

“Coastal dune”” means one of possibly several continuous or nearly continuous
mounds or ridges of unconsolidated sand on the landward side of a beach that is
contiguous and approximately parallel to the beach, [situated so that it may be
accessible to storm waves and seasonal high waves for release to the beach or
offshore waters] formed as wind and occasionally high waves deposit sand in a
sheltered area that is typically stabilized with dune-adapted plant species,
leading to accumulation and formation of a dune.

This revised definition clarifies the location of the dune system without implying
uniform vulnerability to storm waves or seasonal high waves, as accessibility and
exposure vary among dunes. It also specifies dune formation and stabilization
processes.

6) “Repair” means the [reconstruction or renewal] rehabilitation or renovation of any part
of a lawfully existing structure, but not the entire structure, solely for the purpose of its
maintenance and does not result in an addition to, or enlargement or expansion of, the
lawfully existing structure, such as alterations of floors, roofs, walls, or the supporting
structure of a building or the rearrangement of any of its component parts. A
"substantial improvement" as defined herein shall not be considered a repair. [Repair
shall be consistent with the definition of "repair" under Sec. 8-1.5, Kaua'i County Code
1987, as amended.]

- This amendment is necessary because the terms 'reconstruction’ and 'renewal’
generally imply extensive work, often involving rebuilding or significant upgrades.
Moreover, the definition of “Rebuilding” explicitly states that it “means
reconstruction,” further reinforcing the association with more substantial
construction act1v1ty In contrast, the terms rehabllltatlon and 'renovation' more
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accurately describe less intensive work focused on the maintenance and
improvement of existing structures, rather than complete rebuilding.

Additionally, the proposed bill removes the reference to consistency with the
definition of “repair” under Sec. 8-1.5 to eliminate the need for agency staff,
applicants, and the public to cross-reference definitions. Instead, the term will be
explicitly defined within the Shoreline Setback and Coastal Protection Policy
section for clarity and ease of use.

7) “Revetment” shall mean a facing of stone, concrete, blocks, or other [similar]
materials built to protect a scarp, embankment, or shore structure against erosion by
wave action or currents.

- This amendment is necessary because revetments can be constructed from a variety
of materials beyond stone, concrete, or blocks, such as geotextile tubes or bags. To
accurately encompass these structures, the definition should not limit materials to
those explicitly listed or those of a similar nature.

It is also important to distinguish revetments from seawalls: revetments are
characterized by a sloped surface, whereas seawalls are vertical structures. The
definition should be revised to clearly reflect this distinction. Additionally, Hawai‘i
Administrative Rules Title 13, Chapter 222 (Shoreline Certifications) defines
“Revetment” as “a sloping face of stone, concrete, blocks or other similar material
built to protect the enbankment or shore against erosion by wave action or current.”
The proposed definition should align with this existing definition by including the
inclusion of the term “sloping.”

8) “Sea Level Rise Exposure Area (SLR-XA)” means the sea level rise exposure area

delineated in the Hawai’i Climate Change Mitigation and Adaptation Commission’s

Hawai’i Sea Level Rise Vier, or its successors.

- As this term does not appear in the existing language of Article 27 or in the
proposed amendments, it may be appropriate to remove its definition from the
proposed bill.

9) “Secawall” means a shoreline hardening structure built of stone, concrete, blocks or
other materials to protect a scarp, embankment, or structure against erosion or damage

by wave action or currents and has a vertical face on its makai side.

- This new definition is being added because the term “Seawall” is included within
the definition of “Shoreline hardening” but is not explicitly defined, whereas the
term “Revetment” is currently defined. Providing a definition for “Seawall” will
clarify what constitutes a seawall and how it differs from a revetment.

It should be noted that Hawai‘i Administrative Rules Title 13, Chapter 222
(Shoreline Certifications) defines “Seawall” as “a structure with a vertical face
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separating land and water areas, primarily designed to prevent erosion and other
damage due to wave action.” Given the close coordination required between the
County Planning Department’s Special Management Area regulatory personnel and
the Department of Land and Natural Resources Office of Conservation and Coastal
Lands—who administer the Shoreline Certifications policy—maintaining
consistency with the Hawai‘i Administrative Rules is advantageous.

While the Hawai‘i Administrative Rules’ definition is somewhat more general than
the proposed one, there are no significant differences that would exclude structures
identified as seawalls under the proposed amendment. Therefore, it is advisable to
amend the definition of “Seawall” to align with the definition provided in Hawai‘i
Administrative Rules Title 13, Chapter 222 (Shoreline Certifications).

10) “Substantial construction” means that 100% of the foundation has been laid[, or that
100% of the foundation of the active phase of a project has been laid where the project
is being done in phases].

- This amendment is necessary to ensure completion within the substantial
construction timeframe, which the bill proposes to shorten from three years to two.
Further details on this change are provided later in the report.

Amendment of Sec. 8-27.3 (Shoreline Setback Determination: Establishment of the
Shoreline Setback Line)

The shoreline setback line reflects the projected inland retreat of the shoreline over the
expected lifespan of a building. Since the adoption of the Shoreline Setback and Coastal
Protection Policy in 2008, setback calculations have been refined to incorporate the best
available data, updated coastal management practices, and an improved understanding of
development’s impacts on coastal processes.

When first adopted in 2008, an erosion rate-based calculation was applied only to lots with
an average depth greater than 160 feet, with a minimum setback distance ranging from 40
feet up to 100 feet for all other lot depths. However, this approach preceded the completion
of coastal erosion hazard maps and was therefore implemented without the benefit of
comprehensive data. In 2010, the University of Hawai‘i Coastal Geology Group completed
the Kaua‘i Coastal Erosion Study, which mapped historical shoreline positions and
calculated shoreline change rates along most of the island’s sandy coastlines. Incorporating
this data, the policy was amended in 2014 to apply erosion rate—based setbacks to all lots
included in the coastal erosion hazard study. The formula of the erosion-based shoreline
setback calculation is: 40 feet + (70 X annual coastal erosion rate) + 20 feet. In breaking
down the formula, the 40 feet represents the State’s minimum setback, in accordance to the
State’s Coastal Zone Management Act, HRS §§ 205A. The 70-year multiplier reflects the
minimum expected lifespan of a structure. The added 20 feet is an additional safety buffer
for the variability in the erosion rate data, storm surge, high surf, and the risk of sea level
rise.
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The average lot depth setback calculation was included based on the rationale that larger

lots should be subject to greater setback requirements. The average lot depth formula also
includes the State’s minimum setback (40 feet). Accordingly, the shoreline setback would
be determined using the greater of the two calculations: the erosion-rate-based setback or
the average lot depth-based setback.

The proposed bill revises the methodology for determining the shoreline setback line by
incorporating an additional 20-foot safety buffer into the average lot depth calculation,
accounting for storm surge and sea level rise risks. It also adds a 20-foot buffer to the
existing 100-foot setback requirement for lots with a depth greater than 220 feet.
Furthermore, the bill establishes a maximum setback of 120 feet for lots not included in the
Kaua‘i Coastal Erosion Study. Table 1 provides a summary of the current setback
provisions and the proposed amendments.

Table 1: Summary of Original Shoreline Setback Determination Calculations and Proposed

Amendments
Average Lot Original Setback
Lot Category Depth Calculations Proposed Amendments
40 feet plus 70 times
Less than 140 | the annual coastal No changes proposed
feet erosion rate, plus a 20- £6s prop
foot buffer
Greater of:
Greater o e 40 feet plus 70 times the
e 40 feet plus 70 .
. annual coastal erosion
times the annual
. rate, plus a 20-foot
coastal erosion rate, buffer
140 to 220 feet plus a 20-foot . Lot Denth —
Lots included buffer verage Lot Lep
. o 100 feet) + 2 + 60 feet
in the Kaua‘i e (Average Lot Depth .
Coastal Z 100 feet) + 2 + 40 Note: Increases the base
. from 40 feet to 60 feet (adds
Erosion feet
Study 20 feet)
Greater of:
Greater of: e 40 feet plus 70 times the
e 40 feet plus 70 annual coastal erosion
times the annual rate, plus a 20-foot
Greater than coastal erosion rate, buffer
220 feet plus a 20-foot e 120 feet from the
buffer certified shoreline
e 100 feet from the Note: Increases the setback
certified shoreline from 100 feet to 120 feet
(adds 20 feet)
Lots not N/A (Average Lot Depth — | (Average Lot Depth — 100)
included in 100) + 2 + 40 feet + 2 + 60 feet
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the Kaua‘i Note: Increases the base

Coastal from 40 feet to 60 feet (adds
Erosion 20 feet)
Study Maximum setback that can

Maximum setback that
can be required: 100
feet

be required: 120 feet
Note: Increases maximum
by 20 feet

Currently, erosion rate-based setbacks are the only shoreline setback calculations that
account for climate change-related hazards, including sea level rise and storm surge
variability. By incorporating a 20-foot safety buffer into the other setback methods—such
as the average lot depth formula, the 100-foot setback for lots over 220 feet in depth, and
the maximum setback for lots not included in the Kaua‘i Coastal Erosion Study—the
proposed bill ensures that all setback determinations address a broader range of coastal
hazards, including high surf, coastal flooding, and erosion associated with climate change.

Amendment of Sec. 8-27.6 (Prohibited Activities in the Shoreline Setback Area)

The proposed bill amends Section 8-27.6, Prohibited Activities in the Shoreline Setback
Area, by revising the language of the third provision of Section 8-27.6(c), which specifies
certain activities prohibited within the shoreline setback area:

(3) [Shoreline hardening unless it is approved by the State of Hawai‘i’s Office of
Conservation and Coastal Lands] Private shoreline hardening structures, including
seawalls and revetments, at sites subject to the Kaua‘i Coastal Erosion Study and at
sites where shoreline hardening structures interfere with existing recreational and
waterline activities.

This amendment aligns with the language of the State’s Coastal Zone Management Act,
HRS §§ 205A, which establishes a policy to “prohibit construction of private shoreline
hardening structures, including seawalls and revetments, at sites having sand beaches and
at sites where shoreline hardening structures interfere with existing recreational and
waterline activities.” Given that this is a State directive, and that the State of Hawai‘i’s
Office of Conservation and Coastal Lands must comply with this policy, adopting the
language from HRS §§ 205A simplifies and strengthens this provision.

The primary distinction in the proposed amendment is the specific identification of sites
subject to the Kaua‘i Coastal Erosion Study, rather than generally referencing sites with
sand beaches. This distinction is important for two reasons: (1) the Kaua‘i Coastal Erosion
Study encompasses all sandy beaches, thereby ensuring comprehensive coverage of sites
having sand beaches; and (2) it accounts for the potential loss of sandy beaches over time
due to climate change or significant storm surge events, thereby including sites where
sandy beaches currently exist but may be diminished or lost in the future under changing
environmental conditions.
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While this amendment may ultimately extend beyond existing sandy beaches, it encourages
the retreat of structures built on dune systems to facilitate beach restoration. Furthermore,
because shoreline hardening accelerates erosion on adjacent properties—a phenomenon
known as “flanking,” where erosion accelerates on lands near hardened structures—it is
prudent to prohibit private shoreline hardening structures outright to prevent further
disruption of sand transport within the littoral system.

Amendment of Sec. 8-27.7 (Permitted structures within the shoreline setback area)

Section 8-27.7 of the Shoreline Setback and Coastal Protection Policy specifies the types of
structures permitted within the shoreline setback area. Any structures or landscaping not
listed in this section are prohibited unless authorized through a variance.

Repairs to lawfully existing structures, including nonconforming structures, are allowed
provided that they:

1. Do not enlarge or expand the structure;

2. Do not constitute a substantial improvement;

3. Comply with all applicable laws and regulations (e.g., Building Code, Floodplain
Management Regulations, Special Management Area requirements); and

4. Meet the definition of “repair” as set forth in Section 8-27.2 (Definitions).

Under the ordinance, a “repair” is distinct from a “substantial improvement.” A substantial
improvement is defined as a cumulative series of repairs, reconstructions, improvements, or
additions to a structure within a 10-year period, where the total cost equals or exceeds 50%
of the structure’s market value prior to the first improvement in that period. The County
currently determines whether a project constitutes a substantial improvement through a
letter from the Department of Public Works (DPW) to the Planning Department, which
includes a calculated ratio and percentage of proposed improvement costs relative to
market value. If the percentage is 50% or more, the project is classified as a substantial
improvement and requires a variance.

However, accurately distinguishing between repairs and substantial improvements can be
difficult in practice due to several factors, including:

o Project costs are estimated prior to construction, yet these estimates are inherently
uncertain and often fluctuate due to inflation, supply chain disruptions, or unforeseen
conditions encountered during construction.

e Variability in market value arises from differing appraisal methodologies as well as
changes in property values between the appraisal date and the construction period.

o Incomplete or inaccurate cost reporting may occur, potentially resulting in
underreported expenditures.

o Unreported changes in project scope during construction may increase overall project
costs beyond the original estimate.
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o Tracking repair costs for projects completed in incremental phases can be difficult, as
the cumulative costs of multiple phases may exceed the threshold for classification as a
substantial improvement.

To address these challenges, the proposed bill aims to formalize and enhance provisions to
ensure that projects classified as repairs do not, in fact, constitute substantial improvements
by requiring the following:

1. An appraisal of the structure;

2. A cost breakdown estimate for the proposed project using a “Non-Substantial
Improvement Job Cost Breakdown Worksheet” that includes all project costs;

3. A signed declaration from the applicant acknowledging understanding and agreement
with the estimated repair exemption cost figures;

4. Notification to the Planning Department of the project’s completion date, along with
disclosure of any additional construction materials, labor, or associated costs incurred;

5. Within 60 days of notification of completion—or while the project is still ongoing—the
Director may require submission of receipts for each improvement listed in the “Non-
Substantial Improvement Job Cost Breakdown Worksheet”; and

6. Ifthe receipts show that expenditures meet the definition of a substantial improvement
rather than a repair, the Director shall initiate enforcement actions in accordance with
applicable standards.

The proposed amendments are both appropriate and necessary to accurately verify repair
projects, thereby preventing potential misuse of repair classifications, ensuring consistent
and effective enforcement of the ordinance, and safeguarding coastal resources from
inappropriate development. While the Planning Department currently employs a process—
including the use of an internal “Substantial Improvement Job Cost Breakdown”
worksheet—to track and verify project costs, the proposed bill introduces additional
requirements, such as mandating an appraisal of the structure, which would further
strengthen the verification process. Moreover, it is important to note that the existing
process is not codified within the Shoreline Setback and Coastal Protection Policy and is
therefore considered an informal practice conducted as a matter of due diligence. Given
that informal procedures may vary with changes in personnel, codifying this process is
essential to ensure its consistent application over time.

It should be noted that the Planning Department typically employs its internal “Substantial
Improvement Job Cost Breakdown” worksheet to verify project costs only when the
calculated ratio and percentage of proposed improvement costs provided by the Department
of Public Works fall within the 30% to 49% range. While there may be concerns that
applying these measures to all repair projects could be time-consuming, the complexities
associated with tracking repair costs—particularly for projects completed in incremental
phases or through multiple repairs—underscore the importance of implementing these
measures universally for all repairs.

Additionally, the proposed bill amends Sec. 8-27.7 by requiring that any repairs exceeding
$125 000 w111 be requlred to include a certlﬁed state shorelme survey in thexr applxcatlon
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for a shoreline setback determination. The State-certified shoreline survey identifies the
designated shoreline—defined as the highest wash of the waves during the highest annual
tide—and is officially approved by the State of Hawai‘i Board of Land and Natural
Resources. Currently, a certified state shoreline survey is required for any new structures or
uses proposed within the shoreline setback, with the survey remaining valid for one year.
The certified shoreline is used to determine where the setback’s development prohibition
zone extends to. It also is used to identify what land is held in public trust versus what is
private property.

Uncertainty regarding the boundary between public beach areas and private property often
leads to conflict, particularly as coastal development continues to intensify. In the absence
of a valid State-certified shoreline, property owners typically benefit from greater
flexibility in asserting boundary claims. However, a state-certified shoreline provides a
definitive demarcation, clarifying which lands are held in the public trust and which are
privately owned.

Given the increasing value and vulnerability of coastal properties, requiring a certified
shoreline survey for higher-value repair projects is considered a prudent measure to prevent
disputes, protect public trust resources and lateral beach access, and ensure regulatory
consistency. The proposed amendment represents a meaningful step toward addressing
these long-standing challenges.

The final amendment proposed in Section 8-27.7 introduces a new provision requiring that
applicants for any new structure or substantial improvement within the shoreline setback
area—where the lot is subject to sea level rise erosion or historic erosion—must agree to
retreat, relocate, or remove both the proposed and any existing structures at their own
expense when the shoreline reaches those structures.

This amendment is necessary to address the escalating threat of structures collapsing into
the ocean as coastal erosion intensifies with sea level rise. Several locations across the state
have already experienced such incidents. Currently, the State’s approach to private lands
relies on a reactive retreat program, in which action is taken only after a structure has fallen
onto the beach. Such a reactive approach poses serious risks to public safety, including
injuries from falling debris and hazards created by debris accumulating on beaches or in the
ocean, endangering swimmers and beach users. It also results in environmental degradation
through the release of toxic substances, pollution from building materials, and physical
damage to sensitive coastal and marine ecosystems. This issue is particularly urgent for
Kaua‘i, where an ongoing study estimates that property acquisition and deconstruction of
residential, hotel and resort, and commercial development could cost as much as $1.1
billion. ® Residential properties alone represent a substantial portion of this cost—estimated
at roughly half a billion dollars. As sea level rise continues to accelerate erosion, the need
for proactive removal of imminently threatened structures—and ensuring that property
owners bear the associated costs—will become increasingly critical. Requiring applicants

6 Tavares, K., Setter, R., Dreizin, T., Summers, A., Clmton,A Coffman., M. (2025) [Report in preparation].
_Umversxty of Hawai‘i
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for new structures to commit to retreating, relocating, or removing proposed and existing
structures at their own expense reduces reliance on emergency responses, enhances
protection of public safety and coastal ecosystems, and ensures that the financial
responsibility for retreat rests with the property owner. As specified in the CZO, this
agreement shall run with the land and be recorded by the applicant with the Bureau of
Conveyances or the Land Court, thereby ensuring that the obligations associated with the
structure(s) remain enforceable regardless of any change in ownership.

Amendment of Sec. 8-27.8 (Procedures for Obtaining Shoreline Setback Determinations)

The proposed bill includes language in Section 8-27.8 establishing that all shoreline
setback determination applications are subject to a 30-day public comment period.
Currently, these applications are posted on the Planning Commission’s agenda and made
available for a 30-day comment period; however, this amendment formalizes and codifies
that requirement, thereby improving transparency and helping to ensure the public is aware
of and able to participate in the process.

Additionally, the proposed bill reduces the timeframe for substantial construction to
commence following shoreline setback approval from three years to two years and shortens
the completion deadline from four years to three years. These changes promote timely
project execution, minimize the likelihood of stalled projects within the shoreline setback
area, and support more risk-informed development decisions. If construction is not
completed within the three-year deadline, the Planning Commission will have the
opportunity to reassess shoreline stability, enabling a review of evolving shoreline
conditions and the continued appropriateness of the development.

Amendment of Sec. 8-27.9 (Variance application)

The proposed bill also removes the provision that permits the Planning Commission to
waive a public hearing for a variance application that protects a legal structure costing
more than $20,000, provided that the structure is at risk of immediate damage from
shoreline erosion.

This amendment is necessary to align with the State Coastal Zone Management Act, HRS §
205A, which prohibits the construction of private shoreline hardening structures at sites
with sand beaches or where such structures would interfere with existing recreational and
waterline activities, while also enhancing public transparency and advancing the
preservation of beaches and coastal resources.

Amendment of Sec. 8-27.10 (Criteria for approval of a variance)

The proposed bill seeks to amend Sec. 8-27.10 by reducing the minimum buildable
footprint for rebuilding a dwelling unit that cannot be sited mauka of the setback from the
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previous threshold of 1,000 square feet (or the existing house footprint) down to 500 square
feet.

This amendment helps limit the scale of rebuilding in hazardous areas, consistent with the
intent of the Shoreline Setback and Coastal Protection Policy to reduce coastal hazard risk
through best practices in hazard mitigation, which include restricting development in areas
identified as highly vulnerable.

Additionally, the proposed bill clarifies that hardship does not include economic difficulties
arising from small lot sizes. This amendment prevents small lot size from being used as a
justification for constructing developments exceeding 500 square feet in hazardous coastal
areas.

Amendment of Sec. 8-27.11 (Enforcement)

The proposed bill seeks to amend Section 8-27.11 to include language enabling the
enforcement of removal of improvements to an existing structure. This amendment is
necessary to ensure consistent implementation of related provisions, whereby enforcement
actions are triggered if expenditures documented for a repair project indicate that the work
constitutes a substantial improvement rather than a repair.

Finally, the proposed bill removes language allowing the Director or the Commission to
forgo ordering the removal of an unpermitted structure or improvements to an existing
structure if it is determined that removal would cause greater harm to the ecosystem or
public improvements than allowing the structure to remain.

Eliminating this provision is appropriate because enforcement actions can include
mitigation measures to address any potential impacts of removal on the ecosystem or public
improvements.

General Plan

The proposed bill is in alignment with the following goals and policies of the General Plan,
which emphasize resiliency, safety, and preparing for climate change:

A. Section 1.3, entitled “Visions and Goals™

1) Goal #1: “A Sustainable Island”- Goal #1 of the County of Kaua‘i General
Plan promotes sustainable growth that meets the needs of current and future
generations without depleting vital natural resources. It emphasizes that
sustainable development must not compromise the natural systems that
support life.

Development situated too close to eroding shorelines threatens critical
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coastal ecosystems—including beach, nearshore, and estuarine habitats—
that serve as essential areas for feeding, breeding, nursery functions, and
migration for various species. The proposed bill supports the intent of this
goal by strengthening the Shoreline Setback and Coastal Protection policy
through several mechanisms that limit development in vulnerable coastal
areas; thereby, minimizing further harm to these sensitive environments.
These policy updates reflect a proactive approach to managing coastal
development in a manner consistent with Kaua‘i’s long-term sustainability
vision.

Goal #2: “A Unique and Beautiful Place”- Goal #2 of the General Plan
emphasizes the “stewardship and protection of the natural, cultural, social,
and built environment assets that are of value to the community.” This goal
also cites the Hawai‘i State Constitutional mandate, which declares: “For
the benefit of present and future generations, the State and its political
subdivisions shall conserve and protect Hawai’i’s natural beauty and all
natural resources.” The proposed bill advances these guiding principles
through targeted amendments that support the long-term preservation of
Hawai‘i’s natural beach systems. For example, one amendment includes a
requirement for applicants to enter into retreat agreements, which obligate
property owners to relocate, retreat, or remove structures once they become
threatened by coastal erosion. By incorporating a trigger-based adaptive
approach, the bill establishes proactive safeguards to prevent reactive
responses—such as the emergency removal of collapsed structures from the
ocean—thereby not only reducing public safety risks, but also minimizing
environmental degradation and supporting the long-term preservation of
beach ecosystems for future generations.

2) Goal #3: “A Healthy and Resilient People”- The General Plan’s GOAL #3
aims to “increase the resilience and vitality of Kaua ‘i’s communities and
promote better health outcomes through improving the natural, built, and
social environment and responding to the impacts from climate change.”
The proposed bill supports this goal by strengthening shoreline setback
regulatory measures to better mitigate the impacts of coastal hazards,
including coastal erosion associated with sea level rise, on Kaua‘i’s built
environment. In doing so, it enhances community resilience by reducing the
risks posed by structures situated too close to the eroding and vulnerable
shoreline.

B. Section 1.4, entitled “Policies to Guide Growth”

1) Policy #12: “Protect Our Watersheds”- Policy #12 of the General Plan
acknowledges the interconnectedness of ecological systems and emphasizes
the importance of integrated resource protection by calling to “restore and
protect our watershed from mauka to makai.” It further affirms that
safeguarding these systems is essential to sustaining a healthy community.
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The proposed bill supports this policy by reinforcing shoreline setback
regulations aimed at preserving and protecting coastal and beach
ecosystems—key components of the broader watershed system. It does so
by implementing stricter controls to prevent inappropriate development that
could further increase risks to these vulnerable coastal resources.

2) Policy #14: “Prepare for Climate Change’- The General Plan’s Policy
#14 acknowledges that “climate change and resulting sea level rise (SLR)
are evidenced and documented on global, national, as well as local levels”
and affirms the government’s kiileana (responsibility) to “provide direction
to prepare our island for increased coastal hazards and their impacts to
businesses, homes, roadways, drinking water, and ultimately health and
safety.” While recognizing some uncertainty in forecast data, the policy
emphasizes the need to rely on “the best available science for our island.”

In alignment with this guidance, the proposed bill takes a proactive
approach to climate change adaptation by strengthening Shoreline Setback
and Coastal Protection regulations. Key measures include: (1) revising and
expanding definitions to explicitly recognize climate change-related impacts
as coastal hazards; (2) incorporating sea level rise projections into the
shoreline setback calculations; and (3) requiring property owners to enter
retreat agreements when structures become threatened by erosion—an
adaptive strategy that reduces reliance on emergency responses and helps
protect public safety and coastal ecosystems.

Additionally, the General Plan specifies actions that are tied to the overarching goals
and policies outlined above. Some of the key policies associated with “Permitting and
Code Changes” are summarized in the text below:

A. Section 3.0, entitled “Actions by Sector”

1) Sector I. The Watershed: “Kahakai- Coastal Areas and Shorelines”

a. The General Plan calls for the action to “minimize coastal hazard risks
through planning and development standards that: a) ensure the safety
of individuals, families, and communities within coastal hazards areas...
b) discourage development or redevelopment within hazardous areas..."”
and ““d) ensure property owners assume the risks associated with new
development in hazardous areas.” The proposed bill advances this
directive by reinforcing Shoreline Setback and Coastal Protection
policies to more effectively reduce coastal hazard risks and enhance
public safety. For instance, the bill discourages development in
hazardous areas by updating the criteria for repair projects to prevent
substantial improvements from proceeding under the guise of minor
repairs, and it reduces the minimum buildable footprint for rebuilds on
parcels that cannot meet setback standards, thereby limiting the scale of
redevelopment in vulnerable coastal zones. Furthermore, by requiring
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applicants in high-risk areas to enter into a formal retreat agreement—
the bill directly supports the General Plan’s policy directive that
property owners bear the risks and responsibilities of development in
hazardous areas.

2) Sector IX. Public Safety & Hazards Resiliency: “Hazards Resiliency”

a. The General plan includes an action to “minimize coastal development in
areas of high risk of erosion, flooding, tsunami inundation, and sea level
rise.” The proposed bill advances this objective through several key
provisions, including the implementation of assurance measures to
accurately distinguish between repair projects and substantial
improvements to better ensure inappropriate development does not occur
in vulnerable areas. Additionally, it reduces the minimum buildable
footprint for rebuilding dwellings that cannot be relocated mauka of the
coastal setback, thereby further limiting development in high-risk coastal
areas.

3) Sector IX. Public Safety & Hazards Resiliency: “Global Warming and

Climate Change Adaptation”

a. The General Plan states an action to “periodicaly update the Shoreline
Setback and Coastal Protection article of the Comprehensive Zoning
Ordinance to allow for adjustments in the setback calculations based on
best-available sea level rise data.” The proposed bill aligns with this
action by incorporating an additional 20-foot sea level rise buffer into
shoreline setback calculations that do not currently account for sea level
rise, including the setback calculations based on average lot depth.

b. The proposed bill is in direct alignment with the General Plan’s identified
an action to “encourage strategic retreat and relocation to safer areas...”
by requiring applicants to enter into a retreat agreement. Under this
agreement, property owners commit to relocating, retreating, or removing
structures once they are threatened by coastal erosion.

Community Development Plans

The Community Development Plans, which further builds upon the direction set forth
in the General Plan, also details region-specific policies, objectives, goals, and actions
that support the provisions detailed in the proposed bill. For instance, the 2018 West
Kaua‘i Community Plan (WKCP), highlights climate change and resiliency:

A. Section 2.0, entitled “Regional Policies”

1) Resiliency: “Value Statement”- The WKCP emphasizes that “West
- Kaua ‘i must prepare for climate change, such as higher temperatures,
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SLR, and changing precipitation patterns. These impacts threaten
residents by affecting housing, infrastructure, jobs, and arable land.
Through proactive measures and solutions grounded in resiliency,
sustainability, and the Hawaiian concept of ‘Gina aloha (beloved
homeland), West Kaua ‘i’s people can strengthen their ability to
withstand and recover from hazards and the impacts of climate change."
The proposed bill will provide proactive measures to help the West
Kaua‘i District prepare for erosion impacts that are exacerbated due to
climate change through various measures, such as the changes in setback
calculations and retreat agreements.

2) Resiliency Policy # 1: “Adapt West Kaua‘i’s lowlying neighborhoods
for climate change impacts and lay the groundwork for managed
retreat.”- In order to adapt West Kaua“‘i’s low-lying neighborhoods for
climate change impacts, the WKCP states that “improved development
standards and managed retreat strategies should be employed. Identify
areas that are highly vulnerable to coastal hazards, including but not
limited to SLR, coastal erosion, high wave run-up, passive flooding, and
an increased frequency and intensity of storms. Ensure that if
development occurs within these areas, the development is constructed in
a manner that safely mitigates those impacts." The proposed bill supports
this policy by strengthening the Shoreline Setback and Coastal Protection
policy to better ensure that development within vulnerable coastal areas
undergo comprehensive reviewal and are setback appropriately in
acknowledgement of the increased intensity and frequency of coastal
hazards associated with climate change.

The 2015 Lihu‘e Community Plan also contains policies and guidelines which support
the amendments included in the proposed bill:
A. Section 5.0, entitled “Policies and Guidelines”

1) Climate change Polices- The Lihu‘e Community Plan includes several
policies that align with the proposed bill, including: (1) minimizing
development within coastal hazard areas, and (2) incorporating climate
change impacts into land use, development, and planning decisions. The
proposed bill further strengthens Article 27 by reinforcing these
objectives, including measures such as integrating sea level rise
considerations into shoreline setback calculations and reducing the
minimum buildable footprint for rebuilding dwelling units that cannot be
sited mauka of the setback.

VIII. PRELIMINARY CONCLUSION
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Based on the foregoing findings and evaluation, it is concluded that the proposal is
reasonable and appropriate.

IX. PRELIMINARY RECOMMENDATION

Based on the foregoing evaluation and conclusion of the final proposed bill, it is
recommended that the subject request to amend Chapter 8 (Comprehensive Zoning
Ordinance) Article 27 (Shoreline Setback and Coastal Protection) of the Kaua‘i County
Code (1987), as amended, be APPROVED subject to the following revisions:

1.

ZA- 2026 1 Shoreline Setback and Coastal Protection, Director’s Repoxt

Expand the definition of “Beach processes” to include the following: 1) incorporate
additional key interactions, such as those involving wind and water levels; 2) clarify
that the interaction occurs with sediment mobility; and 3) specify that these
interactions shape beach formation and evolution through erosion, transportation,
and deposition of sediment.

Explicitly include the risks to shoreline access and Native Hawaiian cultural
resources in the definition for “Coastal hazard” to ensure a more comprehensive
approach to assessing vulnerability in project review and permitting.

Expand the definition of “Primary Coastal Dune” to specify that the primary coastal
dune is positioned so that it may be more readily reached by storm waves, seasonal
high waves, and elevated water levels, enabling the release of sand to the beach or
offshore waters. This distinction differentiates it from the broader coastal dune
system, where secondary and tertiary dunes are generally less directly affected by
storm waves and seasonal high waves compared to the primary coastal dune.

Include an amendment to the definition of “Coastal dune” to include the following:
1) clarify the location of the dune system without implying uniform vulnerability to
storm waves or seasonal high waves; and 2) specify dune formation and stabilization
processes.

Include in the definition of “Revetment” that revetments are characterized by a
sloped suface.

Remove the definition of the “Sea Level Rise Exposure Area (SLR-XA)” given that
this term does not appear in the existing language of Article 27 or in the proposed
amendments.

Revise the definition of “Seawall” to mirror the definition of “Seawall” in Hawai‘i
Administrative Rules Title 13, Chapter 222 (Shoreline Certifications).

o (J L R~

\Alisha Summers
Planner
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Approved & Recommended to Commission:

A
KA'AINA S, HULL

Director of Planning

Date: ®-1%-201LS
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Exhibit A:

Original proposed bill
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COUNTY COUNCIL OFFICE OF THE COUNTY CLERK

Mel Rapozo, Chair
KipuKai Kuali‘i, Vice Chair
Addison Bulosan

Bernard P. Carvalho, Jr.
Felicia Cowden

Fern Holland

Arryl Kaneshiro

Jade K. Fountain-Tanigawa, County Clerk
Lyndon M. Yoshioka, Deputy County Clerk

Telephone: (808) 241-4188
Facsimile: (808) 241-6349
Email: cokcouncil@kauai.gov

Council Services Division
4396 Rice Street, Suite 209
Lihu‘e, Kaua'i, Hawai‘i 96766

July 17, 2025

Francis DeGracia, Chair
and Members of the Planning Commission
c/o County of Kaua‘i Planning Department
Via Email Only: planningdepartment@kauai.gov

Dear Chair DeGracia and Members of the Planning Commission:

RE: REFERRAL OF PROPOSED DRAFT BILL (NO. 2969) RELATING
TO SHORELINE SETBACK AND COASTAL PROTECTION

The Kaua‘i County Council, at its meeting on July 16, 2025, referred the
following measure to the Planning Commission for review and recommendation:

“Proposed Draft Bill (No. 2969) — A BILL FOR AN ORDINANCE AMENDING
CHAPTER 8, ARTICLE 27, KAUAI COUNTY CODE 1987, AS AMENDED,
RELATING TO SHORELINE SETBACK AND COASTAL PROTECTION”

Thank you for your continued assistance in these planning matters. Should
you have any questions, please feel free to contact me at (808) 241-4188.

Sincerely,

{

JADE K. FVUNTAIN-TANIGAWA
County Clerk, County of Kaua‘i

RM:sf
Enclosure
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ORDINANCE NO. BILL NO. _(2969)

A BILL FOR AN ORDINANCE AMENDING CHAPTER 8, ARTICLE 27,
KAUA‘I COUNTY CODE 1987, AS AMENDED, RELATING TO
SHORELINE SETBACK AND COASTAL PROTECTION

BE IT ORDAINED BY THE COUNCIL OF THE COUNTY OF KAUA'I, STATE OF
HAWAIT:

SECTION 1. The Council finds that Kaua‘i’s coastline is subject to an
increasing variety of natural hazards such as tsunamis, high surf, sea level rise,
climate change, hurricanes, coastal flooding, and coastal erosion, all of which pose
severe dangers to people and properties located near the shoreline. Therefore, proper
siting of structures and regulation of improvements to structures along Kaua‘i’s
shoreline areas are critical to protecting life and property, mitigating coastal hazards,
and preserving coastal resources, which are culturally important to the people of
Hawai‘i. To accomplish this, the Council finds it necessary to strengthen Kaua‘i’s
Shoreline Setback Ordinance adopted in 2008 by updating Chapter 8, Article 27,
Kaua‘i County Code 1987, as amended, to include added definitions for clarity and
revised requirements for shoreline property owners seeking to repair existing

structures.

- The purpose of this Ordinance is to amend the Shoreline Setback Ordinance
articulated in Chapter 8, Article 27, Kaua‘i County Code 1987, as amended, by adding
safeguards that protect life and property and ensure the longevity and integrity of
Kaua'‘i’s coastal and beach resources along the shoreline.

SECTION 2. Section 8-27.2, Article 27 of Chapter 8, Kaua‘i County Code
1987, as amended, is hereby amended to read as follows:

“Sec. 8-27.2 Definitions.

For purposes of this Article, unless it is plainly evident from the context that
a different meaning is intended, certain words and phrases used herein shall be

defined as follows:

“Adversely affect beach processes” means to pose a potential immediate or
future adverse effect on beach processes as a result of a structure and/or
landscaping located within the coastal erosion hazard zone, or to create an
immediate or future need to artificially fix the shoreline.

“Annual coastal erosion rate” means the long-term average annual rate of
coastal erosion calculated by following the methodology outlined in the
National Assessment of Shoreline Change: Historical Shoreline Changes in the
Hawaiian Islands (Fletcher, et al.,, 2012). Annual coastal erosion rates are
available for all lots on Kaua‘i fronted by a sandy beach from the Kaua“
Planning Department. These rates were calculated by the University of
Hawai‘l’'s Coastal Geology Group for the Kaua4 Coastal Erosion Study, and it



was last updated in 2018. The Planning Director may designate a qualified
professional to review and, subject to the Planning Director’s approval, update
annual coastal erosion rates.

“Average lot depth” means the measurement obtained by adding the lengths of
the two sides of a lot which are at or near right angles with the shoreline, or
the seaward boundary of the lot that runs roughly parallel to the shoreline if
the property is not abutting the shoreline, to the length of a line obtained by
drawing a line from a point in the center of the makai side of the lot to a point
in the center of the mauka side of the lot and dividing the resulting sum by
three. For irregularly shaped lots including flag lots, triangular parcels, lots
on peninsulas, and/or lots having ocean on two or more sides of the lot, the
average lot depth will be determined by the Director.

“Beach” means a coastal landform primarily composed of sand from eroded

rock, coral, or shell material, or anv combination thereof, that is established

and shaped by wave action or tidal processes. Beach includes sand deposit in

nearshore submerged areas, or coastal dunes or upland beach deposits

landward of the shoreline that provide benefits for public use and recreation,
for coastal ecosystems, and as a natural buffer against coastal hazards.

“Beach processes” means the dynamic interactions between waves, currents,
and sediment along coastal shorelines. influencing the formation and evolution

of beaches.

“Board” shall mean the Board of Land and Natural Resources, State of Hawai‘i.

“Building footprint” shall mean all parts of a main building (excluding roof
overhangs) that rest, directly or indirectly, on the ground, including those
portions of the building that are supported by posts, piers, or columns. Building
footprint also includes attached garages, covered carports, bay windows with
floor space, lanais, decks, cantilevered decks, spas, and in ground swimming

pools.

“Certified shoreline” means the shoreline established by Board pursuant to
HRS 205A-42, as amended.

“Coastal dune” means one of possibly several continuous or nearly continuous
mounds or ridges of unconsolidated sand contiguous and parallel to the beach,
situated so that it may be accessible to storm waves and seasonal high waves

for release to the beach or offshore waters.

“Coastal erosion” means the natural loss of coastal lands, usually by wave
attack, tidal or littoral currents, or wind. Coastal erosion is synonymous with

shoreline retreat.

“Coastal erosion hazard zone” shall include all of the land between the
shoreline and the shoreline setback line.



“Coastal hazard” means [natural processes in the coastal zone that are
generated by geologic, oceanographic, and/or meteorological processes that
place people and/or improvements at risk for injury and/or damage] elevated

risk to public health or safety, propertv, and the environment in coastal areas
resulting from phvsical phenomena, including but not limited to high waves,
storm surge. tsunami, sea level rise. coastal erosion, and other hazards.

“Coastal hazard disclosure statement” means a statement prescribed by the
department disclosing the potential for coastal hazards and the potential for
further restrictions and limitations on development of the respective property
in the future. This statement is an addendum to the shoreline setback

determination application, and it must be signed by the property owner prior
to acceptance of the determination application.

“Commission” means the Planning Commission of the County of Kaua‘i.
“Department” means the Planning Department of the County of Kaua‘i.

“Director” means the Planning Director of the Planning Department of the
County of Kaua‘i.

“Dwelling unit” means any building or any portion thereof which is designed
or intended for occupancy by one family or persons living together or by a
person living alone, and provides complete living facilities within the unit for
sleeping, recreation, eating and sanitary facilities, including installed

equipment for only one kitchen.
“FEMA” means the Federal Emergency Management Agency.

“FIRM” means the Flood Insurance Rate Map.

“Hazard assessment” means assessment for erosion, wave, flood, and inland
zone following the standards in Section 4.3 of the Hawai‘i Coastal Mitigation
Guidebook, (January 2005), which was prepared for the State of Hawai'i,
Department of Land and Natural Resources, Coastal Zone Management
Program, University of Hawai‘i Sea Grant College Program and the Pacific
Services Center and Coastal Services Center of the National Oceanic and

Atmospheric Administration.

“Kaua'i coastal erosion study” means the quantitative study of Kaua‘i and
Ni‘ithau’s historical shoreline behavior utilizing orthorectified aerial
photographs or other imagery to carry out high-resolution mapping of
historical shoreline positions to obtain a statistically valid annual erosion rate
of the Shoreline Change Reference Feature (SCRF). The study was conducted
by the University of Hawai‘i’s Coastal Geology Group for the County of Kaua‘i,
and it was last updated in 2018. The shoreline change data and shoreline
change posters produced by this study are on file with the Kaua‘i Planning
Department. The study followed procedures described in the National



Assessment of Shoreline Change: Historic Shoreline Changes in the Hawaiian
Islands (Fletcher, et al., 2010) available from the Kaua‘i Planning Department.

“Landscaping” means the modification of landscape for an aesthetic or
functional purpose that includes the planting of vegetation; the installation of
irrigation, rock or water features; grading or grubbing.

“Makai” means seaward or in a seaward direction.

“Mauka” means landward or in a landward direction.

“Minimum buildable footprint” means a building footprint of 1,500 square feet.

“Minor structure” meansl:

(1)

a structure that costs less than $125,000 and provides temporary
emergency protective measures for a legally habitable structure
that is imminently threatened by coastal hazards provided that
the protective measure has received approval in accordance with
the Special Management Area Rules of the Kaua'i Planning
Commission and/or the State Department of Land and Natural
Resources (as may be the case), relocation of the endangered
structure has been considered and is not reasonable given the
nature of the emergency, the protective measure is removed
within 180 days of its installation, and given the significance of
the emergency, the protection is the best management alternative
with respect to beach, shoreline, and/or coastal resource

conservation, or

(2)] a structure that:

(A)costs less than $125,000; and

(B)does not adversely affect beach processes, does not artificially fix the
shoreline, and does not interfere with public access or public views to

and along the shoreline; and

(C)does not impede the natural processes and/or movement of the shoreline
and/or sand dunes, and does not alter the grade of the shoreline setback

area; and

(D)is consistent with the purposes of this Article and HRS Chapter 205A,
as amended; and

(E)includes, but is not limited to, lighting in conformance with HRS
Chapter 2054, landscape features, barbeques, picnic tables, benches,
chairs, borders, wooden trellis, bird feeders, signs, safety improvements,
lifesaving devices, movable lifeguard stands, outdoor showers and water
faucets, public utility lines, utility poles and accessory structures along



existing corridors, temporary tents for special events not exceeding
14 consecutive days in duration during any three-month period, walls
and fences that are located more than 40 feet from the shoreline,
landscape planting and irrigation systems provided that they are
located more than 40 feet away from the shoreline and do not artificially
extend the shoreline or shoreline setback area seaward, public park
facilities (excluding restrooms, wastewater systems, and shoreline
armoring structures or improvements), portable or removable walkways
for public access, or, as determined by the director, a structure primarily
benefitting the public that will not impact or be impacted by coastal

erosion processes; and

(F) excludes, but is not limited to, any in-ground swimming pools or spas,
garages, carports, concrete walkways that are reinforced, concrete
walkways that are not saw-cut at a minimum of three foot intervals, and

concrete steps.

“Natural catastrophe” is a natural disaster qualifying for a governor’s
declaration of emergency pursuant to Hawai‘i Revised Statutes Chapter 128,
or a presidential declaration of emergency of a major disaster pursuant to
42 USC 5170, including those caused by episodic coastal hazards such as
tsunamis and hurricanes, and not the result of other coastal hazards or

processes such as erosion or sea level rise.

“Nonconforming structure or activity” means a structure or activity which is
lawfully existing within the shoreline setback area because it:

(1) Was completely built, in its present form, prior to June 22, 1970;
or

(2) Received either a building permit, board approval, or shoreline
setback area variance prior to June 16, 1989; or

(B8) Was outside the shoreline setback area when it received either a
building permit or board approval[; or].

“Plan” or “site plan” means a detailed construction plan drawn to scale of
1” = 20' 0" that shows the design of a structure proposed to be built within the
shoreline setback area. The plan shall be based on an accurate instrument by a
surveyor licensed in the State of [Hawaii] Hawaii and shall consist of data

including but not limited to:
(1) Property boundaries;

(2) Natural features such as large trees, rock outcroppings, and any
primary or secondary coastal dunes;

(8) Topography in and around the proposed construction;



(4) Any and all shoreline hardening;

(5) Flood zones, where applicable;

(6) Existing and proposed structures and their proximity to the
shoreline and shoreline setback area;

(7) Fences, walls, and any other structures in the shoreline setback area
and any potential hindrances to lateral access along the shoreline;

(8) A geo-referenced survey of the site; and

(9) Any other information which identifies the existing condition of the
subject parcel of land. ["Primary Coastal Dune" means the first dune

encountered mauka of the beach.)
“Primarv Coastal Dune" means the first dune encountered mauka of the beach.

“Prohibited activities” means those activities prohibited in the shoreline setback
area as provided in Section 8-27.6 of this Article. All other activities shall be
regulated by the Special Management Area Rules and Regulations of the County
of Kaua‘il and the requirements of HRS Chapter 343-5 regarding environmental
assessments. for any proposed uses within a shoreline area as defined in

Section 205A-41.

“Public park facilities” means recreational facilities owned and operated by state
or county park agencies for the benefit and use of the general public.

“Qualified consultant” means a coastal scientist with a master of science degree

or doctorate in geology, geography, or other appropriate physical science relating
to coastal processes, or an engineer licensed in the State of Hawai‘i that has

experience in coastal processes. If a dune restoration project is proposed, the
qualified consultant shall have experience and expertise with dune restoration.

“Qualified demolition” means the demolition of a structure or structures where
such demolition:

(1) Will not adversely affect beach processes;
2) Will not artificially fix the shoreline;

(3) Will not interfere with public access, except for public safety
reasons during demolition operations;

(4)  Will not interfere with public views to and along the shoreline,
except during demolition operations;



(6)  Will be consistent with the intent of open space enhancement as
reflected in these rules and HRS 205A; and

(6) Will comply with applicable County Codes.

“Rebuilding” means reconstruction of a lawfully existing dwelling unit when the
reconstruction is valued by a licensed professional engineer, or architect at 50%
or more of the current replacement cost of the structure.

“Repair” means the [reconstruction or renewal] rehabilitation or renovation of any
part of a lawfully existing structure, but not the entire structure, solely for the
purpose of its maintenance and does not result in an addition to, or enlargement
or expansion of, the lawfully existing structure, such as alterations of floors, roofs,
walls, or the supporting structure of a building or the rearrangement of any of its
component parts. A “substantial improvement” as defined herein shall not be
considered a repair. [Repair shall be consistent with the definition of “repair”

under Sec. 8-1.5, Kaua‘i County Code 1987, as amended.]

“Revetment” shall mean a facing of stone, concrete, blocks, or other [similar]
materials built to protect a scarp, embankment, or shore structure against erosion

by wave action or currents.

“Rocky shoreline” means a shoreline segment acting as the primary interface
between marine dominated processes and terrestrial dominated processes that is -
composed of hard, non-dynamic, rion-erodible material such as basalt, fossil
limestone, beach rock, or other natural non-dynamic material, not to include
cobble or gravel beaches that are dynamic in nature, or erodible cliffed shorelines

composed dominantly of dirt or clay.

“Sea Level Rise Exposure Area (SLR-XA)” means the sea level rise exposure area
delineated in the Hawai‘i Climate Change Mitigation and Adaptation

Commission’s Hawai‘i Sea Level Rise Viewer, or its successors.

ean horeline hardenin ructure built of stone. concrete, blo
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eawall
or other materials to protect a scarp, embankment, or structure against erosion or
damage by wave action or currents and has a vertical face on its makai side.

“Shoreline” is as defined in Section 205A-1, Hawai‘i Revised Statutes, as amended,
and as established pursuant to Section 205A-42, Hawai‘i Revised Statutes, as

amended.

“Shoreline certification” means a signed statement by the chairperson of the Board
of Land and Natural Resources that the shoreline is as located and shown on the
map as of a certain date.

“Shoreline change reference feature (SCRF)” means a morphologic feature

commonly referred to as the “toe” of the beach, which represents the base of the
foreshore or approximating the Mean Lower Low Water (MLLW).



“Shoreline hardening” means the process of fortifying the shoreline or shoreline
setback area with hard structures including, but not limited to, seawall and

revetments.

“Shoreline setback area” means “shoreline area” as defined in Section 205A-41,
Hawai‘i Revised Statutes, as amended.

“Shoreline setback line” means that inland line established by Section 8-27.3 that
runs parallel to the shoreline.

“Storm buffer zone” is the first 40 feet of the shoreline setback area as measured
from the shoreline.

“Structure” is as defined in Section 205A-41, Hawai‘i Revised Statutes, as
amended.

“Substantial construction” means that 100% of the foundation has been laid[, or
that 100% of the foundation of the active phase of a project has been laid where

the project is being done in phases].

“Substantial improvement” means any cumulative series of repairs,
reconstruction, improvements, or additions to a structure over a 10 year period,
where the cumulative cost equals or exceeds 50% of the market value of the
structure before the start of construction of the first improvement during that 10
year period. For the purposes of this definition, substantial improvement is
considered to occur when the first alteration of any wall, ceiling, floor, or other
structural part of the building commences, whether or not that alteration affects
the external dimensions of the structure. The value of any substantial
improvement shall be determined by the County Engineer or his/ her authorized
representative. The term does not, however, include either: (1) any project for
improvement of a structure to correct existing violations of a State or local health,
sanitary, or safety code specifications which have been identified by the local code
enforcement official and which are the minimum necessary to assure safe living
conditions, or (2) any alteration of a “historic structure,” provided that the
alteration will not preclude the structure’s continued designation as a “historic

structure.”

“Temporary structures” means structures that will exist for no longer than six
months and will not irreversibly and adversely affect beach processes, public
access, or public views nor artificially fix the shoreline in an irreversible way, and

from which there will be a public benefit.

“Use” means the purpose for which land or building is arranged, designed, or
intended, or for which either land or building is or may be occupied or maintained.”

SECTION 3. Section 8-27.3, Article 27 of Chapter 8, Kaua‘i
County Code 1987, as amended, is hereby amended to read as follows:



“Sec. 8-27.3. Shoreline Setback Determination: Establishment of the
Shoreline Setback Line.

Shoreline setback determinations shall be issued based on the following procedures:

(a) A shoreline setback determination shall be required for all structures
and subdivisions proposed on lands covered by this Article, except in the

following two cases:
(1) Aspermitted in Section 8-27.7;

(2) Where the applicant can demonstrate to the satisfaction of the
Planning Director that the applicant’s proposed structure or
subdivision will not affect beach processes, impact public beach
access, or be affected by or contribute to coastal erosion or
hazards, excluding natural disasters. Factors to be considered
shall include, but not be limited to, proximity to the shoreline,
topography, properties between the shoreline and applicant’s
property, elevation, and the history of coastal hazards in the area.

(b) Unless otherwise provided in subsection (a) above, no shoreline setback
line shall be established for any lot subject to this Article unless the application
for a shoreline setback line includes a certified shoreline issued within
12 months prior to submission of the application.

(© Lots Included in the Kaua‘i Coastal Erosion Study. For all structures on
lots subject to the Kaua‘i Coastal Erosion Study, the setback shall be calculated

as follows:

(1) For lots with an average lot depth of less than 140 feet, the setback
line shall be 40 feet plus 70 times the annual coastal erosion rate as
measured from the certified shoreline. In addition to the shoreline
setback calculations above, for all applicable lots subject to the
Kaua'‘i Coastal Erosion Study a mandatory 20 foot additional safety
buffer shall be added to the setback area for episodic coastal events,
sea level rise and other hazards.

(2) For lots with an average lot depth of 140 feet to 220 feet, the greater
setback of the following shall apply:

(A) Forty feet plus 70 times the annual coastal erosion rate as
measured from the certified shoreline. In addition to the shoreline
setback calculations above, for all applicable lots subject to the
Kaua‘i Coastal Erosion Study a mandatory 20 foot additional
safety buffer shall be added to the setback area for episodic
coastal events, sea level rise and other hazards; or

(B) A shoreline setback determined by taking the average lot depth,
subtracting 100 feet, dividing by two and adding [40] 60 feet.
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(3) For all lots with an average lot depth of over 220 feet, the greater
setback of the following shall apply:

(A) Forty feet plus 70 times the annual coastal erosion rate as
measured from the certified shoreline. In addition to the shoreline
setback calculations above, for all applicable lots subject to the
Kaua‘i Coastal Erosion Study a mandatory 20 foot additional
safety buffer shall be added to the setback area for episodic
coastal events, sea level rise and other hazards; or

(B) A shoreline setback line of [100] 120 feet from the certified

shoreline.
Table 1
(This table is included for illustrative purposes only.) Lots Included in the Kaua‘i
Coastal Erosion Study. The distance.in feet of the shoreline setback line as
measured from the certified shoreline based on the average lot depth in feet.

Average Lot Depth Setback Line

Less than 140 feet 40 feet plus (70 X annual coastal erosion rate) plus 20 feet

140 feet to 220 feet  Greater of: 40 feet plus (70 X annual coastal erosion rate)
plus 20 feet -or- (Average Lot Depth minus 100 feet) + by

2 plus [40] 60 feet

Greater than 220 feet Greater of: 40 feet plus (70 X annual coastal erosion rate)
plus 20 feet -or- [100] 120 feet from the certified shoreline

(d) Lots Not Included in the Kaua‘i Coastal Erosion Study. For all
structures on lots that were not included in the Kaua‘l Coastal Erosion Study,
the setback shall be calculated by the following formula,
(Average Lot Depth - 100)/2 +[40] 60), subject to the following:

(1) For all lots, the shoreline setback line shall be no less than 60 feet.
(2) The maximum setback that can be required shall be [100] 120 feet.

(e) Non-abutting Lots. If an applicant is unable to secure permission from
the abutting owner to complete a certified shoreline for a non-abutting lot
within approximately 500 feet of the shoreline, the Planning Director may,
pursuant to Sec. 8-4.3, impose conditions to zoning permits to increase
setbacks where evidence exists that a proposed structure may be affected by

coastal hazards or erosion.

® No subdivision which involves a lot, or any portion of a lot that would be
subject to this Article, shall be approved without a coastal erosion study, a

10



certified shoreline, and a shoreline setback line established in accordance with
this Article, unless the subdivision is initiated by the County.

(g8) Any subdivision with lots abutting the shoreline approved pursuant to
Chapter 9 of the Kaua‘i County Code, 1987, as amended, after the adoption of
this Ordinance shall have a shoreline setback line of 40 feet plus 70 times the
annual coastal erosion rate as measured from the certified shoreline. In
addition to the shoreline setback calculations above, a mandatory 20 foot
additional safety buffer shall be added to the setback area for episodic coastal

events, sea level rise and other hazards.

(h) Each lot abutting the shoreline in a subdivision approved after the
effective date of this ordinance shall be designed to achieve a building footprint
of 5,000 square feet of buildable area mauka of the shoreline setback line
established in accordance with subsections (f) and (g), above.

@) Prior to commencement of grubbing, grading, or construction activities,
the shoreline and shoreline setback line shall be identified on the ground and
posted with markers, posts, or other appropriate reference marks by a surveyor

licensed in the State of Hawai‘i.

G) The application of Section 8-27.3 by itself shall not make a dwelling unit
nonconforming.”

SECTION 4. Section 8-27.6, Article 27 of Chapter 8, Kaua‘i County Code
1987, as amended, is hereby amended to read as follows:

“Sec. 8-27.6 Prohibited Activities in the Shoreline Setback Area.

(a) Pursuant to HRS 205A-44, as amended, the mining or taking of sand, dead
coral or coral rubble, rocks, soils, or other beach or marine deposits from the shoreline

setback area is prohibited with the following exceptions:

(1) The inadvertent taking from the shoreline setback area of the
materials, such as those inadvertently carried away on the body, and
on clothes, toys, recreational equipment, and bags;

(2) Where the mining or taking is authorized by a variance pursuant to
Section 205A-46 of the Hawai‘l Revised Statutes;

(3) The clearing of these materials from existing drainage pipes and
canals and from the mouths of streams, including clearing for the
purposes under HRS Section 46-11.5; provided that, the sand
removed shall be placed on adjacent areas unless such placement

would result in significant turbidity;

(4) The cleaning of the shoreline setback area for state or county
maintenance purposes, including the clearing of seaweed, limu, and
debris under HRS Section 46-12; provided that, the sand removed

11"



shall be placed on adjacent areas unless the placement would result
in significant turbidity;

(6) The taking of driftwood, shells, beach glass, glass floats, or seaweed;

(6) The exercise of traditional cultural practices as authorized by law
or as permitted by the department pursuant to Article XII, Section
7, of the Hawai‘i State Constitution; or

(7) For the response to a public emergency or a state or local disaster.

(b) Any primary coastal dune, which lies wholly or partially in the shoreline
setback area, shall not be altered, graded, or filled in any way except for the
addition of sand of compatible quality and character unless the application
of this section renders the build-out of allowable density unfeasible. In such
case, modifications, alterations, grading, or filling may be allowed through
a variance, but only for that portion of the primary dune located mauka
(landward) of the shoreline setback area, and only to the extent necessary
to construct on a minimum building footprint. This exception shall apply
only to lots in existence prior to December 2, 2009.

(c) The following are prohibited in the shoreline setback area:

(1) Individual wastewater system or subsurface improvement unless the
applicant demonstrates to the satisfaction of the Director that no
feasible alternative exists, including a redesign of the improvement
or structure to accommodate the system outside of the setback line,
and the system or improvement complies with all statutory and

Department of Health requirements.
(2) Landscaping that artificially fixes the shoreline.

(3) [Shoreline hardening unless it is approved by the State of Hawai'i’s
Office of Conservation and Coastal Lands] Private shoreline

hardening structures, including seawalls and revetments, at sites
subject to the Kaua‘i Coastal Erosion Studv and at sites where
shoreline hardening structures interfere with existing recreational

and waterline activities.

(4) Expansion of the footprint of a non-conforming structure, unless
otherwise provided by law.”

SECTION 5. Section 8-27.7, Article 27 of Chapter 8, Kaua‘i County Code
1987, as amended, is hereby amended to read as follows:

“Sec. 8-27.7 Permitted structures within the shoreline setback area.

(a) The following structures are permitted in the shoreline setback area. All
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structures and/or landscaping not specifically permitted in this section are prohibited
without a variance.

(1) Existing conforming or legally nonconforming structures.

(2) Structure that received a shoreline variance or administrative
approval prior to February 26, 2008.

(8) A structure that is necessary for, or ancillary to, continuation of
agriculture or aquaculture existing in the shoreline setback area on

June 16, 1989.

(4) “Temporary structures” as defined in Section 8-27.2. To ensure that
there will be no irreversible or long term adverse effects, the Director
shall require as a condition of a permit the restoration of the site to
its original condition or better, and the Director may require a bond

to ensure such restoration.

(6) A structure that consists of maintenance, repair, reconstruction, and
minor additions or alterations that results in no interference with
natural beach processes and is ancillary or associated with one of the

following sites:

(A) A Hawaiian fish pond,;

(B) A publicly owned and legal boating, maritime, or water sports
recreational facility.

(6) Repairs to a lawfully existing structure, including nonconforming
structures, provided that:

(A)The repairs do not enlarge, add to or expand the structure;
increase the size or degree of nonconformity; or intensify the use
of the structure or its impact on coastal processes;

(B) The repairs do not constitute a substantial improvement of the
structure;

(C)The repairs are permitted by the Comprehensive Zoning
Ordinance, Development Plans, building code, floodplain
management  regulations, special management area
requirements under HRS Chapter 205A and any other applicable

rule or law; and

(D) The Planning Director determines that the proposal complies
with the definition of “repair” under Sec. 8-27.2, Kaua‘i County

Code 1987, as amended.

§E)To ensure that proposed repairs under Sec. 8-27.2, Kaua'i Countv |
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Code 1987, as amended,” do not constitute a substantial
improvement, the Director shall require the applicant to provide

the following:

(1) Appraisal of the structure.

(2) A cost breakdown estimate of the proposed repair project
through a “Non-Substantial Improvement Job Cost

Breakdown Worksheet.” The worksheet is to be submitted to
and maintained by the Director and shall include all costs of
the subject repair project. including but not limited to costs
associated with site work. masonry. plumbing, electrical work,
carpentry (framing and finish work), drvwall. glass and

glazing. painting, flooring, appliances, cabinetry, and all labor.

(3) The applicant shall submit a signed declaration
acknowledging understanding and agreeing the repair

exemption cost figures estimated in the “Non-Substantial

Improvement Job Cost Breakdown Worksheet” are subject to

review after the completion of the proposed repairs for
consistency with the actual and proposed repairs.

(4) The applicant shall inform the Planning Department of the

date of completion of the repair project and any additional

construction materials, labor and associated costs incurred

during the repair. In the absence of any notification of
completion, the Department shall consider this repair project
still ongoing.

(5) Within 60 davs of the notification of completion or while the
repair project is still ongoing, the Director may require the

applicant to submit receipts for each of the improvements

listed on the “Non-Substantial Improvement Job Cost

Breakdown Worksheet” and anv other construction materials.

labor and associated costs necessitated by the repairs that

have been completed. If the applicant cannot provide receipts,

the Director may establish the fair market cost for each of the
improvements for which receipts cannot be provided.

(6) Should the expenditures on the receipts provided demonstrate

that the project is not a repair and is in fact considered a

substantial improvement pursuant to Section 8-27.2, Kaua'‘i

County Code 1987, as amended, the Director shall follow the
enforcement standards in Section 8-27.11, Kaua‘i Countv Code

1987, as amended.

(F) A certified state shoreline survey is required for any repairs

exceeding $125,000 and must be included in the application for a

shoreline setback determination.
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(7) Beach nourishment or dune restoration projects approved by all
applicable governmental agencies.

(8) A structure approved by the Director as a minor structure.

(9) Qualified demolition of existing structures.

(10) Unmanned civil defense facilities installed for the primary
purposes of: (i) warning the public of emergencies and disasters; or
(ii) measuring and/or monitoring geological, meteorological and other

events.

(11) Scientific studies and surveys, including archaeological surveys.

(12) Structures built by a governmental agency to address an
emergency as declared by the Governor of the State of Hawai'i, the
Mayor of the County of Kaua‘i or any other public official authorized

by law to declare an emergency.

(18) Structures relating to film productions that have received a
County Revocable Film Permit. Structures undertaken for film
productions must be removed within 30 days following the

completion of the film production.

(14) Structures required for remedial and removal actions undertaken
pursuant to Chapter 128D of the Hawai‘l Revised Statutes.

(15) Repair and/or rebuilding of existing public park facilities,
excluding shoreline armoring structures or improvements.

(b) The following conditions shall apply to any new structure or any substantial
improvement permitted in the shoreline setback area:

(1) All new structures shall be constructed in accordance with the
standards for development in Chapter 15, Article 1, Flood Plain
Management, Kaua‘i County Code 1987, as amended, relating to
coastal high hazard districts and FEMA guidelines regarding
construction in areas mapped on Flood Insurance Rate Maps as flood

hazard areas.

(2) The applicant shall agree in writing that the applicant, its
successors, and permitted assigns shall defend, indemnify, and hold
the County of Kaua‘i harmless from and against any and all loss,
liability, claim or demand arising out of damages to said structures
from any coastal natural hazard and coastal erosion.

(8) The applicant shall agree in writing for itself, its successors and
assigns that the construction of any erosion control or shoreline
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hardening structure and/or landscaping shall not be allowed to
protect the permitted structure during its life, with the exception of
approved beach or dune nourishment fill activities, and landscape
planting and irrigation located more than 40 feet from the shoreline.

(4) Unless otherwise provided, all new structures and/or landscaping
shall not (i) adversely affect beach processes, (ii) artificially fix the
shoreline, (iii) interfere with public access or public views to and
along the shoreline, (iv) impede the natural processes and/or
movement of the shoreline and/or sand dunes, (v) adversely impact
neighboring property, or (vi) alter the grade of the shoreline setback

area.

(5) All new structures shall be consistent with the purposes of this
Article and HRS Chapter 205A, as amended, and shall be designed
and located to minimize the alteration of natural landforms and
existing public views to and along the shoreline.

(6) The requirements of this Subsection (b) shall run with the land and
shall be set forth in a unilateral agreement recorded by the applicant
with the Bureau of Conveyances or the Land Court, whichever is
applicable, no later than 30 days after the date of final shoreline
approval of the structure under Section 8-27.8. A copy of the recorded
unilateral agreement shall be filed with the Director and the County
Engineer no later than 45 days after the date of the final shoreline
determination and approval of the structure and the filing of such
with the Director shall be a prerequisite to the issuance of any
related building permit.

(7) On_lots threatened by sea level rise erosion or historic coastal
erosion, before approval of an additional structure, the applicant

must agree to retreat, relocate, or remove the proposed and existing
structure(s) before or when the shoreline reaches the structure(s) at

the respective propertv owner’s expense.”

SECTION 6. Section 8-27.8, Article 27 of Chapter 8, Kaua‘i County Code
1987, as amended, is hereby amended to read as follows:

“Sec. 8-27.8 Procedures for Obtaining Shoreline Setback
Determinations.

(a) Unless as otherwise provided in this Article, any structure proposed within
500 feet of the shoreline shall first obtain a shoreline setback determination
from the Director in accordance with this Article.

(b) A proposed structure in the shoreline setback area or within 500 feet of

the shoreline shall not be allowed by the Director unless it is consistent
with this Article and HRS Chapter 205A, as amended.
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(c) Procedure.

(1) A request for determination for a proposed structure within the
shoreline setback area or within 500 feet of the shoreline shall be
submitted to the Department on a form prescribed by the Director.

(2) For public structures whose valuation does not exceed $500,000 and
repairs to lawfully existing private structures as delineated in
Section 8-27.7(a), the request shall include construction and site plans,
and written text addressing compliance with the criteria set forth in this
Article. The Director may also require additional information, including,
but not limited to a current shoreline setback determination or a current
certified shoreline survey or shoreline survey stamped by a licensed
surveyor, registered in the State of Hawaii and coastal erosion
information, a list of proposed plants and their growth, existing and
final contours, photographs, and an environmental assessment.

(8) For public structures whose valuation exceeds five hundred thousand
dollars ($500,000.00) and private structures unless delineated in
Sec. 8-27.7(a), the request shall include relevant information, which
shall include, but is not limited to, a current shoreline setback
determination as set forth in Sec. 8-27.3 or a current certified shoreline
survey and coastal erosion information, construction and site plans,
existing and final contours, photographs, and a written text addressing
compliance with the criteria set forth in this Article. The Director may

also require a hazard assessment.

(4) Within 60 days from the day the application is deemed complete by the
Director, the Director shall make a decision in accordance with the
criteria set forth in this Article that the proposed structure is:

(A) Permitted under Section 8-27.7;

(B) Permitted under Section 8-27.7 and subject to conditions;
(C) Not permitted under Section 8-27.7;
(D)Outside of the shoreline setback area; or

(E) Not subject to Section 8-27.3.

(5) A list of applications for a shoreline setback determination or
determination of exemption deemed complete by the Director shall be
posted within 10 working days to a publicized website maintained by

the Department. All applications are subject to a 30-day comment

period.

(6) The Director shall notify the Commission at the Commission’s next
‘regularly scheduled meeting of the following:
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(A)any shoreline setback determinations for approval of a
structure proposed within the shoreline setback area or within

500 feet of the shoreline;

(B)any approvals or denials by the Director of structures and the
reasons therefore, including, but not limited to, the name of
the applicant, the location and purpose of the structure, and a
discussion of the factors considered in making the decisions;

and

(C) any decision by the Director to not require a shoreline setback
determination pursuant to Section 8-27.3.

(7) All shoreline setback determinations made by the Director shall include,
but are not limited to, the name of the applicant, the average lot depth
calculations, the location of any proposed structures depicted on a plan
drawn to scale, the purpose of the proposed structures, the current
certified shoreline (if required), the setback calculations and setback line
drawn on the plan, and copies of a coastal erosion study, if applicable. If
the Director, pursuant to Section 8-27.3, make a determination of
exemption, the Director shall state the justification in writing.

(8) The Director’s decisions pursuant to Section 8-27.8(c)(4) shall not be
final until posted on the Commission’s agenda. Notwithstanding the
posting of the decision, if there is an appeal from the Director’s decision,
the decision shall not be final until the Commission completes its

[decisionmaking] decision-making on the appeal.

(9) Minor structures shall be completed within one year from the final
shoreline approval or within one year from the date of approval of the
last discretionary permit, whichever comes later.

(10) For any non-minor structures allowed within the shoreline
setback area and any structures outside the shoreline setback area
based on the shoreline setback line, substantial construction of the
structure shall be achieved within [three] two years from the date of
final shoreline setback determination and approval, and construction
thereof shall be completed (as evidenced by a certificate of occupancy in
the case of buildings for habitation) within [four] three years from said

date.

(A) An extension of no more than one year may be granted by the
Director to the deadline for substantial construction only for
properties with a stable shoreline such as rocky or accreting
shorelines or shorelines exhibiting no coastal erosion per
shoreline change rates as provided in the Kaua‘i Coastal

Erosion Study. In all other cases where substantial
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construction has not occurred by the deadline, a new certified
shoreline and setback determination shall be required.

(B)In case of failure to complete construction by the [four-year]
three-vear deadline, the Planning Commission shall
determine a remedy based on a review of the specific
circumstances, including but not limited to, the stability of the
shoreline, the extent of the completion and the reason for

delay.

(C)These requirements for substantial construction and
completion shall run with the land and shall be written in a
unilateral agreement that is recorded in the Bureau of
Conveyances or Land Court, as applicable, prior to application
for a building permit. A copy of the recorded unilateral
agreement shall be submitted to the Planning Department

prior to application for a building permit.

11) All applications for Shoreline Setback Determinations shall
include a Coastal Hazard Disclosure Statement signed by the

property owner.

(d) Nothing in this section shall be deemed to amend, modify or supersede any
provision of the Special Management Area Rules and Regulations of the
County of Kaua‘i, HRS Chapter 205A, as amended, or HRS Chapter 343-5,

as amended.

(e) Fees. A nonrefundable processing fee of $100 shall accompany a request for
determination.”

SECTION 7. Section 8-27.9, Article 27 of Chapter 8, Kaua‘i County Code
1987, as amended, is hereby amended to read as follows:

“Sec. 8-27.9 Variance application.

(a) A written application for variance shall be made in a form prescribed by the
Director and shall be filed with the Director. The application shall include
plans, site plans, photographs, and any other plans, drawings, maps, or
data determined by the Director to be necessary to evaluate the application.
The application shall also include:

(1) A non-refundable administrative application fee of $300[.];

(2) Certification from the owner or lessee of the lot which authorizes the
application for variance;

(8) An environmental assessment prepared in accordance with
HRS Chapter 343, and the environmental impact statement rules and

applicable guidelines of the State of Hawai‘;
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(4) The names, addresses, and the tax map key identification of owners of
real property situated adjacent to and abutting the boundaries of the
land on which the proposed structure and/or landscaping is to be located;

(5) A site plan of the shoreline setback area, drawn to scale, showing:

(A) Existing natural and man-made features and conditions
within;

(B) Existing natural and man-made features and conditions along
properties immediately adjacent to the shoreline setback area
and proposed improvements;

(C) The certified shoreline and the shoreline setback line;

(D)Contours at a minimum interval of two feet unless waived by
the director; and

(E)Proposed development and improvements showing new
conditions with a typical section (if a structure), and the
proposed development's impacts to neighboring properties.

(6) A copy of the certified shoreline survey map of the property;

(7) Detailed justification of the proposed project, which addresses the
purpose and intent of these rules and the criteria for approval of a

variance;

(8) Analysis and report of coastal erosion rates and coastal processes; and
(9) Any other information required by the Director.

(b) Upon a determination by the Director that the application is complete and
in compliance with HRS Chapter 205A, part II and this Article, the Director
shall submit the application to the Commission. If the application is
determined to be incomplete by the Director, the Director shall return the
application to the applicant with a written -description identifying the
portions of the application determined to be incomplete. The Director shall
submit a written report, a copy of the application, and all other documents
submitted on the application to the Commission prior to the matter
appearing on an agenda of the Commission.

(c) Except as otherwise provided in this section, all applications for variances
shall be heard, noticed, and processed as public hearing matters. Not less
than 30 calendar days before the public hearing date, the applicant for a
variance shall mail notices of public hearing by certified or registered mail,
postage prepaid, to all owners of real property within 300 feet of the parcel
that is the subject of the application. Not less than 30 days prior to the

20



public hearing date, the Director shall publish a notice of hearing once in a
newspaper that is printed and issued at least twice weekly in the County
and which is generally circulated throughout the County. The notice shall
state the nature of the proposed development, the date, time, and place of

the hearing, and all other matters required by law.

(d) Exceptions. Prior to action on a variance application, the Commission may
waive a public hearing on the application for:

(1) Stabilization of shoreline erosion by the moving of sand entirely on
public lands;

[(2) Protection of a legal structure costing more than $20,000; provided
that, the structure is at risk of immediate damage from shoreline erosion;]

[(3)](2) Other structures or activities; provided that, no person or agency
has requested a public hearing within 25 calendar days after public notice
of the application. For the purposes of this section "public notice of the
application" shall be publication of a notice of the application in a
newspaper which is printed and issued at least twice weekly in the County
of Kaua'i, which informs the public of the subject matter of the application
and which identifies the date and time by which a written request for a
public hearing must be received by the Commission; or

[(4)](8) Maintenance, repair, reconstruction, and minor additions or
alterations of legal boating, maritime or water sports recreational
facilities, which result in little or no interference with natural shoreline

processes.”

SECTION 8. Section 8-27.10, Article 27 of Chapter 8, Kaua‘i
County Code 1987, as amended, is hereby amended to read as follows:

“Sec. 8-27.10 Criteria for approval of a variance.

(a) A shoreline setback variance may be considered for a structure otherwise
prohibited by this Article, if the Commission finds in writing, based on the record
presented, that the proposed structure meets those standards established under

Section 8-3.3 and is necessary for or ancillary to:
(1) Cultivation of crops;

(2) Aquaculture;

(3) Landscaping; provided that, the Commission finds that the proposed
structure will not adversely affect beach processes, public access or
public views and will not artificially fix the shoreline and is in

compliance with HRS Section 115-5;
(4) Drainage;
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(6) Boating, maritime, or water sports recreational facilities;

(6) Structures by public agencies or public utilities regulated under
HRS Chapter 269;

(7) Private and public structures that are clearly in the public interest;

(8) Private and public structures that will neither adversely affect beach
processes nor artificially fix the shoreline; provided that, the
Commission also finds that hardship will result to the applicant if
the facilities or improvements are not allowed within the shoreline

setback area;

(9) Private and public structures that may artificially fix the shoreline
but not adversely affect beach processes; provided that, the
Commission also finds that shoreline erosion is likely to cause severe
hardship to the applicant if the facilities or improvements are not
allowed within the shoreline setback area and all alternative erosion
control measures, including retreat, have been considered;

(10) The Commission may consider granting a variance for the
protection of a dwelling unit or public infrastructure; provided that,
the structure is at imminent risk of damage from coastal erosion,
such damage poses a danger to the health, safety, and welfare of the
public, and the proposed protection is the best shoreline management
option in accordance with relevant state policy on shoreline

hardening.

(11) Construction of a new dwelling unit. In the case where the
minimum buildable footprint does not allow for a setback in
accordance with this Article, the Commission may consider granting
a variance under the following guidelines:

(A) The front yard setback may be reduced where feasible to allow
for the minimum buildable footprint;

(B) The side yard setback may be reduced where feasible to allow
for the minimum buildable footprint;

(C)If the foregoing approaches are done to the maximum extent
practicable and a dwelling cannot be sited mauka of the
shoreline setback, the minimum buildable footprint shall be
reduced to no less than [1,000] 500 square feet.

(D)If the foregoing approaches in subsections (A), (B) and (C) are
done to the maximum extent practicable, the calculated
shoreline setback may be reduced to the minimum extent
required to permit the construction of a house within the
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reduced footprint, provided that a qualified consultant must
certify that the property is not subject to undue risk from
erosion, high wave action, or flooding. Under no circumstance
shall the shoreline setback line be less than 40 feet.

(12) Rebuilding of an existing dwelling unit.

(A) Rebuilding of a lawfully existing dwelling unit under this
section shall only be allowed if the rebuilding is not prohibited
by Article 13, Chapter 8, Kaua‘i County Code 1987, as

amended and does not:

@) enlarge the structure beyond its previous building
footprint, and

(i) intensify the use of the structure or its impacts on
coastal processes.

(B)In the case where the minimum buildable footprint does not
allow for a setback of 60 feet, the Commission may consider
granting a variance under the following guidelines only:

@) The front yard setback may be reduced where feasible
to allow for the minimum buildable footprint;

(1) The side yard setback may be reduced where feasible
to allow for the minimum buildable footprint;

(iii) If the foregoing approaches are done to the maximum
extent practicable and a dwelling cannot be sited
mauka of the shoreline setback, the minimum buildable
footprint may be reduced to the lesser of [1,000] 500
square feet or the actual footprint of the house.

(b) A structure may be considered for a variance upon grounds of hardship if:

(1) The applicant would be deprived of all reasonable use of the land if
required to fully comply with the provisions of the provisions of this

Article;

(2) The applicant’s proposal is due to unique circumstances and does not
draw into question the reasonableness of the provisions of this

Article; and

(3) The proposal is the best practicable alternative which best conforms
to the purpose of the provisions of this Article.

(c) Before granting a hardship variance, the Commission shall find that the
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applicant’s proposal is a reasonable use of the land. Because of the dynamic
nature of the shoreline environment, inappropriate development may easily
pose a risk to individuals or to the public health and safety or to the coastal
zone management and resources. The Commission shall consider factors
such as coastal hazards, shoreline conditions, erosion, surf inundation,
flood conditions and the geography of the lot in determining whether the
proposal is a reasonable use of the applicant’s land. The Commaission shall
give due consideration to the long-term average annual rate of coastal
erosion calculated by following the methodology outlined in the National
Assessment of Shoreline Change: Historical Shoreline Changes in thé
Hawaiian Islands (Fletcher, et al., 2012) and any amendments thereto, or
Section 4.1 of the Hawai‘i Coastal Hazard Mitigation Guidebook (Hwang,
2005), and any subsequent amendments thereto.

(d) For purposes of this section, hardship shall not include economic hardship
to the applicant resulting from: (1) county zoning or setback changes,
planned development permits, cluster permits, or subdivision approvals
after June 16, 1989; (2) any other permit or approval which may have been
issued by the commission, [or] (3) actions by the applicant, or (4) small lot

size.

(e) No variance shall be granted unless appropriate conditions are imposed:

(1) To maintain and require safe lateral access to and along the
shoreline for public use or adequately compensate for its loss;

(2) To minimize and mitigate risk of adverse impacts on beach processes
and neighboring properties;

(3) To minimize and mitigate risk of structures failing and becoming
loose rocks or rubble on public property;

(4) To minimize adverse impacts on public views to, from, and along the
shoreline; and

(6) To comply with County Code provisions relating to flood plain
management, Chapter 15, Article 1, Kaua‘i County Code 1987, as
amended, and Drainage, Chapter 22, Article 16, Kaua‘i County Code
1987, as amended, respectively.

(0 Any structure approved within the shoreline setback area by variance shall
not be eligible for protection by shoreline hardening during the life of the
structure, and this limitation and the fact that the structure does not meet
setback requirements under Section 8-27.3 and could be subject to coastal
erosion and high wave action shall be written into a unilateral agreement
that is recorded by the Bureau of Conveyances of Land Court, as the case
may be. A copy of the unilateral agreement shall be submitted to the
Planning Department prior to the issuance of the required zoning and/or
shoreline setback variance. Failure of the grantor to record these deed
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restrictions shall constitute a violation of this section and the grantor shall
be subject to the penalties set forth in this Article.

(g) For any structure approved within the shoreline setback area by variance,
the applicant shall agree in writing that the applicant, its successors, and
permitted assigns shall defend, indemnify and hold the County of Kaua'‘i
harmless from and against any and all loss, liability, claim, or demand
arising out of damages to said structure and this indemnification shall be

included in the unilateral agreement required above.

(h) The applicant may apply to the department for an amendment to the
variance in a manner consistent with the procedures of the special
management area rules of the Kaua'‘i Planning Commaission.

(1) No variance shall be granted for structures within the shoreline setback
area that are unpermitted, unless the Commission determines that a
structure is necessary to protect public health and safety, and/or that
removal of the structure would cause a greater public harm.

(G) In no case shall the Commission grant a shoreline setback variance for
structures constructed without valid permits.”

SECTION 9. Section 8-27.11, Article 27 of Chapter 8, Kaua‘i County
Code 1987, as amended, is hereby amended to read as-follows:

“Sec. 8-27.11 Enforcement.

(a) The Director shall enforce this Article in accordance with Article 24 of the
County of Kaua‘i Comprehensive [zoning] Zoning Ordinance[.], HRS Chapter 205A,
and the rules of Practice and Procedure of the County of Kaua‘i Planning

Commission.

(b) Removal of an unpermitted structure or improvement(s) to an existing

structure.

(1) In determining the disposition of [a] an unpermitted structure or

improvement(s) to an existing structure, the Director shall follow the

procedures outlined in Chapter 12 of the Rules of Practice and
Procedure of the County of Kaua‘li Planning Commission based on
the nature of the unpermitted structure. If the structure would have
required Class I, II, or III permits as well as shoreline setback
determination and approval or variance, the procedure shall be that
required under Section 1-12-4 of said rules. If a Class IV permit
would have been required, the procedure would be that outlined in
Sections 1-12-5 through 1-12-8 of said rules.

(2) Following the relevant procedures described in Sec. 8-27.11(b)(1), the
Director or the Commission, as the case may be, shall order the

removal of an unpermitted structure or improvement(s) to an
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existing structure [unless it is determined that removal shall cause
a greater harm to the ecosystem and/or public 1mprovements than

allowing the structure to remain].

(3) If the Director or Commission determines that removal would be
inappropriate, the property owner or perpetrator shall obtain a
variance under Sec. 8-27.10 and shall pay penalties as specified in
Section 8-27.12.

(c) dJudicial Enforcement of Order. The Director may institute a civil action in
any court of competent jurisdiction for the enforcement of any order issued pursuant

to this section.

Where the civil action has been instituted to enforce the civil fine imposed by
such order, the Director need only show that a notice of violation and order was
served, a hearing was held or the time allowed for requesting a hearing had expired
without such a request, that a civil fine was imposed and that the fine imposed has

not been paid.

The Director may institute a civil action in any court of competent jurisdiction
for injunctive relief to prevent violation of any provision of this Chapter, any rule
adopted there under, any permit issued pursuant thereto or any condition of any
shoreline setback approval in addition to any other remedy provided for under this

Chapter.

(d) Nonexclusiveness of Remedies. The remedies provided in this chapter for
enforcement of the provisions of this chapter, or any rule adopted
thereunder, shall be in addition to any other remedy as may be provided by

law.

(e) Appeal in Accordance with Statute. If any person is aggrieved by the order
issued by the director pursuant to this section, the person may appeal the
order in the manner provided in HRS Chapter 91, provided that no
provision of such order shall be stayed on appeal unless specifically ordered
by a court of competent jurisdiction,

(® The Director shall enforce this Article in accordance with Article 24 of the
County of Kaua‘i Comprehensive Zoning Ordinance and HRS Chapter

205A.”

SECTION 10. If any provision of thisordinance or the application thereof
to any person or circumstance is held invalid, the invalidity does not affect other
provisions or application of the Ordinance which can be given effect without the
invalid provision or application, and to this end the provisions of this Ordinance are

severable.

SECTION 11. Ordinance material to be repealed is bracketed. New
ordinance material is underscored. When revising, compiling, or printing this
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ordinance for inclusion in the Kaua‘li County Code 1987, as amended, the brackets,
bracketed material, and underscoring shall not be included.

SECTION 12. This ordinance shall take effect upon its approval. These
amendments shall be applied to any pending application, determination, or permits.
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ORDINANCE NO. BILL NO.

A BILL FOR AN ORDINANCE AMENDING CHAPTER 8, ARTICLE 27,
KAUA‘I COUNTY CODE 1987, AS AMENDED, RELATING TO
SHORELINE SETBACK AND COASTAL PROTECTION

BE IT ORDAINED BY THE COUNCIL OF THE COUNTY OF KAUA', STATE OF
HAWAIT:

SECTION 1. The Council finds that Kaua‘i’s coastline is subject to an
increasing variety of natural hazards such as tsunamis, high surf, sea level rise,
climate change, hurricanes, coastal flooding, and coastal erosion, all of which pose
severe dangers to people and properties located near the shoreline. Therefore, proper
siting of structures and regulation of improvements to structures along Kaua‘i’s
shoreline areas are critical to protecting life and property, mitigating coastal hazards,
and preserving coastal resources, which are culturally important to the people of
Hawai‘i. To accomplish this, the Council finds it necessary to strengthen Kaua‘®’s
Shoreline Setback Ordinance adopted in 2008 by updating Chapter 8, Article 27,
Kaua‘i County Code 1987, as amended, to include added definitions for clarity and
revised requirements for shoreline property owners seeking to repair existing
structures.

The purpose of this Ordinance is to amend the Shoreline Setback Ordinance
articulated in Chapter 8, Article 27, Kaua‘i County Code 1987, as amended, by adding
safeguards that protect life and property and ensure the longevity and integrity of
Kaua‘i’s coastal and beach resources along the shoreline.

SECTION 2. Section 8-27.2, Article 27 of Chapter 8, Kaua‘i County Code
1987, as amended, is hereby amended to read as follows:

“Sec. 8-27.2 Definitions.

For purposes of this Article, unless it is plainly evident from the context that
a different meaning is intended, certain words and phrases used herein shall be
defined as follows:

“Adversely affect beach processes” means to pose a potential immediate or
future adverse effect on beach processes as a result of a structure and/or
landscaping located within the coastal erosion hazard zone, or to create an
immediate or future need to artificially fix the shoreline.

“Annual coastal erosion rate” means the long-term average annual rate of
coastal erosion calculated by following the methodology outlined in the
National Assessment of Shoreline Change: Historical Shoreline Changesin the
Hawaiian Islands (Fletcher, et al., 2012). Annual coastal erosion rates are
available for all lots on Kaua‘i fronted by a sandy beach from the Kaua4
Planning Department. These rates were calculated by the University of
Hawai‘i’s Coastal Geology Group for the Kaua‘i Coastal Erosion Study, and it



was last updated in 2018. The Planning Director may designate a qualified
professional to review and, subject to the Planning Director’s approval, update
annual coastal erosion rates.

“Average lot depth” means the measurement obtained by adding the lengths of
the two sides of a lot which are at or near right angles with the shoreline, or
the seaward boundary of the lot that runs roughly parallel to the shoreline if
the property is not abutting the shoreline, to the length of a line obtained by
drawing a line from a point in the center of the makai side of the lot to a point
in the center of the mauka side of the lot and dividing the resulting sum by
three. For irregularly shaped lots including flag lots, triangular parcels, lots
on peninsulas, and/or lots having ocean on two or more sides of the lot, the
average lot depth will be determined by the Director.

[3

‘Beach” means a coastal landform primarily composed of sand from eroded
rock, coral, or shell material, or any combination thereof, that is established

and shaped by wave action or tidal processes. Beach includes sand deposit in
nearshore submerged areas, or coastal dunes or upland beach deposits

landward of the shoreline that provide benefits for public use and recreation,
for coastal ecosystems, and as a natural buffer against coastal hazards.

“Beach processes” means the dynamic interactions between waves, currents,
water levels, winds, and sediment mobility along coastal shorelines,
influencing the formation and evolution of beaches through erosion,
transportation, and deposition of sediment.

“Board” shall mean the Board of Land and Natural Resources, State of Hawai‘i.

“Building footprint” shall mean all parts of a main building (excluding roof
overhangs) that rest, directly or indirectly, on the ground, including those
portions of the building that are supported by posts, piers, or columns. Building
footprint also includes attached garages, covered carports, bay windows with
floor space, lanais, decks, cantilevered decks, spas, and in ground swimming
pools.

“Certified shoreline” means the shoreline established by Board pursuant to
HRS 205A-42, as amended.

“Coastal dune” means one of possibly several continuous or nearly continuous
mounds or ridges of unconsolidated sand on the landward side of a beach that
is contiguous and approximately parallel to the beach, [situated so that it may
be accessible to storm waves and seasonal high waves for release to the beach
or offshore waters]formed as wind and occasionally high waves deposit sand in
a sheltered area that is typically stabilized with dune-adapted plant species,
leading to accumulation and formation of a dune.

“Coastal erosion” means the natural loss of coastal lands, usually by wave
attack, tidal or littoral currents, or wind. Coastal erosion is synonymous with
shoreline retreat.



“Coastal erosion hazard zone” shall include all of the land between the
shoreline and the shoreline setback line.

“Coastal hazard” means [natural processes in the coastal zone that are
generated by geologic, oceanographic, and/or meteorological processes that
place people and/or improvements at risk for injury and/or damage] elevated
risk to public health or safety, property, access to and along the shoreline,
Native Hawauan cultural resources, and the environment in coastal areas
resulting from physical phenomena, including but not limited to high waves,
storm surge, tsunami, sea level rise, coastal erosion, and other hazards.

“Coastal hazard disclosure statement” means a statement prescribed by the
department disclosing the potential for coastal hazards and the potential for
further restrictions and limitations on development of the respective property
in the future. This statement is an addendum to the shoreline setback
determination application, and it must be signed by the property owner prior
to acceptance of the determination application.

“Commission” means the Planning Commaission of the County of Kaua‘i.
“Department” means the Planning Department of the County of Kaua‘.

“Director” means the Planning Director of the Planning Department of the
County of Kaua‘i.

“Dwelling unit” means any building or any portion thereof which i1s designed
or intended for occupancy by one family or persons living together or by a
person living alone, and provides complete living facilities within the unit for
sleeping, recreation, eating and sanitary facilities, including installed
equipment for only one kitchen.

“FEMA” means the Federal Emergency Management Agency.
“FIRM” means the Flood Insurance Rate Map.

“Hazard assessment” means assessment for erosion, wave, flood, and inland
zone following the standards in Section 4.3 of the Hawai‘l Coastal Mitigation
Guidebook, (January 2005), which was prepared for the State of Hawaif,
Department of Land and Natural Resources, Coastal Zone Management
Program, University of Hawaii Sea Grant College Program and the Pacific
Services Center and Coastal Services Center of the National Oceanic and
Atmospheric Administration.

“Kaua‘i coastal erosion study” means the quantitative study of Kaua‘i and
Ni‘thau’s historical shoreline behavior utilizing orthorectified aerial
photographs or other imagery to carry out high-resolution mapping of
historical shoreline positions to obtain a statistically valid annual erosion rate
of the Shoreline Change Reference Feature (SCRF). The study was conducted
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by the University of Hawai‘i’s Coastal Geology Group for the County of Kaua‘,
and it was last updated in 2018. The shoreline change data and shoreline
change posters produced by this study are on file with the Kaua‘i Planning
Department. The study followed procedures described in the National
Assessment of Shoreline Change: Historic Shoreline Changes in the Hawaiian
Islands (Fletcher, et al., 2010) available from the Kaua‘i Planning Department.

“Landscaping” means the modification of landscape for an aesthetic or
functional purpose that includes the planting of vegetation; the installation of
irrigation, rock or water features; grading or grubbing.

“Makai” means seaward or in a seaward direction.

“Mauka” means landward or in a landward direction.

“Minimum buildable footprint” means a building footprint of 1,500 square feet.
“Minor structure” meansl:

1) a structure that costs less than $125,000 and provides temporary
emergency protective measures for a legally habitable structure
that is imminently threatened by coastal hazards provided that
the protective measure has received approval in accordance with
the Special Management Area Rules of the Kaua'i Planning
Commission and/or the State Department of Land and Natural
Resources (as may be the case), relocation of the endangered
structure has been considered and is not reasonable given the
nature of the emergency, the protective measure is removed
within 180 days of its installation, and given the significance of
the emergency, the protection is the best management alternative
with respect to beach, shoreline, and/or coastal resource
conservation, or

(2)] a structure that:
(A)costs less than $125,000; and

(B) does not adversely affect beach processes, does not artificially fix the
shoreline, and does not interfere with public access or public views to
and along the shoreline; and

(C) does not impede the natural processes and/or movement of the shoreline
and/or sand dunes, and does not alter the grade of the shoreline setback
area; and

(D)is consistent with the purposes of this Article and HRS Chapter 2054,
as amended; and



(E)includes, but is not limited to, lighting in conformance with HRS
Chapter 205A, landscape features, barbeques, picnic tables, benches,
chairs, borders, wooden trellis, bird feeders, signs, safety improvements,
lifesaving devices, movable lifeguard stands, outdoor showers and water
faucets, public utility lines, utility poles and accessory structures along
existing corridors, temporary tents for special events not exceeding
14 consecutive days in duration during any three-month period, walls
and fences that are located more than 40 feet from the shoreline,
landscape planting and irrigation systems provided that they are
located more than 40 feet away from the shoreline and do not artificially
extend the shoreline or shoreline setback area seaward, public park
facilities (excluding restrooms, wastewater systems, and shoreline
armoring structures or improvements), portable or removable walkways
for public access, or, as determined by the director, a structure primarily
benefitting the public that will not impact or be impacted by coastal
erosion processes; and

(F) excludes, but is not limited to, any in-ground swimming pools or spas,
garages, carports, concrete walkways that are reinforced, concrete
walkways that are not saw-cut at a minimum of three foot intervals, and
concrete steps.

“Natural catastrophe” is a natural disaster qualifying for a governor’s
declaration of emergency pursuant to Hawai‘i Revised Statutes Chapter 128,
or a presidential declaration of emergency of a major disaster pursuant to
42 USC 5170, including those caused by episodic coastal hazards such as
tsunamis and hurricanes, and not the result of other coastal hazards or
processes such as erosion or sea level rise.

“Nonconforming structure or activity” means a structure or activity which is
lawfully existing within the shoreline setback area because it:

(1) Was completely built, in its present form, prior to June 22, 1970;
or

2) Received either a building permit, board approval, or shoreline
setback area variance prior to June 16, 1989; or

(3) Was outside the shoreline setback area when it received either a
building permit or board approval[; or].

“Plan” or “site plan” means a detailed construction plan drawn to scale of
1" = 20’ 0” that shows the design of a structure proposed to be built within the
shoreline setback area. The plan shall be based on an accurate instrument by a
surveyor licensed in the State of [Hawaii] Hawaii and shall consist of data
including but not limited to:

(1) Property boundaries;



(2) Natural features such as large trees, rock outcroppings, and any
primary or secondary coastal dunes;

(3) Topography in and around the proposed construction,;
(4) Any and all shoreline hardening;
(5) Flood zones, where applicable;

(6) Existing and proposed structures and their proximity to the
shoreline and shoreline setback area;

(7) Fences, walls, and any other structures in the shoreline setback area
and any potential hindrances to lateral access along the shoreline;

(8) A geo-referenced survey of the site; and

(9) Any other information which identifies the existing condition of the
subject parcel of land. ["Primary Coastal Dune" means the first dune
encountered mauka of the beach.]

“Primary Coastal Dune" means the first coastal dune encountered mauka of the

beach, situated so that it may be accessible to storm waves, seasonal high waves,
and high water levels to release sand to the beach or offshore waters.

“Prohibited activities” means those activities prohibited in the shoreline setback
area as provided in Section 8-27.6 of this Article. All other activities shall be
regulated by the Special Management Area Rules and Regulations of the County
of Kaua‘l and the requirements of HRS Chapter 343-5 regarding environmental
assessments for any proposed uses within a shoreline area as defined in
Section 205A-41.

“Public park facilities” means recreational facilities owned and operated by state
or county park agencies for the benefit and use of the general public.

“Qualified consultant” means a coastal scientist with a master of science degree
or doctorate in geology, geography, or other appropriate physical science relating
to coastal processes, or an engineer licensed in the State of Hawai1 that has
experience in coastal processes. If a dune restoration project is proposed, the
qualified consultant shall have experience and expertise with dune restoration.

“Qualified demolition” means the demolition of a structure or structures where
such demolition:

(1) Will not adversely affect beach processes;

2) Will not artificially fix the shoreline;



3) Will not interfere with public access, except for public safety
reasons during demolition operations;

4) Will not interfere with public views to and along the shoreline,
except during demolition operations;

(5) Will be consistent with the intent of open space enhancement as
reflected in these rules and HRS 205A; and

(6) Will comply with applicable County Codes.

“Rebuilding” means reconstruction of a lawfully existing dwelling unit when the
reconstruction i1s valued by a licensed professional engineer, or architect at 50%
or more of the current replacement cost of the structure.

“Repair” means the [reconstruction or renewal] rehabilitation or renovation of any
part of a lawfully existing structure, but not the entire structure, solely for the
purpose of its maintenance and does not result in an addition to, or enlargement
or expansion of, the lawfully existing structure, such as alterations of floors, roofs,
walls, or the supporting structure of a building or the rearrangement of any of its
component parts. A “substantial improvement” as defined herein shall not be
considered a repair. [Repair shall be consistent with the definition of “repair”
under Sec. 8-1.5, Kaua‘ County Code 1987, as amended.]

“Revetment” shall mean a sloping facing of stone, concrete, blocks, or other
[similar] materials built to protect a scarp, embankment, or shore structure
against erosion by wave action or currents.

“Rocky shoreline” means a shoreline segment acting as the primary interface
between marine dominated processes and terrestrial dominated processes that is
composed of hard, non-dynamic, non-erodible material such as basalt, fossil
limestone, beach rock, or other natural non-dynamic material, not to include
cobble or gravel beaches that are dynamic in nature, or erodible cliffed shorelines
composed dominantly of dirt or clay.

“Sea-Level Rise-Exposure Area (SLR XAY means the sealevel rise exposure area
delineated—in—the—Hawait—Chmate—Chanse—Mitication—and —Adaptation
Coemmission’s Hawailt-Sea-Level Rise-Viewer—or-its-sueeessors:

“Seawall” means a structure with a vertical face separating land and water areas,
primarily designed to prevent erosion and other damage due to wave
action.shereline—hardening—strueture-built-of stone—eonerete—blocks—or—other
materials-to-proteet-a-scarp—embankment—or strueture against-erosion-or-damasge
by-wave-action-or-eurrents-and hasa-vertical face-on-its-makai-side:

“Shoreline” 1s as defined 1n Section 205A-1, Hawail Revised Statutes, as amended,
and as established pursuant to Section 205A-42, Hawai Revised Statutes, as
amended.



“Shoreline certification” means a signed statement by the chairperson of the Board
of Land and Natural Resources that the shoreline is as located and shown on the
map as of a certain date.

“Shoreline change reference feature (SCRF)” means a morphologic feature
commonly referred to as the “toe” of the beach, which represents the base of the
foreshore or approximating the Mean Lower Low Water (MLLW).

“Shoreline hardening” means the process of fortifying the shoreline or shoreline
setback area with hard structures including, but not limited to, seawall and
revetments.

“Shoreline setback area” means “shoreline area” as defined in Section 205A-41,
Hawai‘i Revised Statutes, as amended.

“Shoreline setback line” means that inland line established by Section 8-27.3 that
runs parallel to the shoreline.

“Storm buffer zone” is the first 40 feet of the shoreline setback area as measured
from the shoreline.

“Structure” is as defined in Section 205A-41, Hawaii Revised Statutes, as
amended.

“Substantial construction” means that 100% of the foundation has been laid|[, or
that 100% of the foundation of the active phase of a project has been laid where
the project is being done in phases].

“Substantial improvement” means any cumulative series of repairs,
reconstruction, improvements, or additions to a structure over a 10 year period,
where the cumulative cost equals or exceeds 50% of the market value of the
structure before the start of construction of the first improvement during that 10
year period. For the purposes of this definition, substantial improvement is
considered to occur when the first alteration of any wall, ceiling, floor, or other
structural part of the building commences, whether or not that alteration affects
the external dimensions of the structure. The value of any substantial
improvement shall be determined by the County Engineer or his/ her authorized
representative. The term does not, however, include either: (1) any project for
improvement of a structure to correct existing violations of a State or local health,
sanitary, or safety code specifications which have been identified by the local code
enforcement official and which are the minimum necessary to assure safe living
conditions, or (2) any alteration of a “historic structure,” provided that the
alteration will not preclude the structure’s continued designation as a “historic
structure.”

“Temporary structures” means structures that will exist for no longer than six
months and will not irreversibly and adversely affect beach processes, public
access, or public views nor artificially fix the shoreline in an irreversible way, and
from which there will be a public benefit.
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“Use” means the purpose for which land or building is arranged, designed, or
intended, or for which eitherland or buildingis or may be occupied or maintained.”

SECTION 3. Section 8-27.3, Article 27 of Chapter 8, Kaua‘i
County Code 1987, as amended, is hereby amended to read as follows:

“Sec. 8-27.3. Shoreline Setback Determination: Establishment of the
Shoreline Setback Line.

Shoreline setback determinations shall be issued based on the following procedures:

(a) A shoreline setback determination shall be required for all structures
and subdivisions proposed on lands covered by this Article, except in the
following two cases:

(1) Aspermitted in Section 8-27.7;

(2) Where the applicant can demonstrate to the satisfaction of the
Planning Director that the applicant’s proposed structure or
subdivision will not affect beach processes, impact public beach
access, or be affected by or contribute to coastal erosion or
hazards, excluding natural disasters. Factors to be considered
shall include, but not be limited to, proximity to the shoreline,
topography, properties between the shoreline and applicant’s
property, elevation, and the history of coastal hazards in the area.

(b) Unless otherwise provided in subsection (a) above, no shoreline setback
line shall be established for any lot subject to this Article unless the application
for a shoreline setback line includes a certified shoreline issued within
12 months prior to submission of the application.

(c) Lots Included in the Kaua‘i Coastal Erosion Study. For all structures on
lots subject to the Kaua‘i Coastal Erosion Study, the setback shall be calculated
as follows:

(1) For lots with an average lot depth of less than 140 feet, the setback
line shall be 40 feet plus 70 times the annual coastal erosion rate as
measured from the certified shoreline. In addition to the shoreline
setback calculations above, for all applicable lots subject to the
Kaua‘i Coastal Erosion Study a mandatory 20 foot additional safety
buffer shall be added to the setback area for episodic coastal events,
sea level rise and other hazards.

(2) For lots with an average lot depth of 140 feet to 220 feet, the greater
setback of the following shall apply:

(A) Forty feet plus 70 times the annual coastal erosion rate as
measured from the certified shoreline. In addition to the shoreline
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setback calculations above, for all applicable lots subject to the
Kauai Coastal Erosion Study a mandatory 20 foot additional
safety buffer shall be added to the setback area for episodic
coastal events, sea level rise and other hazards; or

(B) A shoreline setback determined by taking the average lot depth,
subtracting 100 feet, dividing by two and adding [40] 60 feet.

(3) For all lots with an average lot depth of over 220 feet, the greater
setback of the following shall apply:

(A) Forty feet plus 70 times the annual coastal erosion rate as
measured from the certified shoreline. In addition to the shoreline
setback calculations above, for all applicable lots subject to the
Kaua‘l Coastal Erosion Study a mandatory 20 foot additional
safety buffer shall be added to the setback area for episodic
coastal events, sea level rise and other hazards; or

(B) A shoreline setback line of [100] 120 feet from the certified
shoreline.
Table 1
(This table is included for illustrative purposes only.) Lots Included in the Kaua“

Coastal Erosion Study. The distance in feet of the shoreline setback line as
measured from the certified shoreline based on the average lot depth in feet.

Average Lot Depth Setback Line

Less than 140 fe‘e_ztu © 40 feet plus (70 X annual coastal erosion rg@e) plusq?O feet |
140 feet to 220 feet ~ Greater of: 40 feet plus (70 X annual coastal erosion rate)

- plus 20 feet -or- (Average Lot Depth minus 100 feet) ~ by

‘2 plus [40] 60 feet -

-Greater than 220 feet Greater of: 40 feet plus (70 X annual coastal erosion rate)
- plus 20 feet -or- [100] 120 feet from the certified shoreline

(d) Lots Not Included in the Kaua‘t Coastal Erosion Study. For all
structures on lots that were not included in the Kaua‘i Coastal Erosion Study,

the setback shall be calculated by the following formula,
(Average Lot Depth - 100)/2 +[40] 60), subject to the following:

(1) For all lots, the shoreline setback line shall be no less than 60 feet.
(2) The maximum setback that can be required shall be [100] 120 feet.

(e) Non-abutting Lots. If an applicant is unable to secure permission from
the abutting owner to complete a certified shoreline for a non-abutting lot
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within approximately 500 feet of the shoreline, the Planning Director may,
pursuant to Sec. 8-4.3, impose conditions to zoning permits to increase
setbacks where evidence exists that a proposed structure may be affected by
coastal hazards or erosion.

® No subdivision which involves a lot, or any portion of a lot that would be
subject to this Article, shall be approved without a coastal erosion study, a
certified shoreline, and a shoreline setback line established in accordance with
this Article, unless the subdivision is initiated by the County.

(8  Any subdivision with lots abutting the shoreline approved pursuant to
Chapter 9 of the Kaua4 County Code, 1987, as amended, after the adoption of
this Ordinance shall have a shoreline setback line of 40 feet plus 70 times the
annual coastal erosion rate as measured from the certified shoreline. In
addition to the shoreline setback calculations above, a mandatory 20 foot
additional safety buffer shall be added to the setback area for episodic coastal
events, sea level rise and other hazards.

(h) Each lot abutting the shoreline in a subdivision approved after the
effective date of this ordinance shall be designed to achieve a building footprint
of 5,000 square feet of buildable area mauka of the shoreline setback line
established in accordance with subsections (f) and (g), above.

@) Prior to commencement of grubbing, grading, or construction activities,
the shoreline and shoreline setback line shall be identified on the ground and
posted with markers, posts, or other appropriate reference marks by a surveyor
licensed in the State of Hawai‘i.

G) The application of Section 8-27.3 by itself shall not make a dwelling unit
nonconforming.”

SECTION 4. Section 8-27.6, Article 27 of Chapter 8, Kaua‘i County Code
1987, as amended, is hereby amended to read as follows:

“Sec. 8-27.6 Prohibited Activities in the Shoreline Setback Area.

(a) Pursuant to HRS 205A-44, as amended, the mining or taking of sand, dead
coral or coral rubble, rocks, soils, or other beach or marine deposits from the shoreline
setback area is prohibited with the following exceptions:

(1) The inadvertent taking from the shoreline setback area of the
materials, such as those inadvertently carried away on the body, and
on clothes, toys, recreational equipment, and bags;

(2) Where the mining or taking is authorized by a variance pursuant to
Section 205A-46 of the Hawai‘i Revised Statutes;

(3) The clearing of these materials from existing drainage pipes and
canals and from the mouths of streams, including clearing for the
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purposes under HRS Section 46-11.5; provided that, the sand
removed shall be placed on adjacent areas unless such placement
would result in significant turbidity;

(4) The cleaning of the shoreline setback area for state or county
maintenance purposes, including the clearing of seaweed, limu, and
debris under HRS Section 46-12; provided that, the sand removed
shall be placed on adjacent areas unless the placement would result
in significant turbidity;

(5) The taking of driftwood, shells, beach glass, glass floats, or seaweed;

(6) The exercise of traditional cultural practices as authorized by law
or as permitted by the department pursuant to Article XII, Section
7, of the Hawai‘i State Constitution; or

(7) For the response to a public emergency or a state or local disaster.

(b) Any primary coastal dune, which lies wholly or partially in the shoreline
setback area, shall not be altered, graded, or filled in any way except for the
addition of sand of compatible quality and character unless the application
of this section renders the build-out of allowable density unfeasible. In such
case, modifications, alterations, grading, or filling may be allowed through
a variance, but only for that portion of the primary dune located mauka
(landward) of the shoreline setback area, and only to the extent necessary
to construct on a minimum building footprint. This exception shall apply
only to lots in existence prior to December 2, 2009.

(c) The following are prohibited in the shoreline setback area:

(1) Individual wastewater system or subsurface improvement unless the
applicant demonstrates to the satisfaction of the Director that no
feasible alternative exists, including a redesign of the improvement
or structure to accommodate the system outside of the setback line,
and the system or improvement complies with all statutory and
Department of Health requirements.

(2) Landscaping that artificially fixes the shoreline.

(3) [Shoreline hardening unless it is approved by the State of Hawaii’s
Office of Conservation and Coastal Lands] Private shoreline

hardening structures, including seawalls and revetments, at sites
subject to the Kaua‘i Coastal Erosion Study and at sites where

shoreline hardening structures interfere with existing recreational
and waterline activities.

(4) Expansion of the footprint of a non-conforming structure, unless
otherwise provided by law.”
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SECTION 5. Section 8-27.7, Article 27 of Chapter 8, Kaua‘i County Code
1987, as amended, is hereby amended to read as follows:

“Sec. 8-27.7 Permitted structures within the shoreline setback area.

(a) The following structures are permitted in the shoreline setback area. All
structures and/or landscaping not specifically permitted in this section are prohibited
without a variance.

(1) Existing conforming or legally nonconforming structures.

(2) Structure that received a shoreline variance or administrative
approval prior to February 26, 2008.

(8) A structure that is necessary for, or ancillary to, continuation of
agriculture or aquaculture existing in the shoreline setback area on
June 16, 1989.

(4) “Temporary structures” as defined in Section 8-27.2. To ensure that
there will be no irreversible or long term adverse effects, the Director
shall require as a condition of a permit the restoration of the site to
its original condition or better, and the Director may require a bond
to ensure such restoration.

(5) A structure that consists of maintenance, repair, reconstruction, and
minor additions or alterations that results in no interference with
natural beach processes and is ancillary or associated with one of the
following sites:

(A) A Hawaiian fish pond;

(B) A publicly owned and legal boating, maritime, or water sports
recreational facility.

(6) Repairs to a lawfully existing structure, including nonconforming
structures, provided that:

(A)The repairs do not enlarge, add to or expand the structure;
increase the size or degree of nonconformity; or intensify the use
of the structure or its impact on coastal processes;

(B) The repairs do not constitute a substantial improvement of the
structure;

(C)The repairs are permitted by the Comprehensive Zoning
Ordinance, Development Plans, building code, floodplain
management  regulations, special management area
requirements under HRS Chapter 205A and any other applicable
rule or law; and o , ‘
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(D) The Planning Director determines that the proposal complies
with the definition of “repair” under Sec. 8-27.2, Kaua‘i County
Code 1987, as amended.

(E) To ensure that proposed repairs under Sec. 8-27.2, Kaua‘i County

Code 1987, as amended, do not constitute a substantial

improvement, the Director shall require the applicant to provide
the following:

(1) Appraisal of the structure.

(2) A _cost breakdown estimate of the proposed repair project

through a “Non-Substantial Improvement Job Cost
Breakdown Worksheet.” The worksheet is to be submitted to

and maintained by the Director and shall include all costs of
the subject repair project, including but not limited to costs
associated with site work, masonry, plumbing, electrical work,
carpentry (framing and finish work), drywall, glass and

glazing, painting, flooring, appliances, cabinetry, and all labor.

(3) The _applicant shall submit a signed declaration
acknowledging understanding and agreeing the repair
exemption cost figures estimated in the “Non-Substantial
Improvement Job Cost Breakdown Worksheet” are subject to
review after the completion of the proposed repairs for
consistency with the actual and proposed repairs.

(4) The applicant shall inform the Planning Department of the
date of completion of the repair project and any additional
construction materials, labor and associated costs incurred
during the repair. In the absence of any notification of
completion, the Department shall consider this repair project
still ongoing.

(5) Within 60 days of the notification of completion or while the
repair project is still ongoing, the Director mayv require the
applicant to submit receipts for each of the improvements
listed on the “Non-Substantial Improvement dJob Cost
Breakdown Worksheet” and any other construction materials,
labor and associated costs necessitated by the repairs that
have been completed. If the applicant cannot provide receipts,
the Director may establish the fair market cost for each of the

improvements for which receipts cannot be provided.

(6) Should the expenditures on the receipts provided demonstrate
that the project is not a repair and is in fact considered a

substantial improvement pursuant to Section 8-27.2, Kaua'i
County COde 1987, as amended, the Director shall follow the
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enforcement standards in Section 8-27.11, Kaua‘i County Code
1987. as amended. '

(F)A certified state shoreline survey is required for any repairs
exceeding $125,000 and must be included in the application for a
shoreline setback determination.

(7) Beach nourishment or dune restoration projects approved by all
applicable governmental agencies.

(8) A structure approved by the Director as a minor structure.
(9) Qualified demolition of existing structures.

(10) Unmanned civil defense facilities installed for the primary
purposes of: (i) warning the public of emergencies and disasters; or
(i1) measuring and/or monitoring geological, meteorological and other
events.

(11) Scientific studies and surveys, including archaeological surveys.

(12) Structures built by a governmental agency to address an
emergency as declared by the Governor of the State of Hawai‘i, the
Mayor of the County of Kaua‘i or any other public official authorized
by law to declare an emergency.

(13) Structures relating to film productions that have received a
County Revocable Film Permit. Structures undertaken for film
productions must be removed within 30 days following the
completion of the film production.

(14) Structures required for remedial and removal actions undertaken
pursuant to Chapter 128D of the Hawai‘i Revised Statutes.

(15) Repair and/or rebuilding of existing public park facilities,
excluding shoreline armoring structures or improvements.

(b) The following conditions shall apply to any new structure or any substantial
improvement permitted in the shoreline setback area:

(1) All new structures shall be constructed in accordance with the
standards for development in Chapter 15, Article 1, Flood Plain
Management, Kaua‘i County Code 1987, as amended, relating to
coastal high hazard districts and FEMA guidelines regarding
construction in areas mapped on Flood Insurance Rate Maps as flood
hazard areas.

(2) The applicant shall agree in writing that the applicant, its
successors, and permitted assigns shall defend, indemnify, and hold
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the County of Kaua‘lt harmless from and against any and all loss,
liability, claim or demand arising out of damages to said structures
from any coastal natural hazard and coastal erosion.

(3) The applicant shall agree in writing for itself, its successors and
assigns that the construction of any erosion control or shoreline
hardening structure and/or landscaping shall not be allowed to
protect the permitted structure during its life, with the exception of
approved beach or dune nourishment fill activities, and landscape
planting and irrigation located more than 40 feet from the shoreline.

(4) Unless otherwise provided, all new structures and/or landscaping
shall not (1) adversely affect beach processes, (i1) artificially fix the
shoreline, (111) interfere with public access or public views to and
along the shoreline, (iv) impede the natural processes and/or
movement of the shoreline and/or sand dunes, (v) adversely impact
neighboring property, or (vi) alter the grade of the shoreline setback
area.

(5) All new structures shall be consistent with the purposes of this
Article and HRS Chapter 205A, as amended, and shall be designed
and located to minimize the alteration of natural landforms and
existing public views to and along the shoreline.

(6) On lots threatened by sea level rise erosion or historic coastal erosion,
before approval of an additional structure, the applicant must agree
to retreat, relocate, or remove the proposed and existing structure(s)
before or when the shoreline reaches the structure(s) at the
respective property owner’s expense.

[(6)](7) The requirements of this Subsection (b) shall run with the land
and shall be set forth in a unilateral agreement recorded by the
applicant with the Bureau of Conveyances or the Land Court,
whichever is applicable, no later than 30 days after the date of final
shoreline approval of the structure under Section 8-27.8. A copy of
the recorded unilateral agreement shall be filed with the Director
and the County Engineer no later than 45 days after the date of the
final shoreline determination and approval of the structure and the
filing of such with the Director shall be a prerequisite to the issuance
of any related building permit.

{68)-On—lots—threatened-by—sea—levelrise—erosion—or—historie—eoastal
erosion—before— —of-an—additional-structure—the- ieant

must agree-to retreat reloeate or remove the propesed-and-existing
strueture(s)-before-or-when the-shoreline-reaches-the-strueture(s)-at

the respective property owner's expense.
SECTION 6. Section 8-27.8, Article 27 of Chapter 8, Kaua‘l County Code

1987, as amended, 1s hereby amended to read as follows:
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“Sec. 8-27.8 Procedures for Obtaining Shoreline Setback
Determinations.

(a) Unless as otherwise provided in this Article, any structure proposed within
500 feet of the shoreline shall first obtain a shoreline setback determination
from the Director in accordance with this Article.

(b) A proposed structure in the shoreline setback area or within 500 feet of
the shoreline shall not be allowed by the Director unless it is consistent
with this Article and HRS Chapter 205A, as amended.

(c) Procedure.

(1) A request for determination for a proposed structure within the
shoreline setback area or within 500 feet of the shoreline shall be
submitted to the Department on a form prescribed by the Director.

(2) For public structures whose valuation does not exceed $500,000 and
repairs to lawfully existing private structures as delineated in
Section 8-27.7(a), the request shall include construction and site plans,
and written text addressing compliance with the criteria set forth in this
Article. The Director may also require additional information, including,
but not limited to a current shoreline setback determination or a current
certified shoreline survey or shoreline survey stamped by a licensed
surveyor, registered in the State of Hawai‘i and coastal erosion
information, a list of proposed plants and their growth, existing and
final contours, photographs, and an environmental assessment.

(3) For public structures whose valuation exceeds five hundred thousand
dollars ($500,000.00) and private structures unless delineated in
Sec. 8-27.7(a), the request shall include relevant information, which
shall include, but is not limited to, a current shoreline setback
determination as set forth in Sec. 8-27.3 or a current certified shoreline
survey and coastal erosion information, construction and site plans,
existing and final contours, photographs, and a written text addressing
compliance with the criteria set forth in this Article. The Director may
also require a hazard assessment.

(4) Within 60 days from the day the application is deemed complete by the
Director, the Director shall make a decision in accordance with the
criteria set forth in this Article that the proposed structure is:

(A) Permitted under Section 8-27.7;
(B) Permitted under Section 8-27.7 and subject to conditions;

- (C)Not permitted under Section 8-27.7;
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(D)Outside of the shoreline setback area; or
(E) Not subject to Section 8-27.3.

(5) A list of applications for a shoreline setback determination or
determination of exemption deemed complete by the Director shall be
posted within 10 working days to a publicized website maintained by
the Department. All applications are subject to a 30-day comment

period.

(6) The Director shall notify the Commission at the Commission’s next
regularly scheduled meeting of the following:

(A)any shoreline setback determinations for approval of a
structure proposed within the shoreline setback area or within
500 feet of the shoreline;

(B) any approvals or denials by the Director of structures and the
reasons therefore, including, but not limited to, the name of
the applicant, the location and purpose of the structure, and a
discussion of the factors considered in making the decisions;
and

(C) any decision by the Director to not require a shoreline setback
determination pursuant to Section 8-27.3.

(7) All shoreline setback determinations made by the Director shall include,
but are not limited to, the name of the applicant, the average lot depth
calculations, the location of any proposed structures depicted on a plan
drawn to scale, the purpose of the proposed structures, the current
certified shoreline (if required), the setback calculations and setback line
drawn on the plan, and copies of a coastal erosion study, if applicable. If
the Director, pursuant to Section 8-27.3, make a determination of
exemption, the Director shall state the justification in writing.

(8) The Director’s decisions pursuant to Section 8-27.8(c)(4) shall not be
final until posted on the Commission’s agenda. Notwithstanding the
posting of the decision, if there is an appeal from the Director’s decision,
the decision shall not be final until the Commission completes its
[decisionmaking] decision-making on the appeal.

(9) Minor structures shall be completed within one year from the final
shoreline approval or within one year from the date of approval of the
last discretionary permit, whichever comes later.

(10) For any non-minor structures allowed within the shoreline
setback area and any structures outside the shoreline setback area
based on the shoreline setback line, substantial construction of the
structure shall be achieved within [three] two years from the date of
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final shoreline setback determination and approval, and construction
thereof shall be completed (as evidenced by a certificate of occupancy in
the case of buildings for habitation) within [four] three years from said
date.

(A) An extension of no more than one year may be granted by the
Director to the deadline for substantial construction only for
properties with a stable shoreline such as rocky or accreting
shorelines or shorelines exhibiting no coastal erosion per
shoreline change rates as provided in the Kaua‘i Coastal
Erosion Study. In all other cases where substantial
construction has not occurred by the deadline, a new certified
shoreline and setback determination shall be required.

(B)In case of failure to complete construction by the [four-year]
three-yvear deadline, the Planning Commission shall
determine a remedy based on a review of the specific
circumstances, including but not limited to, the stability of the
shoreline, the extent of the completion and the reason for
delay.

(C)These requirements for substantial construction and
completion shall run with the land and shall be written in a
unilateral agreement that is recorded in the Bureau of
Conveyances or Land Court, as applicable, prior to application
for a building permit. A copy of the recorded unilateral
agreement shall be submitted to the Planning Department
prior to application for a building permit.

(11) All applications for Shoreline Setback Determinations shall
include a Coastal Hazard Disclosure Statement signed by the
property owner.

(d) Nothing in this section shall be deemed to amend, modify or supersede any
provision of the Special Management Area Rules and Regulations of the
County of Kaua‘i, HRS Chapter 205A, as amended, or HRS Chapter 343-5,

as amended.

(e) Fees. A nonrefundable processing fee of $100 shall accompany a request for
determination.”

SECTION 7. Section 8-27.9, Article 27 of Chapter 8, Kaua‘l County Code
1987, as amended, is hereby amended to read as follows:

“Sec. 8-27.9 Variance application.
“(a) A written application for variance shall be made in a form prescribed by the

Director and shall be filed with the Director. The application shall include
plans, site plans, photographs, and any other plans, drawings, maps, or
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data determined by the Director to be necessary to evaluate the application.
The application shall also include:

(1) A non-refundable administrative application fee of $300[.];

(2) Certification from the owner or lessee of the lot which authorizes the
application for variance;

(3) An environmental assessment prepared in accordance with
HRS Chapter 343, and the environmental impact statement rules and
applicable guidelines of the State of Hawaii;

(4) The names, addresses, and the tax map key identification of owners of
real property situated adjacent to and abutting the boundaries of the
land on which the proposed structure and/or landscaping is to be located;

(5) A site plan of the shoreline setback area, drawn to scale, showing:

(A) Existing natural and man-made features and conditions
within;

(B) Existing natural and man-made features and conditions along
properties immediately adjacent to the shoreline setback area
and proposed improvements;

(C) The certified shoreline and the shoreline setback line;

(D)Contours at a minimum interval of two feet unless waived by
the director; and

(E) Proposed development and improvements showing new
conditions with a typical section (if a structure), and the
proposed development's impacts to neighboring properties.

(6) A copy of the certified shoreline survey map of the property;

(7) Detailed justification of the proposed project, which addresses the
purpose and intent of these rules and the criteria for approval of a
variance;

(8) Analysis and report of coastal erosion rates and coastal processes; and

(9) Any other information required by the Director.

(b) Upon a determination by the Director that the application is complete and
in compliance with HRS Chapter 205A, part II and this Article, the Director
shall submit the application to the Commission. If the application is

determined to be incomplete by the Director, the Director shall return the
application to the applicant with a written description identifying the
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portions of the application determined to be incomplete. The Director shall
submit a written report, a copy of the application, and all other documents
submitted on the application to the Commission prior to the matter
appearing on an agenda of the Commission.

(c) Except as otherwise provided in this section, all applications for variances
shall be heard, noticed, and processed as public hearing matters. Not less
than 30 calendar days before the public hearing date, the applicant for a
variance shall mail notices of public hearing by certified or registered mail,
postage prepaid, to all owners of real property within 300 feet of the parcel
that is the subject of the application. Not less than 30 days prior to the
public hearing date, the Director shall publish a notice of hearing once in a
newspaper that is printed and issued at least twice weekly in the County
and which is generally circulated throughout the County. The notice shall
state the nature of the proposed development, the date, time, and place of
the hearing, and all other matters required by law.

(d) Exceptions. Prior to action on a variance application, the Commission may
waive a public hearing on the application for:

(1) Stabilization of shoreline erosion by the moving of sand entirely on
public lands;

[(2) Protection of a legal structure costing more than $20,000; provided
that, the structure is at risk of immediate damage from shoreline erosion;]

[(3)](2) Other structures or activities; provided that, no person or agency
has requested a public hearing within 25 calendar days after public notice
of the application. For the purposes of this section "public notice of the
application" shall be publication of a notice of the application in a
newspaper which is printed and issued at least twice weekly in the County
of Kaua'i, which informs the public of the subject matter of the application
and which identifies the date and time by which a written request for a
public hearing must be received by the Commission; or

[(4)](3) Maintenance, repair, reconstruction, and minor additions or
alterations of legal boating, maritime or water sports recreational
facilities, which result in little or no interference with natural shoreline

processes.”

SECTION 8. Section 8-27.10, Article 27 of Chapter 8, Kaua‘i
County Code 1987, as amended, is hereby amended to read as follows:

“Sec. 8-27.10 Criteria for approval of a variance.
(a) A shoreline setback variance may be considered for a structure otherwise
prohibited by this Article, if the Commission finds in writing, based on the record

presented, that the proposed structure meets those standards established under
Section 8-3.3 and is necessary for or ancillary to:
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(1) Cultivation of crops;
(2) Aquaculture;

(3) Landscaping; provided that, the Commission finds that the proposed
structure will not adversely affect beach processes, public access or
public views and will not artificially fix the shoreline and is in
compliance with HRS Section 115-5;

(4) Drainage;
(5) Boating, maritime, or water sports recreational facilities;

(6) Structures by public agencies or public utilities regulated under
HRS Chapter 269;

(7) Private and public structures that are clearly in the public interest;

(8) Private and public structures that will neither adversely affect beach
processes nor artificially fix the shoreline; provided that, the
Commission also finds that hardship will result to the applicant if
the facilities or improvements are not allowed within the shoreline
setback area;

(9) Private and public structures that may artificially fix the shoreline
but not adversely affect beach processes; provided that, the
Commission also finds that shoreline erosion is likely to cause severe
hardship to the applicant if the facilities or improvements are not
allowed within the shoreline setback area and all alternative erosion
control measures, including retreat, have been considered;

(10) The Commission may consider granting a variance for the
protection of a dwelling unit or public infrastructure; provided that,
the structure is at imminent risk of damage from coastal erosion,
such damage poses a danger to the health, safety, and welfare of the
public, and the proposed protection is the best shoreline management
option in accordance with relevant state policy on shoreline
hardening.

(11) Construction of a new dwelling unit. In the case where the
minimum buildable footprint does not allow for a setback in
accordance with this Article, the Commission may consider granting
a variance under the following guidelines:

(A) The front yard setback may be reduced where feasible to allow
for the minimum buildable footprint; '
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(B) The side yard setback may be reduced where feasible to allow
for the minimum buildable footprint;

(C)If the foregoing approaches are done to the maximum extent
practicable and a dwelling cannot be sited mauka of the
shoreline setback, the minimum buildable footprint shall be
reduced to no less than [1,000] 500 square feet.

(D)If the foregoing approaches in subsections (A), (B) and (C) are
done to the maximum extent practicable, the calculated
shoreline setback may be reduced to the minimum extent
required to permit the construction of a house within the
reduced footprint, provided that a qualified consultant must
certify that the property is not subject to undue risk from
erosion, high wave action, or flooding. Under no circumstance
shall the shoreline setback line be less than 40 feet.

(12) Rebuilding of an existing dwelling unit.

(A)Rebuilding of a lawfully existing dwelling unit under this
section shall only be allowed if the rebuilding is not prohibited
by Article 13, Chapter 8, Kaua‘i County Code 1987, as
amended and does not:

@) enlarge the structure beyond its previous building
footprint, and

(1) intensify the use of the structure or its impacts on
coastal processes.

(B)In the case where the minimum buildable footprint does not
allow for a setback of 60 feet, the Commission may consider
granting a variance under the following guidelines only:

@A) The front yard setback may be reduced where feasible
to allow for the minimum buildable footprint;

(1) The side yard setback may be reduced where feasible
to allow for the minimum buildable footprint;

(iii) If the foregoing approaches are done to the maximum
extent practicable and a dwelling cannot be sited
mauka of the shoreline setback, the minimum buildable
footprint may be reduced to the lesser of [1,000] 500
square feet or the actual footprint of the house.

(b) A structure may be considered for a variance upon grounds of hardship if:

(1) The applicant would be deprived of all reasonable use of the land if
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required to fully comply with the provisions of the provisions of this
Article;

(2) The applicant’s proposal is due to unique circumstances and does not
draw into question the reasonableness of the provisions of this
Article; and

(3) The proposal is the best practicable alternative which best conforms
to the purpose of the provisions of this Article.

(c) Before granting a hardship variance, the Commission shall find that the
applicant’s proposal is a reasonable use of the land. Because of the dynamic
nature of the shoreline environment, inappropriate development may easily
pose a risk to individuals or to the public health and safety or to the coastal
zone management and resources. The Commission shall consider factors
such as coastal hazards, shoreline conditions, erosion, surf inundation,
flood conditions and the geography of the lot in determining whether the
proposal is a reasonable use of the applicant’s land. The Commission shall
give due consideration to the long-term average annual rate of coastal
erosion calculated by following the methodology outlined in the National
Assessment of Shoreline Change: Historical Shoreline Changes in the
Hawaiian Islands (Fletcher, et al., 2012) and any amendments thereto, or
Section 4.1 of the Hawai‘i Coastal Hazard Mitigation Guidebook (Hwang,
2005), and any subsequent amendments thereto.

(d) For purposes of this section, hardship shall not include economic hardship
to the applicant resulting from: (1) county zoning or setback changes,
planned development permits, cluster permits, or subdivision approvals
after June 16, 1989; (2) any other permit or approval which may have been
issued by the commission, [or] (3) actions by the applicant, or (4) small lot
size.

(e) No variance shall be granted unless appropriate conditions are imposed:

(1) To maintain and require safe lateral access to and along the
shoreline for public use or adequately compensate for its loss;

(2) To minimize and mitigate risk of adverse impacts on beach processes
and neighboring properties;

(3) To minimize and mitigate risk of structures failing and becoming
loose rocks or rubble on public property;

(4) To minimize adverse impacts on public views to, from, and along the
shoreline; and

(5) To comply with County Code provisioné relating to flood plain
management, Chapter 15, Article 1, Kaua‘i County Code 1987, as
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amended, and Drainage, Chapter 22, Article 16, Kaua‘i County Code
1987, as amended, respectively.

(® Any structure approved within the shoreline setback area by variance shall
not be eligible for protection by shoreline hardening during the life of the
structure, and this limitation and the fact that the structure does not meet
setback requirements under Section 8-27.3 and could be subject to coastal
erosion and high wave action shall be written into a unilateral agreement
that is recorded by the Bureau of Conveyances of Land Court, as the case
may be. A copy of the unilateral agreement shall be submitted to the
Planning Department prior to the issuance of the required zoning and/or
shoreline setback variance. Failure of the grantor to record these deed
restrictions shall constitute a violation of this section and the grantor shall
be subject to the penalties set forth in this Article.

(g) For any structure approved within the shoreline setback area by variance,
the applicant shall agree in writing that the applicant, its successors, and
permitted assigns shall defend, indemnify and hold the County of Kaua‘i
harmless from and against any and all loss, liability, claim, or demand
arising out of damages to said structure and this indemnification shall be
included in the unilateral agreement required above.

(h) The applicant may apply to the department for an amendment to the
variance in a manner consistent with the procedures of the special
management area rules of the Kaua‘l Planning Commaission.

(1) No variance shall be granted for structures within the shoreline setback
area that are unpermitted, unless the Commission determines that a
structure is necessary to protect public health and safety, and/or that
removal of the structure would cause a greater public harm.

(G) In no case shall the Commission grant a shoreline setback variance for
structures constructed without valid permits.”

SECTION 9. Section 8-27.11, Article 27 of Chapter 8, Kaua‘i County
Code 1987, as amended, is hereby amended to read as follows:

“Sec. 8-27.11 Enforcement.

(a) The Director shall enforce this Article in accordance with Article 24 of the
County of Kaua‘i Comprehensive [zoning] Zoning Ordinance[.], HRS Chapter 2054,
and the rules of Practice and Procedure of the County of Kaua‘i Planning
Commission.

(b) Removal of an unpermitted structure or improvement(s) to an existing

structure.

(1) In determining the disposition of [a] an unpermitted structure or

improvement(s) to an existing structure, the Director shall follow the :
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procedures outlined in Chapter 12 of the Rules of Practice and
Procedure of the County of Kaua‘i Planning Commission based on
the nature of the unpermitted structure. If the structure would have
required Class I, II, or III permits as well as shoreline setback
determination and approval or variance, the procedure shall be that
required under Section 1-12-4 of said rules. If a Class IV permit
would have been required, the procedure would be that outlined in
Sections 1-12-5 through 1-12-8 of said rules.

(2) Following the relevant procedures described in Sec. 8-27.11(b)(1), the
Director or the Commission, as the case may be, shall order the
removal of an unpermitted structure or improvement(s) to an
existing structure [unless it is determined that removal shall cause
a greater harm to the ecosystem and/or public improvements than
allowing the structure to remain)].

(3) If the Director or Commission determines that removal would be
inappropriate, the property owner or perpetrator shall obtain a
variance under Sec. 8-27.10 and shall pay penalties as specified in
Section 8-27.12.

(¢) Judicial Enforcement of Order. The Director may institute a civil action in
any court of competent jurisdiction for the enforcement of any order issued pursuant
to this section.

Where the civil action has been instituted to enforce the civil fine imposed by
such order, the Director need only show that a notice of violation and order was
served, a hearing was held or the time allowed for requesting a hearing had expired
without such a request, that a civil fine was imposed and that the fine imposed has
not been paid.

The Director may institute a civil action in any court of competent jurisdiction
for injunctive relief to prevent violation of any provision of this Chapter, any rule
adopted there under, any permit issued pursuant thereto or any condition of any
shoreline setback approval in addition to any other remedy provided for under this
Chapter.

(d) Nonexclusiveness of Remedies. The remedies provided in this chapter for
enforcement of the provisions of this chapter, or any rule adopted
thereunder, shall be in addition to any other remedy as may be provided by
law.

(e) Appeal in Accordance with Statute. If any person is aggrieved by the order
issued by the director pursuant to this section, the person may appeal the
order in the manner provided in HRS Chapter 91, provided that no
provision of such order shall be stayed on appeal unless specifically ordered
by a court of competent jurisdiction, \
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() The Director shall enforce this Article in accordance with Article 24 of the
County of Kaua‘i Comprehensive Zoning Ordinance and HRS Chapter
205A.”

SECTION 10. If any provision of this ordinance or the application thereof
to any person or circumstance is held invalid, the invalidity does not affect other
provisions or application of the Ordinance which can be given effect without the
invalid provision or application, and to this end the provisions of this Ordinance are
severable.

SECTION 11. Ordinance material to be repealed is bracketed. New
ordinance material is underscored. When revising, compiling, or printing this
ordinance for inclusion in the Kaua‘i County Code 1987, as amended, the brackets,
bracketed material, and underscoring shall not be included.

SECTION 12. This ordinance shall take effect upon its approval. These
amendments shall be applied to any pending application, determination, or permits.

Introduced by:

MEL RAPOZO

BERNARD P. CARVALHO, JR.

DATE OF INTRODUCTION:

Lihu‘e, Kaua‘i, Hawai‘i
V:A\BILLS\2024-2026 TERM\2025-292.1 Shoreline Setback Coastal Protection bill
MR_BC_RM_mn.docx
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Kaua‘i, State of Hawal’i, Kaua‘i Tax Map Key (4) 1-7-005: 001, Zoning Amendment ZA-2026-2

In the Matter of the Petition to Amend Ordinance No. PM-2001-356 as amended in part by Ordinance No.
PM-2006-385, affecting approximately 171.72 acres of real property situated at Kapalawai, Makaweli,
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existed prior to Ordinance No. PM-2001-356, as amended.
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An Equal Opportunity Employer

F.4.a.
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Meeting Location: Lihu‘e Civic Center, Moikeha Building, Meeting Room 2A-2B,
4444 Rice Street, Lihu‘e, Kaua’i, Hawai‘i

* The Planning Commission Agenda for November 10, 2025 will specify the final
determination of location.

November 10, 2025, Monday

)
(7]
P
1]

9:00 a.m. or shortly thereafter

=
3
o

The Petition and the Draft Bill for an Ordinance amending Chapter 8, Kaua‘i County Code 1987, as
amended, relating to 2oning designations in Makaweli, Kaua‘i, which includes a map showing the
proposed amendment regions, was sent via certified mail on August 14, 2025. Please contact the Planning
Department with any questions at planningdepartment@kauai.gov or (808) 241-4050.

Ka‘dina S. Hull J
Director of Planning




ORDINANCE NO. BILL NO.

A BILL FOR AN ORDINANCE AMENDING CHAPTER 8,
KAUA‘I COUNTY CODE 1987, AS AMENDED, RELATING TO
ZONING DESIGNATION IN MAKAWELI, KAUA‘I

BE IT ORDAINED BY THE COUNCIL OF THE COUNTY OF KAUA‘IL, STATE OF HAWAI‘L:

~ SECTION 1. Ordinance No. PM 2001-356, as amended in part by Ordinance No. PM-
2006-385, is hereby amended by amending the zoning designation for that certain area in ,
Makaweli, Kaua‘i, identified as TMK No.: 1-7-05:1, and as shown on Zoning Map ZM-200 and
on the map attached hereto and incorporated herein as Exhibit ZA-2000-2 (Exhibit A) from the
“Resort District (RR-1),” “Resort District/Special Treatment — Cultural District (RR-1/ST-C),”
“Open District/Special Treatment — Resource District (O/STR),” “Open District/Special
Treatment - Public District (O/ST-C),” “Open District/Special Treatment — Cultural District
(O/ST-C),” and the establishment of view corridor and Transition Areas 1, 2, and 3 to the
“Agriculture District (A)” and “Open District (O).” Ordinance No. PM 2001-356, as amended in
part by Ordinance No. PM-2006-385, is amended as follows:

[1——ZONING-DESIGNATIONS:

As—shewn—en—%he—attaehed—Ethb*tL‘A—L%he—feHewmg-afe—zemag-deﬁgaa&eas
and-acreage-the-projeet:

@)—Resoert-Distriet(RR-1)—127:93-acres-

b)——Reser/Special- Freatment-Cultural-Distriet-(RR-1/SF-6)—1-8.02-acres-

(e)——Open/Special-Treatment-Cultural-Distret—-(O/ST-C)—11-43-aeres-

(8)——Open/Special-Treatment-Resource-Distriet-(O/ST-R)—11-46-acres:

(e)—-Open/Special-Treatment-Publie-Distret(OG/ST-P)—2-88-aeres-

2. SPECIAL-RESTRICTIONS:

As-shewn-on-the-attached-Exhibit " A—-the—fe%lemag—are—dessgn—aﬂd-pfejee&
development-controls-to-supplement-the-zoning-designations:

(a}——?mnsmon&rea—l——Shaﬂ-b&aleag-the—shefehae-and-be-egeket

deep;-measured-from-the-edge-of-the-Conservation-Distrct-and/or-the-O/ST-R
zone;-and-be-subject-to-the-follewing-restrietions:

()—Single-story-buildings-enly:
Gi)—A-maximum-allewable-land-coverage-o£20%:-

(i) —A-~-maximum-building-height-ef-twenty—(20)-feet-for-the
resort-units-measured-from-all-peints-of the-building:

. B —Transition-Aren-2—Shall-be-a-200-feet-deep-area-around-the
fishpond—This—zone-shall-be-subject-to-the-following-restrictions:

1



(H)—Single-stery-buildings-enly-
(i)—Limit-0£300 feet cunit-Gaclud 1 ¢
. a-du
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¢a)—The-applicant-shall-comply-with-conditions-efthe-State- Land-Use
Gommission-Decision-and-Order-dated-April-6;-2001-

b)—In-keeping—with-prier-commitments—-and-representations-made-by
the-applicant;-the-applicant-shall-in-the-forthcoming-SMA-and-Zoning-Renmit
preeess—psewde—appfepﬂate-deeameﬂta&eﬂ-peﬁaimag-te-h*steﬂe-presewa&ea
phﬁesephy—aﬂd-methedelegy—e{l%he-pfepesed-develepmem—meladmg—the
preservation-of-the-carriage-houses-and-green-house-

TFhe-applicantshall-alse-provide-approprate-histeric-preservation
decumentation-and-information-as-recommended-by-the lKauai-Histore
Preservation-Review-(KHPRG)-Commission-in-its-July-3,-2000-memeorandum-(on
file)-in-conjunection-with-the-fortheoming-permit-process—Alse;-the-Department
ofLand-and Natural-Resources—State-Historec-Preservation-Division-(DENR—
SHPD)-and-the-KHPRG-shall-be-given-the-opportunity-to-provide-further
comiments-as-more-detailed-histerie-preservation-information-and-plans-become
available:

{e)—As-recommended-by-the-State-Historic-Preservation-Division-of the
Department-of Land-and-Natural-Resources{DENR):

¢)—Five-historie-sites-are-to-be-preserved;-as-documented-in-the
inventory-survey-report—A-detailed-preservation-planfor-these
sites-must-be-submitted-to-the-State-Historic-Preservation
Bivision(SHPD)-for-approval--This-plan-must-include-buffer
zones;-interim-protection-measures-(if needed);-and-leng-
range-preservation-measures—Before-land-alteration-can-eccur;
minimal-bufferzenes-and-interim-protection-measures-need-to
be-approved-and-the-SHPD-must-verify-in-writing-that-this
plan-has-beensuecessfully-executed-

(1)—One-historie-site-may-undergo-some-data-recovery-(site-764;
the-Rebinsen-plantation-heuse-complex)-as-not-all-buildings
may-be-preserved—/A-data-recovery-plan-must-be-submitted-te
the-SHPD-for-approval-for-any-building-to-be-demolished-

@Gii)—The-proposal-te-preserve-the-burial-within-site-792-must-be
submitted-to-the-Kauai-Island-Bural-Geuncil-for-approval--A
burial-treatment-plan-(covering-preservation-coneerns)-must
be-reviewed-and-approved-by-the-Burial-Couneil:

vy —Archaeological-monitoring-shall-oceur-for-al-altering
construction-in-the-shoreline-sand-areas-outside-efsite-792-to
eover-the-possibility-ofinadvertent-burial-finds-or-finds-of
small-remnants-of subsurface-habitation-deposits—An
archaeological-menitoring-plan-(Scope-of Weork)-must-be

3



in-writing-when-the-plan-has-been-suceessfully-executed-

(d)—#he—appiieaat—shalkeemplyw%he—requifements—eﬁ%heﬂfe
Department-as-specified-in-their-December-2,-1990-letter-to-the-Planning
Department-(see-attached):

¢e)-The-applicant-shall-meet-all-applicable-requirements-of the-County
Department-of Water-and-the-County-Department-of Publiec-Wesrks-at-the-time-of

5——The-applicant-shall-comply-with-the-comments-of the-State
-Highways-Division-dated-March-8;-2000-te-the-Planning-Department-(see
attached):

¢g)—The-applicant-shall-comply-with-all-applicable-requirements-of the
State-Department-of Health-at-the-time-of permitting-

&)—The-Resert-District-(RR-1)-zoning-shall:

H—Have-a-maximum-density-of twe-hundred-fifty-(250)-resort
units-This-zene-has-the-capacity-to-alse-allow-for-three-(3)
additional-single-family-residential- units—This-additienal

density-shall-apply-towards-covering-three«(3)-of the-eight(8)
existing-plantation-hemes:

(iy—AHew-these-uses-that-are-permnitted-within-the-resort-zoning
sestion-ofthe-Comprehenstve-Zoning-Ordinance;-including
administration-funetions;-maintenanee-funetions;-and-small
conference-facilities—The-support-faecilities-such-as-the-sewage
treatment-plant;-pump-stations-and-ether-aceessory-uses-that
are-necessary-to-eperate-the-infrastructure-shall-alse-be
permitted-The-amount-of amenities-allowed-as-permitted-uses
shall-hewever-belimited-to-those-usesspeecified-in-the-zening
amendment-application-(twe-restaurants;-a-snackbarluau
grounds;-publie/passive-reereation-area; museum; bardlounge;
three-swimming-pools;-fitness-center/beach-clubysperts
courtsr-amphitheater;-and-publie-parking/aceess-

- @ib—Be-required-to-provide-one-paved-parking-stall-per-hetel-unit-

(iv)—Be-restricted-to-a-maximum-building-height-ef thirty-five(35)
feet-fornon-resort-unit-buildings:

(v)—Be-restricted-to-only-duplexes-for-attached-units;-i-e-no-meoere
%han—twe-uni%s-shall-be-a&aehed-andef-eae-feeil-:llhe-ﬂeef-afea




Decks-and-lanais-shall-net-count;-howevershall-not-exceed
one-third-the-floor-area-or200-square-feet;whichever-is-less:

rH—AH-units-shall-net-exceed-800-square-feet-of floor-area-DPecks
and-lanaisshall-net-count;hewevershall-net-exceed-one-third
the-floor-area-or-200-square-feet;-whichever-is-less-

Grib)-—Not-allow-the-resort-units-to-be-higher-than-thirty-(30)-feet
which-shall-be-measured-from-all-peints-of-the-building-

{)——The-Planning-Department-shall-be-granted-authority-to-determine
the-course-of-action-needed-to-address-any-changes-to-the-projeet-i-e—whether
legislative-action-inveolving-an-amendment-to-the-ordinance-or-an-administrative
process-involving-the-Rlanning-Department-and/or-Commission—~Increases-in .
density-changes-in-uses;--or-other-major-changes-that-could-alter-the-complexion
of the projeet-shall-require-County-Council-action—Slight-varations-and-miner
medifications-to-the-project-weould-qualify- for-administrative-action-

G)——In-addition-to-the-State-Land-Use-Commission's-Deecision-and
Order-conditions-pertaining-to-public-acecess-and-amenities-the-following
improvements-shall-be-constructed-and/or-provided-prior-to-oceupaney-of-the

(H)—A-comfort-station-for-public-use:
GH)—An-outdoor-shower-faeility-for-publie-use:

@Gii)—A-passive-public-recreation-area-to-alow-for-pienicking-and
passive-day-uses-not-less-than-two-and-ene-half(2:5)-acres-in
size:

(iv)—A-publie-parking-lot-consisting-ef thirty-(30)-paved-parking
stalls-with-an-overflow-parking-area-of-twenty-(20)-stalls:

due-to-BOT-concerns;-an-access-onto-Kaumualii-Hishway -for
use-on-an-emergency-only-basis-to-be-resolved-with-the-Fire
Department-

Griy—A-fifty-(50)-foot-wide-lateral-beach-access-easement-be
provided-aleng the-shereline-portion-ofthe-projeetsite—This
fifty-(50)-foet-easement-shall-run-along-the-entireshereline
frontage-of-the-property-and-be-granted-in-faverof-the
County-of Kauai-This-lateral-beach-aceessshall-be-open24
hours-a-day-for-unrestrieted-pedestrian-use-to-enable-the
publie-te-traverse-(non-meotorized)-along-the-beach-area—The
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leng-term-goal-ofsuch-lateral-access-easements-is-to-keep
cennecting-the-easements-to-enable-the-publie-to-eventually
traverse-to-and-through-beaches-for-reereational-purpeses

throughout-the-island.

The-exact-amount-of land-area-along-with-its-alignment-and-eonfiguration
for-publie-use-(parkingcomfort-station;-shewers-passive-recreation-area;and
walldng-trail)-shall-be-reselved-with-the-Planning-Department-during-the
permitting-preeess—This-publie-use-area-shall-be-designated-as-a-public-easemment
in-faver-of-the-State-of Hawaii-(te-be-eonsistent-with-the-Land-Use-Commission's
desision-and-oerder)-

Further;-provision-of these-improvements-will-enable-the-project-to-qualifyy
for-a-50%-Park-Dedication-fee-eredit-

@o— Thereshall-be-no-encroachment-of eommereial-buildings-erany
resert-units-within-any-of the-Open/Speecial-Freatimnent-distriets:

H)—The-existing-foliage-along-the-higchway-frontage-within-the
Open/Spescial-Freatment—Resource-Distret-(0/ST-R)-shall-net-be-remeoved:
Maintenanece-trimming-and-planting-of additional-landseaping-are-allowed—The
intent-of this-conditien-is-to-ensure-that-the-buildings-vwithin-the-project-are-not
seen-from-the-highway-and-te-ensure-that-the-existing-vegetation-along-the
hishway-remains-in-its-eurrentstater

(m)—Signage-along-the-highway-shall-be reviewed-and-approved-by-the
Planning -and-shall-folew-the-Ceunty's-sign-ordinance—Direet
lighting-shall-net-be-permnitiedIndireet-lighting-is-allowable-

(n)—The-applicant-shall-be-made-aware-of condition-12-of the-l-and-Use
GCemmission-Deeision-and-Order-that-requires-the-applicant-to-participate-in-the
pre-rata-funding-and-construction-of local-and-regional-transpertation
improvements-and-programs-necessitated-by-the-propoesed-development-in
designs-and-schedules-aceepted-and-determined-by-the-State- Department-of
Fransportation(DOT)-Agreement-between-the-applicant-and-the- DOT-as-te-the
level-of funding-and-participation-shall-be-ebtained-prior-to-the-applicant
acquiring-County-zoning-of-prior-te-building-permnits-if County-zoning-is-net .

e)—A-landseape-plan-which-includes-an-inventorr-ofall-majer
landseape-elements-covering-major-plants-Ovithin-the-Special-Treatment-and
Transition-Areas)-that-are-existing;-propesed-to-be-removed;remain;-and-new
landseaping-shall-be-approved-by-the Planning-Commission-as-part-of or-prier-te

wsuaaee—eﬁ%he—appkeable—laad-use-peﬁmts-(SMA—Zeamg—aad#ef-Use-Pemas)
for-the-project:

p)——The-Open-District(0)-zoning-with-the-Special-Treatinent-overlays
qualifir-for-one-single-family-residential-unit-per-acre-This-Open-zone-density
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shall-be-transferred-to-the - RR-1-portion-and-be-used-only-to-cover-part-of-the
density-for-the-eight-(8)-existing-plantation-hemes-(the-additional- RR-1-density
will-be-used-to-cover-part-of the-8-hemes)-and-for-affordable-and/or-employee
housing-The-additional-remaining-density-shall-enly-be-alloewed-ifused-for
affordable-and/or-employee-housing—If not-used-for-these-purpeses;-the
remaining-Open-zoning-should-net-yield-any-residential-densities-

(g)—The-Applicantshall-provide-fifteen(15)-employee-housing-units;-on
siter-that-shall-be-single-family-detached-dwellingsrincluding-both-tweo—bedroom
and-three-bedroom-meodels—with-all-units-being-affordable-to-and-benefiting
Kauai-heusehelds-eamning-no-meore-than-eighty-pereent(80%0)-of the-kKauai
Median-Household-Income-pursuant-to-housing-income-standards-maintained-by
the-kauai-County-Housing-Ageney—Fhe-affordable-unitsshall remain-affordable
to-and-benefitheuseholds-earning-no-meore-than-eighty-percent-(80%)-of the
Kauai-Median-Household Income-for-a-period-ofat-least-twenty(20)-years-and
eempkaaee—te—the-meeme—restae&eﬂ-shall-be-memtex-‘ed—by—the—léaua*—@eumy

Heusing-Ageney-

()——Fhe-Planning-Department-shall-be-allowed-to-refine-the-alignment
of the-zeningfor-this-project-based-on-the-evaluation-of more-detailed
information~Such-administrative-refinements-shall-net-include-changes-te-density
and-majorchanges-to-the-alicnment-of the-zening-distriet-lines-

¢(s)—Sufficient-employee-parking-abeve-and-beyond-the-requirement-for
the-hetelunits-shall-be-required-during-the-permitting-stage-

@) ——Substantial-construction-of the-hotel;-defined-as-completion-of at
least-fifty-percent(50%)-of building-foundations;shall-be-completed-within
eighteen{18)-meonths{from-the-date-that-the-appeal-of the-prejeet's-shereline
certification-eurrently-pending-before-the-Chair-of the-Board-of I-and-and Natural
Reseurces-has-been-reselvedIfsubstantial-construction-is-not-completed-within
this-time;-the-Planning-Commission-shall-initiate-proceedings-to-rezene-the
preperty-to-the-designations-existing-prior-to-the-date-ef this-erdinance:

)——The-applicant-is-advised-that-prier-to-and/er-during-constriction-and
use,-additional-gcovernment-ageney-conditions-may-be-imposed-It-shall-be-the
applicant's-responsibility-to-resolve-those-conditions-with-the-respeetive
ageneygies)-

1. ZONING DESIGNATIONS:

As shown on the attached Exhibit “A.” the following are zoning designations_for

that certain area in Makaweli, Kaua‘i, identified as TMK No.: 1-7-05:1:

(a) Agricultural District.
(b) Open District.




SECTION 2. The Planning Commission is directed to note the change on the
official Zoning Map on file with the Commission. All applicable provisions of the Comprehensive
Zoning Ordinance shall apply to the area rezoned herein.

SECTION 3. If any provision of this Ordinance or application thereof to any
person or circumstance is held invalid, the invalidity does not affect the other provisions or
applications of this Ordinance that can be given effect without the invalid provision or application,
and to this end, the provisions of this Ordinance are severable.

SECTION 4. Ordinance material to be repealed is bracketed. New Ordinance material is
underscored. When revising, compiling, or printing this Ordinance for inclusion in the Kaua‘i
County Code 1987, as amended, the brackets, bracketed material, and underscoring shall not be
included.

SECTION 5. This Ordinance shall take effect upon its approval.

Introduced by:

DATE OF INTRODUCTION:

Lihu‘e, Kaua‘i, Hawai‘i



Exhibit A

Agriculture




DEPARTMENT OF PLANNING

KA'AINA HULL, DIRECTOR
JODI A. HIGUCHI SAYEGUSA, DEPUTY DIRECTOR

DEREK S.K. KAWAKAMI, MAYOR
REIKO MATSUYAMA, MANAGING DIRECTOR

TRANSMITTAL OF PUBLIC TESTIMONY TO
PLANNING COMMISSION

DATE: October 23, 2025
PERMIT NUMBER(S): ZA-2026-2
APPLICANT(S): COUNTY OF KAUAI, PLANNING DEPARTMENT

Attached for the Planning Commission’s reference is Public Testimony pertaining to the permit
application referenced above.

Fu-a.l-

NOV 10 2025

4444 Rice Street, Suite A473 « Lihu’e, Hawai'i 96766 « (808) 241-4050 (b) + (808) 241-6699 (f)
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To: Kaua'i County Planning Commission

From: Nancy Somers Shaw

Date: October 8, 2025 '

Subject: Opposition to Proposed Zoning Amendment ZA-2026-2 (Kapalawai, Makaweli,
Kaua'i)

Aloha Chair and Commissioners,

| am writing in opposition to the proposed zoning amendment (ZA-2026-2) that seeks to
rezone approximately 171.72 acres at Kapalawai, Makaweli from Resort (RR-10) back to
Agriculture (A) and Open (O).

1. Resort Zoning Enables Economic Opportunity and Local Investment

The existing Resort zoning supports the potential for responsible, diversified, place-based
economic growth on the West Side. For generations, families from this area have faced
limited opportunities and long commutes to work. Maintaining Resort zoning would help
create local jobs and investment while keeping benefits within the community, rather than
continuing the pattern of economic decline and outward migration.

2. Reverting to Agriculture Zoning Would Remove a Vital Financial Resource

Changing the zoning back to Agriculture and Open would strip our family company and the
community of a key financial asset. The existing Resort zoning represents a principal
means of generating the capital necessary to fund local priorities, including the
development of workforce and agricultural housing for westside Kaua'i.

Without that potential, the ability to reinvest in housing, infrastructure, and community-
serving uses would be severely constrained. The amendment would unintentionally
undercut the very goals of economic balance and housing affordability that Kaua'i's
General Plan promotes.

3. Resort Zoning Can Support a Balanced, Sustainable Vision

Retaining the Resort designation does not imply large-scale or insensitive development.
Rather, it allows for a modern, sustainable resort framework that integrates cultural
interpretation, open space preservation, and small-scale visitor experiences consistent
with West Kaua'i’'s character. The Resort zone provides the flexibility and financial tools
needed to pursue these outcomes responsibly.

4. The Original Ordinance Reflected Long-Term Planning Commitments

The 2001 zoning under Ordinance PM-2001-356 was based on a comprehensive plan to
diversify the local economy and strengthen community resilience. Reversing that zoning




now disregards that long-term planning vision and the investments made in reliance upon
it. A series of uncontrollable events delayed the project:

e 2008 economic downturn caused Lew Geyser to leave Hawaii and the Kapalawai
development.

e 2015 death of Derek Trethewey resulted in his estate forgoing the developmentin
2018.

e 2020 global pandemic shut down all prospective developers, including
Hyatt, McWhinney, Collective Resorts, and Six Senses.

In 2022 Kerzer signed a development agreement and lease with our family and has made
steady progress on planning and permitting investing nearly $7million to date.

5. Recommendation

For these reasons, | respectfully urge the Planning Commission to deny the proposed
amendment (ZA-2026-2) and retain the Resort (RR-10) zoning designation for Kapalawai,
Makaweli. Maintaining the existing zoning will preserve the family’s ability to generate
economic activity that directly supports workforce housing, agricultural initiatives, and
infrastructure improvements that benefit West Kaua‘i.

Mahalo for your time and consideration.
Respectfully submitted,

s N

Nancy Sathers Shaw
Robinson Family Partner and Gay & Robinson Board Member
NancySomersShaw@gmail.com




DEPARTMENT OF PLANNING

KA‘AINA HULL, DIRECTOR
JODI A. HIGUCHI SAYEGUSA, DEPUTY DIRECTOR

DEREK S.K. KAWAKAMI, MAYOR
REIKO MATSUYAMA, MANAGING DIRECTOR

PLANNING DIRECTOR’S REPORT

RE: Annual Status Report 2025
Special Management Area Use Permit SMA(U)-2007-13
Class IV Zoning Permit Z-1IV-2007-29
Project Development Use Permit PDU-2007-25
Tax Map Keys: (4) (4) 2-8-015:043, 044 & 082; 2-8-016:003, 004
Po‘ipt, Kaua’i

APPLICANT: KAUA‘I BLUE, INC.
(formerly SVO Pacific, Inc. & VSE Pacific, Inc.)

PROJECT BACKGROUND

The subject permits were approved by the Planning Commission on October 9, 2007 to
authorize the renovation and redevelopment of the Sheraton Kaua‘i Resort consisting of 413
hotel units. The development involves both the Garden and Ocean wings as well as a new
access road with public sidewalk and bikeway, and infrastructure improvements.

Condition No. 4 of the permits requires the Applicant to submit an annual report to the
Planning Commission to report the progress of the project until it's completed and it reads:

“q, Applicant shall provide annual status reports to the Planning Commission
beginning from one year from the date of this approval. The reports shall
be submitted to the Department no later than 30 days prior to the annual
anniversary date of approval of this project. The report shall provide
project status and progress towards project completion and compliance
with conditions of approval. Annual reports shall be provided until
completion of the project, and compliance with all conditions of
approval.”

APPLICANT’S REQUEST

In accordance with Condition No. 4, the Applicant is providing the attached status and progress
report (dated September 8, 2025) on behalf of Kaua‘i Blue, Inc., refer to Exhibit ‘A’. All
conditions of the original permit are addressed by the Applicant in the attached report. The
matrix provided also identify the progress with the compliance of the specific requirement.

RECOMMENDATION
It is recommended that the Commission receives the Applicant’s Annual Status Report dated

G.1.Q4-\.
NGV 10 2025



September 8, 2025. Additionally, the Applicant is advised that all applicable conditions of
approval, including the provision of annual status report as required by Condition No. 4, shall
remain in effect.

z A 1‘

By _-ﬁu —
Dale A. Cua
Planner

Approved and recommended to Commission:

. =

Ka‘aina S. Hul{
Director of Planning

Date: e /"'{ /utj—
/ )

SMA(U)-2007-13,Z-1IV-2007-29, PDU-2007-25; 20254 Annual Status Rpt
Kavai Blue, Inc.

10.13.2025



EXHIBIT “A”

(2025 Annual Status Report)



BELLES GRAHAM LLP

ATTORNEYS AT LAW

MAX W.J. GRAHAM, JR. OF COUNSEL
JONATHIAN J. CHUN DYNASTY PROFESSIONAL BUILDING
IAN K. JUNG 3135 AKAHI STREET, SUITE A MICIIAEL J. BELLES
LIHUE, KAUAI, HAWAII 96766-1191 el RO

Federal LD, No 99-0317663
TELEPHONE NO: (808) 245-4705
IFACSIMILE NO: (808) 245-3277
E-MAIL: mail@kauai-law.com

September 8, 2025

Mr. Ka'aina S. Hull VIA HAND DELIVERY
Director of Planning

Planning Department

County of Kauai

4444 Rice Street, Suite 473

Lihue, Kauai, Hawaii 96766

Re: 2025 Eighteenth Annual Status Report of Compliance With Permit
Conditions For Special Management Area Use Permit SMA (U)-2007-13;
Project Development Use Permit PDU-2007-25, And Class IV Zoning
Permit Z-IV-2007-29, For Poipu Sheraton Kauai Resort,

(Kauai Blue, Inc., fka SVO Pacific, Inc. and VSE Pacific, Inc.)

Dear Mr. Hull:

Pursuant to Condition No. 4 of the above-referenced permits, the Applicant,
Kauai Blue, Inc. (formerly known as SVO Pacific, Inc. and VSE Pacific, Inc.), hereby submits
this 2025 Annual Status Report providing the status and progress towards project completion
and compliance with conditions of approval. This Annual Status Report is intended to report on
the status of conditions imposed by the Planning Commission of the County of Kauai, as
required by the subject permits, as approved by the Planning Commission on October 9, 2007,
and as memorialized in the corresponding permits dated October 10, 2007, attached hereto as
Exhibit "A".

Thus, listed below, in the same order as they appear in the approval letter, are
each of the stated 22 conditions of the subject permits (in bold italics), followed by a statement
of the corresponding status of each of the respective conditions.

L In order to minimize adverse impacts on Federally Listed Threatened
Species, such as Newell's Shearwater and other seabirds, if external lighting is to be
used in connection with the proposed project, all external lighting shall be only of the
following types: shielded lights, cut-off luminaries, or indirect lighting. Spotlights aimed
upward or spotlighting of structures, landscaping, signage or hotel features within the
project site shall be prohibited.

Status: The Applicant acknowledges this condition. The architects and lighting

consultants have specifically been made aware of this requirement and will
incorporate appropriate lighting.
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2. In accordance with Section 9-2.8 of the Kauai County Code, 1987,
the requirement of the Park Dedication In-Lieu Fee is applicable to this project relating to
"Parks and Playgrounds" are applicable to the project and shall be resolved at the time
of building permit approval. Also, in accordance with Section 11A-2.2 of the KCC, the
Applicant shall submit to the Planning Department an Environmental Impact Assessment
Fees (EIA) for the project. The EIA fees are based on $1,000 per new multi-family unit,
and $100 per the minimum number of parking stalls serving the commercial development
components as required by County Code Section 11A-2.2. Both of these fees are due at
time of first building permit approval.

Status: The Applicant acknowledges this condition. The fees will be paid, accordingly.

3. Applicant shall record all of the conditions imposed under the
subject permits with the deed(s) to the properties of the resort project. A copy of this
recordation shall be provided to the Planning Department at time of building permit
application.

Status: The Applicant has met this condition. In compliance with Condition 3, a
Memorandum of Special Management Area Use Permit SMA (U)-2007-13,
Project Development Use Permit PDU-2007-25, and Class IV Zoning Permit
Z-IV-2007-29 (a true and correct copy of which is attached to this letter as
Exhibit "B") was recorded on June 2, 2008. A copy of the recorded Memorandum
was forwarded to the Planning Department on June 6, 2008.

4. Applicant shall provide annual status reports to the Planning
Commission beginning from one year from the date of this approval. The reports shall
be submitted to the Department no later than 30 days prior to the annual anniversary
date of approval of this project. The report shall provide project status and progress
towards project completion and compliance with conditions of approval. Annual reports
shall be provided until completion of the project, and compliance with all conditions of
approval.

Status: The Applicant acknowledges this condition. This letter provides the current status
and Applicant’s manner of addressing all conditions of approval.

5. Applicant shall substantially commence construction of the project
development within one (1) year from the date of full approval, and shall complete
construction of the project development within 5 years from the date of approval of the
subject permits.
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Status:

The Applicant acknowledges this condition. A copy of the letter confirming the
Department's definition of "full approval” is attached hereto as Exhibit "C" and
made a part hereof by reference.

The Applicant's building permit applications were submitted on June 2, 2008.
Included within these permits were four hotel renovation permits which include
the Point Restaurant (now open and operating as “Rum Fire”) (#08-1205); the
Oasis Pool Bar (now open and operating as “Lava’s”) (#08-1206); the Swimming
Pool (#08-1207) continue to be operational; and the Breezeway & Existing
Kitchen (now operating as the "Main Kitchen") (#08-1208). All four hotel
renovation building permit applications were approved and issued in early 2010.

The pool construction was completed in August of 2011 and a Certificate of
Inspection for the pool was subsequently issued. The County issued a Certificate
of Occupancy for the Oasis Pool Bar in mid-August 2011 and Certificates of
Occupancy for both the Point Restaurant and Breezeway & Existing Kitchen in
the second quarter of 2012.

Three additional building permits for modified work to the Point Restaurant, Oasis
Pool Bar, and Breezeway and Existing Kitchen (#11-460, #11-461 and #11-462)
were applied for on March 28, 2011. All of the work was completed by the first
quarter of 2012 and Certificates of Occupancy were issued.

An additional permit for the Coffee Shop/Link Café (#11-463) was applied for on
June 27, 2011. The work was completed by the first quarter of 2012 and a
Certificate of Occupancy was issued.

Building permits for work in the Dining Room (#11-2167) and for Roofing Work
(#11-2323) were applied for in November of 2011. The permits were approved,
work was completed in 2012 and the Certificates of Occupancy were issued.

A total of nine new building permit applications — one application for a new
employee break room (#12-673) and eight applications for ADA improvements at
the Hotel (#12-684 through #12-691) were submitted on April 13 and 16, 2012,
respectively. The employee break room has been modified and the ADA work is
partially complete.

The value of the work covered by the above-referenced hotel renovation permits
is approximately $16 million.
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In addition, three new building permits were submitted in 2013. A wall
replacement/awning at the Oasis Pool Bar (#13-1516, value of $153,000.00) and
fitness center relocation (#13-1515, value of $135,000.00) building permits were
submitted on July 12, 2013. The Oasis Pool Bar work has been completed and
the fitness center relocation permit was removed from the County system.
A re-roofing building permit was submitted on August 15, 2013 (#13-2138-2145,
value of $2,300,000.00). A separate re-roofing building permit (#15-1040, value
of $36,225.00) was submitted on April 16, 2015. All re-roofing building permits
have been approved, work started on August 1, 2014, and the re-roofing project
is complete. The Applicant also applied for and received Shoreline Setback
Determination ("SSD") approval on the above 3 projects including a tennis court
demolition project. A separate demo permit was applied for and demo work
complete.

Four new building permits were submitted in 2014. A permit for a Welcome
Center, mockup unit, and roof safety platform (#13-2666, value of $80,000.00,
#014-931, value of $80,000.00, #014-392, value of $50,000.00, and #14,1139,
value of $30,000.00) have been issued and the work completed. An SSD for the
above projects has been approved.

Eight new building permits were submitted in November 2015 for renovation of
8 units in the Garden Wing. The permit numbers were #15-3089 - #15-3096 with
a total value of $248,000.00. The work was completed, and Certificates of
Occupancy were issued in June and July, 2016.

Furthermore, since submittal of the 2016 SMA Annual Report, the
Sheraton Kauai Resort has completed or is in the process of completing
approximately $13,350,000.00 in resort improvements/repair/upgrades and
maintenance projects.

The demolition permits for the existing Garden Wing were submitted and
approved. Revisions and amendments to the demolition plan will, however, in all
likelihood be filed by the Applicant with the County to reflect proposed changes in
the design and the re-development of the Garden Wing as explained more fully
below. However, since the Applicant was not yet ready to commence demolition,
the Building Department requested that the Applicant pick up the plans and the
19 permit applications, which was done.

The Applicant submitted plans for the existing Garden Wing buildings for the first

phase of its future timeshare project. The Applicant has built a mockup of
timeshare units and reviewed them on-site with the Planning Department. In
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addition, the Applicant plans to upgrade the existing mockup units and a building
permit was submitted in December 2016. This building permit (#16-2486 with a
value of $210,000.00) was issued on March 22, 2017. The work was completed
and a Certificate of Occupancy was issued on March 1, 2018.

With respect to the new timeshare building permits, the Applicant submitted
plans in December 2016 and all building permits (#16-2502, #16-2503,
#16-2505, #16-2507, #16-2508, #16-2510, #16-2512, #16-2513, #16-2514, and
#16-2515 for a total value of $24,922,119.00) have been approved. This work
started in October 2017 and construction was completed in October 2019. A
TCO was also received for #16-2514 on January 23, 2018. Work is complete
and a Certificate of Occupancy for building permits #16-2507, #16-2508,
#16-2510, #16-2512, #16-2513, and #16-2514, were issued on November 2,
2018, November 9, 2018, January 7, 2019, January 16, 2019, November 2,
2018, and December 6, 2018, respectively. Work is almost completed for
building permits #16-2502 and #16-2503, and work for building permit #16-2505
has been completed when the 2019 SMA report was filed. Since then,
construction and furniture installation has been completed and a Certificate of
Occupancy was issued on September 4 and 23, 2019.

ADA building permits for the Ocean and Beach Wings were submitted in
May 2017 (#17-1094 and #17-1095 with a total value of $450,000.00) and
Ocean Wing Certificate of Occupancy issued on December 1, 2017, and
Beach Wing Certificate of Occupancy issued on April 20, 2018.

Three (3) new building permits were submitted in 2019. A permit for the hotel
units renovation located in Buildings 6 and 7 (#19-378 with a value of
$650,000.00, and #19-379 with a value of $765,000.00) and a permit for the
executive offices refresh (#19-622 with a value of $100,160.00) are pending
approval. A SSD for the above projects has also been submitted and approved.
Construction work for all three building permits were completed. A Certificate of
Occupancy was issued for building permit #19-622 on February 20, 2020.
A Temporary Certificate of Occupancy was issued on March 30, 2020 for
building permits #19-378 and #19-379. Additional work requested by the
Department of Water was completed in late 2020. Therefore, the Certificate Of
Occupancy was issued on January 12, 2021.
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In summary, the Applicant has spent over $16 million to complete the
Ocean Wing improvements as represented in the SMA. The Applicant has
completed the $2,336,225.00 Garden Wing re-roofing project, $240,000.00 of
building permit work in 2014 and 2015, $248,000.00 of building permit work in
2016, $450,000.00 in ADA work in 2017 and 2018, and spent approximately
$13,414,000.00 on various upgrades and maintenance type improvements since
the 2016 annual report. Lastly, the Applicant has completed the construction for
the conversion of the Garden Wing buildings. It is estimated that the Applicant
has spent approximately $25 million to complete the Garden Wing conversion.

The corona virus pandemic of 2020 had a devastating effect on the visitor and
hotel industry in Hawaii. The Sheraton Kauai Resort was forced to shut down
normal operations on March 28, 2020. The Sheraton Kauai Resort temporarily
re-opened the Garden Wing in Q4 of 2020, but closed again due to travel
restrictions. The Sheraton Kauai Resort has since re-opened the Garden Wing
on April 9, 2021, and the Ocean Wing on May 5, 2021. Since re-opening, the
Sheraton Kauai Resort has done approximately $500,000.00 in repairs,
renovations and upgrades.

Since the 2022 Annual Report filing, the Sheraton Kauai Resort has been in
continuous operation and is planning on an AC replacement in 2024 on the
Ocean Wing side of the Resort. No other significant improvements were recently
completed.

Since the 2023 Annual Report filing, the Sheraton Kauai Resort has completed
the AC replacement with a value of approximately $1,100,000.00 and roofing
repairs with a value of approximately $100,000.00 on the Ocean Wing side of the
Resort.

Since the 2024 Annual Report filing, the Sheraton Kauai Resort has completed
an AC controls project, roofing repair, and utility repair work with a value of
approximately $530,000.00, with an additional $630,000.00 of mechanical and
additional roof repair work being scheduled for 2026.

6. Subject permits approved herein cannot be sold and are not

transferable to other than Applicant, its subsidiaries and affiliated corporations and legal
entities prior to the completion of the project and issuance of the occupancy permit.

Status:

The Applicant acknowledges this restriction on the sale and transferability of the
permits prior to completion of the project and issuance of the occupancy permit.
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7. In accordance with Section 8-5.5 of the Kauai County Code, 1987,
the Applicant shall provide a grant of easement for all public areas, such as beach
parking, multi-use access paths, shower & bench area, cultural/historical preserves and
sites, and lateral coastal multi-use beach walk. Said easement document shall also be
recorded, with a recorded copy provided to the Planning Department at time of building
permit review. All such public areas shall be adequately signed. The 42 public parking
stalls shall also be signed, with such signage managed and maintained by the Applicant
to ensure that employees and/or guests shall not be utilizing such parking areas.

Language and signage design shall be subject to Planning Department
review and approval.

Status: The Applicant acknowledges this condition. In compliance with Condition 7, a
Declaration of Public Facilities Easements (a true and correct copy of which is
attached to this letter as Exhibit "D") was recorded on June 2, 2008. A copy of
the recorded Declaration was forwarded to the Planning Department on June 6,
2008.

8. As represented, the Applicant shall:

a. design the Lobby building within the Mauka Parcel to also
function as a hurricane emergency shelter for the project's residents, guests and key
employees. Said design shall be as reviewed and approved by the County Civil Defense
agency. The Applicant shall also maintain its current bus evacuation plan to
accommodate guests who may prefer to evacuate the site during impending hurricane
situations.

Status: The Applicant acknowledges this condition. The concepts have been reviewed
with the Kauai Civil Defense Agency. The Kauai Civil Defense Agency's letter
regarding the hurricane emergency shelter is attached hereto as Exhibit "E" and
made a part hereof by reference.

b. implement alternate transport system recommendations of
the Koloa-Poipu-Kukuiula Area Circulation Plan (KPACP), including a Koloa-Poipu
shuttle circulator system targeted to residents, visitors and employees.

Status: The Applicant acknowledges this condition. The Applicant will implement the
applicable KPACP recommendations once the Plan is approved by the County.
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c. implement transportation demand management (TDM)
measures for employees which could potentially include ridesharing, transit services,
and a transportation allowance.

Status: The Applicant acknowledges this condition. The Applicant is currently reviewing
and assessing the various TDM measures available.

d. seek County authorization to refurbish and maintain the
existing comfort station located at the southeastern end of the Hoonani Road cul-de-sac.

Status: The Applicant acknowledges this condition. A copy of the Applicant’s letter
requesting the County's authorization is attached hereto as Exhibit "F" and made
a part hereof by reference.

e. develop and implement a demolition and new construction
materials recycling program, as reviewed and approved by the Department of Public
Works, Solid Waste Division, and DOH.

Status: The Applicant acknowledges this condition. The Applicant will submit a recycling
program to the County for review and approval when it is completed.

f. prepare a drainage report to address the increase in storm
runoff as a result of the development. A copy of the drainage report and grading plan
approved by the Department of Public Works shall be submitted to the Planning
Department.

Filling of the property with material obtained from off-
premises shall not be permitted, except as may be necessary to comply with the site
drainage and grading requirements as resolved with the Department of Public Works and
Planning Department. This prohibition of exported fill material shall not apply to top soil
used for landscaping purposes in accordance with the approved landscaped plans.
Mass pad filling to increase the heights of the proposed structures shall not be permitted
except as resolved with the Department of Public Works and Planning Department.

Status: The Applicant acknowledges this condition. The Grading Plans and Drainage
Report for the property mauka of the railroad berm have been submitted to the
County of Kauai, Public Works Department, Engineering Division for review.

Grading plans have also been submitted for the Applicant's first phase of the
timeshare conversion project and plans were approved.
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g. provide building and architectural design, vehicular access,
view corridors, public access, color scheme, and landscaping as represented in the
project application or as was amended during the course of the public hearings. Plans
for each phase of the project shall be submitted for the review and approval of the
Planning Director at time of building permit review.

Status: The Applicant acknowledges this condition. The Applicant met with the Planning
Director on May 8, 2008. A copy of the letter transmitted to the Planning Director
is attached hereto as Exhibit "G" and made a part hereof by reference. Although
the letter in Exhibit "G" references Condition 9, it also covers the requirements of
this condition as well.

h. work with the County Transportation Agency as to the
possible relocation of existing bus stops adjacent to the property and for the provision of
roof improvements for said bus stops.

Status: The Applicant acknowledges this condition. The Applicant has met with the
County Transportation Agency and commenced discussions on this issue.
i. place the Hoonani Road utilities serving the project
underground.
Status: The Applicant acknowledges this condition. All work is complete. Plans were

submitted in May 2018 and approved in July 2019. Construction is complete and
the Kauai Island Utility Cooperative started the underground cabling work in
June, 2021 and was completed in February, 2025. Charter Cable started their
work in July, 2023 and work is complete. Hawaiian Telcom has completed their
portion of underground work along Ho'onani Road. The last overhead lines along
Ho'onani Road fronting Sheraton Kauai were moved earlier this year. The timing
for undergrounding the utilities along Ho’onani Road is described in the attached
letter to the County of Kauai, County Engineer and is attached hereto as
Exhibit "H" and made a part hereof by reference.

J- continue to use its best efforts to work with the County
Housing Agency in an effort to develop an agreement for participating in the provision of
affordable housing for its employees as may be required by law.

Status: The Applicant acknowledges this condition. The Applicant met with the County
Housing Agency on August 9, 2007, April 10, 2008, and February 24, 2011, and
continues to use its best efforts to work with the County Housing Agency to
address this condition.
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k. obtain information on the cultural resources of the area once
the project's Cultural Focus Group completes its report. Said report shall be provided,
and as updated, to the Planning Department.

Status: The Applicant acknowledges this condition. The Cultural Report was updated
and submitted to the Planning Department on May 29, 2008, as shown in the
transmittal attached hereto as Exhibit "I" and made a part hereof by reference.

L. develop a blasting plan for review and approval by the Public
Works and Planning Departments. Said blasting plan shall include public notice via
newspaper, radio and hand delivered flyers to residents within 100 feet of the property,
where notice is given at least 1 week in advance of the activity. Such notice shall include
the date and time of the blasting, and a contact name and phone number.

Status: The Applicant acknowledges this condition. The Applicant will submit a blasting
plan to the County for review and approval when it is completed.

m. follow the dust mitigation protocol established by the Dust
Hui during construction of the project. A current copy of said protocol shall be provided
to the Department.

Status: The Applicant acknowledges this condition. A copy of the letter containing the
current dust protocol was transmitted to the Planning Department, and is
attached hereto as Exhibit "J" and made a part hereof by reference.

n. the number of units remaining authorized by SMA (U)-96-9
and Z-1V-96-25 shall be reduced from 18 to 15.

Status: The Applicant acknowledges this condition. The design and footprint of the
subject building have been reduced from 18 to 15 units.

Evidence of the implementation of these programs or the manner of
addressing these issues shall be provided to the Department prior to building permit
review.

Status: The Applicant has met this condition. See the response to Item 5, above, for
more detail on the status of the building permit applications.
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9. In order to help screen the structure from public views as seen from
public areas, and to blend the structures with its surroundings, external colors shall be
of earth tones, complementary to the existing Sheraton Kauai Resort buildings within the
Makai Parcel and compatible with the surrounding natural background. In addition, the
Applicant shall prepare a landscape plan to further soften the existing building mass.
The landscape plan shall reflect the use of native plants that are common to the area,
endemic, indigenous, or Polynesian-introduced. The proposed color scheme and
landscape plan shall be submitted to the Planning Department for review and approval
prior to building permit review.

In addition, the Applicant shall continue the landscape theme already
established on the makai side of Poipu Road, and which the commission has required of
the properties located along Poipu Road, while honoring the commitment to preserve the
view corridors over this property and down Kapili Road as represented by the Applicant.
Applicant shall consult with the Poipu Beach Resort Association regarding foliage along
Poipu Road prior to Department review of the landscape design.

Status: The Applicant acknowledges this condition. The color scheme will be "earth
tone" colors as required by this condition. The specific colors will be provided at a
later date. The landscape plan has been provided to the Planning Department,
and a copy of the transmittal is attached hereto as Exhibit "K" and made a part
hereof by reference. In addition, the Applicant met with the Poipu Beach Resort
Association Board of Directors on May 8, 2008 to discuss landscaping along
Poipu Road.

10. If historic/cultural remains such as archaeological artifacts, charcoal
deposits or human burials are found during construction, the Applicant shall stop work
in the immediate area, and shall contact the State Historic Preservation Division (SHPD)
at 742-7033, and the Planning Department, to determine appropriate action.

Status: The Applicant acknowledges this condition. A full-time archaeological monitor
has been onsite during all grading activities. On March 29, 2018, an inadvertent
discovery was found in sand that was excavated from an existing utility trench
within the Garden Wing Building 7 corridor. Work was immediately halted, the
area was fenced off, notification to the SHPD Burial Sites Specialist for Kauai
was made, Kauai Police Department was notified and dispatched. On March 30,
2018, the Burial Sites Specialist for SHPD and the Kauai Niihau Islands Burial
Council member for the Koloa District conducted a site visit and recommended
the inadvertent skeletal discovery be moved and the sand pile screened. During
excavation along Ho'onani Road, inadvertent burials were discovered on
November 21, 2019 and December 10, 2019. All burial remains were stored in a
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locked and secured location on the property. On March 11, 2020, the burial
remains were reinterred in an existing crypt located on the Sheraton Kauai
Garden Wing. The archaeologist submitted the required data recovering and
monitoring reports to SHPD on March 25, 2021. SHPD provided comments to
the Monitoring Report in February 2022 and a revised Archaeological Monitoring
Report was submitted in March 2022 and accepted and approved by SHPD on
March 31, 2022.

11. To the extent possible within the confines of union requirements
and applicable legal prohibitions against discrimination in employment, the Applicant
shall seek to hire Kauai contractors as long as they are reasonably competitive with
other contractors, and shall seek to employ residents of Kauai in temporary construction
and permanent resort-related jobs. It is recognized that the Applicant may have to
employ non-Kauai residents for particular skilled jobs where no qualified Kauai resident
possesses such skills. For the purposes of this condition, the Commission shall relieve
the Applicant of this requirement if the Applicant is subjected to anti-competitive
restraints on trade or other monopolistic practices.

Status: The Applicant acknowledges this condition, and will hire and contract
accordingly.

12. The Applicant shall consider the application of Leadership in Energy
and Environmental Design (LEED) standards and strategies wherever feasible for
sustainable site, utilities and building development.

Status: The Applicant acknowledges this condition, and is assessing the feasibility of
various sustainable elements. The Applicant has already contracted for irrigation
of the mauka wing using R-1 treated effluent, and the service lateral has been
installed.

13. Approval of the subject permits is based on the revised conceptual
site plan dated 9/11/2007 developed by WCIT Architecture, which reflects: a view
corridor from Poipu Road through the open motor court of the lobby building, the
location of three 4-story parking structures, the location of the 3 and 4-story step-down
structures along the perimeter, and reduction in units from 382 to 365 units.

Status: The Applicant acknowledges this condition, and is proceeding with project
design, accordingly.
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14. As recommended by the Water Department, applicant shall be
required to:

a. Submit a formal request for water service to the DOW for our
review and approval. Include detailed water demand (both domestic and irrigation)
calculations along with the proposed water meter size. Identify whether water demands
will be from new or existing water meter(s). Water demand calculations submitted by
your engineer or architect should also include fixture count and water meter sizing
worksheets. This shall be done for both the new development and the renovation
developments. The Department's comments may change depending on the approved
water demand calculations.

Status: The Applicant acknowledges this condition. The Applicant submitted its formal
request for water meters on May 7, 2008, and its formal request for all other
water services on May 21, 2008. The Applicant received conditional approvals
from DOW on July 29, 2008. The Applicant continues to work with the DOW to
ensure their SMA conditions are met and to expedite their review of the
Building Permits.

b. Prepare and receive DOW's approval of construction
drawings for the necessary water system facilities and construct said facilities. These
facilities shall include but not be limited to:

1. Additional source and storage facilities.

2. The domestic service connections.

3. The fire service connections, if applicable.

4. The interior plumbing plans with the appropriate

backflow prevention device.

5. A 12 inch main extension, approximately 1,200 ft. in
length along Kapili Road connecting to the 12 inch main along Poipu and Ho’onani
Roads.

Status: The Applicant acknowledges this condition. With reference to item 14.b.5 above,
construction of the 12 inch main extension is complete and has been dedicated
to the County. With reference to Item 14.b.2 above, utility laterals for water have
been installed under Kapili Road for future service to the project site.
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c. Pay the applicable charges in effect at the time of payment to
the Department. At the present time these charges shall include but not be limited to the
Facilities Reserve Charge (FRC) $4,600 per unit of the FRC amount as determined by the
approved water meter size; whichever amount is greater.

Status: The Applicant acknowledges this condition, and will pay the applicable charges,
accordingly.

The Applicant is made aware that applicable FRC liability shall be
offset by up to 33% each where water source or water storage improvements are
constructed and up to 50% where transmission mains are constructed; provided that the
total amount of all offsets shall not exceed 100% of the applicant's FRC liability, and
provided further that the offset for any source or storage improvements or transmission
main shall not exceed the actual cost of the source or storage improvement or
transmission main.

Status: The Applicant acknowledges this condition.

d. Receive a "Certification of Completion" for the construction
of the necessary water system facilities from the DOW.

Status: The Applicant acknowledges this condition.

15. The Applicant shall comply with the requirements and
recommendations of applicable County, State and Federal Agencies, including the
County Fire, Engineering and Building Divisions of the Department of Public Works, and
the State Department of Health, State Department of Transportation-Highways Division.

Status: The Applicant acknowledges this condition. With respect to the issue of sewer
improvements, the Applicant has contributed approximately $265,000.00 for the
purpose of upgrading the existing private sewer system to fully service the
project.

16. As recommended by the State Department of Land and Natural
Resources, Historic Preservation Division:

a. An approved preservation plan for site 947 (railroad berm)
which includes interpretation (short and long term measures) and breaching and
restoration plans must be submitted to the State Historic Preservation Division for review
and approval.

4927-6746-6849, v. 1 (28219-1)
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Director of Planning
Planning Department
September 8, 2025
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Status: The Applicant has complied with this condition. The Applicant submitted the
required Data Recovery Plan to the State Historic Preservation Division
("SHPD"), and such plan was accepted and approved by SHPD on June 19,
2007 as evidenced by the communication attached hereto as Exhibit "L" and
made a part hereof by reference.

b. Data recovery of Site 362 shall be completed as agreed to in
the approved data recovery plan and an approved report on this work be submitted to the
State Historic Preservation Division prior to the start of construction, and

Status: The Applicant has complied with this condition. The Applicant submitted the
required Preservation Plan to SHPD, and such plan was accepted and approved
by SHPD on July 9, 2007 as evidenced by the communication attached hereto as
Exhibit "M" and made a part hereof by reference.

c. A qualified archaeologist shall be on the project area for all
ground disturbing activities and perform work as outlined in the approved archaeological
monitoring plan. An approved report on this work shall be submitted to the State
Historic Preservation Division once the monitoring work is completed.

Status: The Applicant acknowledges this condition. The Cultural Surveys Hawaii ("CSH")
monitoring plan was approved by SHPD on January 2, 2018 and CSH has
provided the necessary monitoring.

17. The Applicant shall conform to the anticipated Koloa-Poipu Area
Circulation Plan process and will pay, immediately prior to issuance of the first building
permit for the project, the voluntary fair share contributions (VFSC), unless the impact
fee has been identified in an Ordinance by that time, in which case it shall pay the impact
fee. In the event the VFSC is paid, the final fee amount shall be in lieu of the impact fee
in the anticipated ordinance. The Applicant shall work out the engineering details of the
project access onto Poipu Road, Kapili Road and Ho‘onani Road, and the mauka-makai
connection road between Poipu Road and Ho'onani Road with the Department of Public
Works.

Status: The Applicant acknowledges this condition, and will pay the voluntary fair share
contribution or impact fee, accordingly.

4927-6746-6849, v. 1 (28219-1)
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18. The Planning Commission reserves the authority to impose
additional conditions, modify or delete conditions stated herein, or revoke the subject
permits through proper procedures should the Applicant fail to comply with the
conditions of approval, or should unforeseen circumstances occur or result.

Status: The Applicant acknowledges this condition.

19. Should the Applicant be unable to comply with the development
time line in condition #5 above and request an extension of time, applicant is advised
that any new laws, ordinances, or regulations that have been implemented within this
time frame may become applicable to the project.

Status: The Applicant acknowledges this condition.

20. In view of the various conditions and recommendations imposed by
the various government agencies as referenced to herein, building permit application or
preconstruction work for any phase of the project or portion of the property shall not be
accepted until the Applicant submits a status report of all permit conditions that are
either required to be complied with prior to or at time of building permit application.

Status: The Applicant has complied with this condition. Seventeen Annual Status
Reports were filed with the Planning Department on June 2, 2008, September 4,
2009, September 10, 2010, September 8, 2011, September 7, 2012,
September 9, 2013, September 9, 2014, September 9, 2015, September 9, 2016,
September 8, 2017, September 7, 2018, September 6, 2019, September 4, 2020,
September 2, 2021, September 8, 2022, September 7, 2023, and September 6,
2024, respectively. The Applicant submitted building permit applications for the
project beginning on June 2, 2008, and thereafter as explained more fully in the
response to ltem 5, above.

21. The Applicant is advised that prior to and/or during construction and
use, additional government agency conditions may be imposed. It shall be the
Applicant's responsibility to resolve those conditions with the respective agency(ies).

Status: The Applicant acknowledges this condition.
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22, As an accessory use, the establishment of a rock crusher operation
on site shall be subject to review and approval of the Planning Director. Such use shall
not be permitted unless it can be assured that the resultant dust and noise can be
properly and adequately addressed. If such cannot be assured, such activity shall occur
at an alternate site where such impacts to abutting residential uses will not occur.

Status: The Applicant acknowledges this condition.

| believe that the foregoing 2025 Eighteenth Annual Status Report adequately
responds to Condition 4 of the Planning Commission approval of the aforementioned
development permits for this Project. In the event you are in need of any additional information
or clarification regarding the documents, please feel free to contact me at any time.

Thank you very much for your cooperation and assistance in this matter.

Sincerely yours,

BELLES GRAHAM LLP
NS o>
Michael J. Belles
MJB:jgm
Enclosures
cc: Mr. Scott McFarlane, w/encls. (via email only)

Mr. Aaron Geer, w/encls. (via email only)
Mr. Carlos Rivera, w/encls. (via email only)
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Exhibit "A"

Exhibit "B"

Exhibit "C"

Exhibit "D"

Exhibit "E"

Exhibit "F"

Exhibit "G"

Exhibit "H"

Exhibit "I"

Exhibit "J"

Exhibit "K"

Exhibit "L"

Exhibit "M"

LISTING OF EXHIBITS

Copy of permit approval letter from the County of Kauai, dated
October 10, 2007

Copy of the Memorandum of Special Management Area Use Permit SMA
(U)-2007-13, Project Development Use Permit PDU-2007-25, and Class
IV Zoning Permit Z-1V-2007-29, dated May 5, 2008

Copy of letter confirming the Planning Department’s definition of
"Full Approval", signed and approved by lan Costa June 27, 2008

Copy of the Declaration of Public Facilities Easements, dated May 23,
2008

Copy of Kauai Civil Defense Agency's letter regarding the hurricane
emergency shelter

Copy of letter requesting the County's authorization to refurbish and
maintain the existing comfort station located at the southeastern end of
the Hoonani Road cul-de-sac

Copy of letter to the Planning Director regarding landscaping and color
schemes for structures in accordance with Condition 9 of the SMA Permit

Copy of letter addressed to the County Engineer, County of Kauai,
describing the timing for undergrounding the utilities along Ho’onani Road

Copy of transmittal of Cultural Focus Group Report dated 5-29-08 from
Greg Kamm Planning & Management to Planning Department

Copy of Dust Mitigation Protocol transmitted to the Planning Department

Copy of transmittal letter providing the landscape plan to the Planning
Department

Copy of a letter dated June 19, 2007 from the State Historic Preservation
Division ("SHPD") accepting the required preservation plan for Site 947

Copy of a letter dated July 9, 2007 from the State Historic Preservation
Division ("SHPD") approving the data recovery plan submitted for
Site 362
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BRYAN J, BAPTISTE

AN K. COSTA
HMAYOR DIRECTOR QF PLANNING
. GARY K. Heu IMAIKALANI P, AlU
,  ADMINISTRATIVE ASBISTANT * DEPUTY DIRECTOR OF PLANNING
COUNW OF KAUA‘
PLANNING DEPARTMENT
4444 RICE STREET

KAPULE BUILDING, SUITE A473
LIHU'E, KAUA'), HAWAT' B8766-1325

; TEL (808)241-6677  FAX (808)241-6693
October 10, 2007

Michael J. Belles
Belles Graham Proudfoot & Wilson, LLP
4334 Rice Street, Suits 202 1D E @ E ﬂ M E‘, D
" Lihu'c, Hawai'i 96766 :
' & 0CT 16 2007
* Subject: Special Management Arca Use Permit SMA (U)-2007-13

S .
Project Development Use Permit BDU-2007-25 P e s
Class IV Zomng Permit Z-IV-2007-29

SVO Pacific, Inc., applicant
Tax Map Key 2-8-15: 43, 44 & 82, snd 2-8-16:3 &4

Desar Michaol:

The Planming Commission, #t ifs meeting held on October 10, 2007, amended and approved the
subject permits-to develop d time ghare resort project within the existing Sheraton Kaua‘i Resort

- in K&loa.  Of the cxisting 413 hotel rooms within the hptel, 227 hote! rooms and alf ather

. cxigting improyements within the Garden 'Wing percel will be demolished end the parcel will be
congolidated with the adjacent 3 parcels. A time share development consisting of 382 ons, two
and three bedroom condo units #nd assaciated emenities, 948 parking stells, and typical resort

+ access nses will'bo provided.: The remaining ) 86 hote] vnits within the Ocean Wing parce! will
remain zs hotel rooms. Impreverents and renovations will ocour also, A previously approved
18 it wing was voluntarily reduced to 15 units, The proposed development will also include a

" new aceess road with a public sldewalk and bikeway, and the undergrounding of existing

- overhead ufility lines along the meuka side of Hoonani Roadvnll occur, Approval ig subject fo
the following condifions;

1. In order to minimmze. adverse impacts on Rederally Listed Threatened Specles, such as
Newell's Shcarwater and other seabirds, if external lighting is o be used in
connection with the proposed project, all external lighting shell be only ofthe
following types: shielded lights, cut-off huminares, or indireot lighting, Spotlights

. aimed upward-or spotlighting of strictures, landscaping, signage or hotel fertures
within the project site shall be prohibited, . o
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2. In accordance with Section 9-2,8 of the Kauai Connty Code, 1987, the requircment
of the Park Dedication Io-Lieu Fee is applicable to this project, relating to “Parks and
Playgrounds” are applicable to tho project end shall be resolved at the time of
building permit epproval. Also, in accordance with Section 114-2.2 of the KCC, the
Applicant shall submit to the Plamming Department an Environmental Impact

. Asscssment Fees (EIA) for the project, The BIA fees are basod on $1,000 per new
multi-family umit, and $100 per the minimum number of parking stalls serving the
commercial development components as required by County Codo Seotion 11A-2.2:
Both of these fees are due at time of first budlding permit epproval,

3. Applicant shall record all of the conditions fmposed undes the subject permits with
the decd(s) to the properties of the resort project. A copy of this recordation shell be
provided to the Planning Department at time of buildmg permit applioation..

4. Applicant shall provide anmusl stetus reports to the Plenning Commmission beginning
from one year from the date of this epproval, The reports shall be submitted to the
Department no later than 30 days prior to the annual anniversary date of approval pf
this project. The report eball provide project statns and progress towards project - -
completion and compliance with conditions of approval, Anmal xeportz shall be .

provided votil completion of the projcct, and compliance with all condlﬁOnB of
approval. =

5. Applicant shall substantielly commencs construction of the project development
within one (1) year from the date of foll approval, and shall complets tonstruction of

the project development within 5 years from the date of sppmval of the subject
permits,

6. Subjest permits approved herein cennot be sold 2nd are not tmnsfcmbla to other then .
Applicant, its subsidiaries and affiliated corporations and legal entities prior to the
completion of the project end issuance of the occupancy pmmt_

7. Tnaccordamce with Section 8-3.5 of the Kauai Connty Coglc, 1987, the Applicant .
shall provide a grant of casement for all non-leasehold public arcas, such as heach
parking, mutti-use access paths, shower &nd benoh area, cultural/historical preserves
eand sites, and latrral coastal multi-vse beach walk, Said eassment dogument shall |
also be recorded, with & recorded copy provided to the Planning Department at time
of building permit review, All such public areas shall bs adequately signed. The 42
publio parking stalls shal] also be signed, with such signage managed and maintained
by the Applicant to ensure that employees ahd/or guests shell not be utilizing such
parking areas, For any leasehold property owned by the applicant such property shall

. be conveyed to the County only for the duration of tho leasehold mtcrcst gs may be
approved by the Plenning Department.
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Language and signage design shall be subject to Planning Department review and
approval,

. Agrepresented, tho Applibant shall;

a.

[

design the Lobby building within tho Mauka Parcel to also fimction as a
hurricane emergeney shelter for the project's residents, guests and key
employees. Said design shall be as reviewed and approved by the County Civil
Defense agency. The Applicant shall algo maintain its current bug evacuation
plan to sccommodate guests who may prefer to evacnate the site doring
impending hurrioane sitnations,

implement altcmnate transport system recommendations of the Koloa-Porpu-

. Kukuiula Area Circulation Plan (KPACP), including a Koloa-Poipu shuttle

circulator system targeted to residents, visitors and omployees.

 implement transportation demend management (TDM) measutes for employess

.which. could potentially include ridesharmg, transit servioes, and a transportstion

" allowance,

seek Couuty authorization to refurbish aud maintein the existing comfort station
located at the southeastem end of the Hoonani Road vul-de-sac

; dovelop and implement a demolition end new construction jpatedals recycling

program, s Teviéwed and approved by the Department of Public Works, Sohd
Wasto Division, end DOH,

preperc a drainage xcport fo address the increase in storm runoff as a result of the
development. A copy of the dreinage repoxt and grading plan approved by the
Department of Public Works shall be submitted ta the Planning Department.

- Filling of the property with material obtained from off-premises shall not be

permitied, except as may be nccessary to cumplywithﬁlc'situ drainage and

* prading requirements as resolved with the Department of Public Works and

Planning Dopertment, This prohibition of exported fill material shall not apply to
top soil used for landscaping purposss in accordance with the app4roved
landscaped plans, Meass pad filling to inorcass the heights of the proposed
stroctures shall not be permitted except as resolved with the Department of Public
Works and Planning Department.

provide building and architectural design, vehioular access, view corridors, public
access, color scheme, and landscapitg as represented in the project epplicetion. or
as was emended during the course of the public hearings, Plens for each phase of

 the projeot shall be submitted for the review snd approval of the Plarming

Director et time of building permit review.
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h, work with the Connty Transportation Agericy as to the possible relocation of
existing bus stops adjacent to the property and for the provision of roof
Improvemenis for said bus stops,

i, place the Hoonani Rosd utilities serving the project underground,

j. continue to use its best efforts to work with the Cormty Housing Agensy in ait
cffort to develop an agreement for participating in the provision of affordable
housing for its employecs as may be required by law.

k. obtzin information on tho cultnml resources of the area once the project’s Cultoral

Focus Group completes its report. Said report shall be provided, and as updatcd
to the Planning Department.

L develop & blasting plan for revicw and appraval by the Public Works.and
Planning Departments. Szid blesting plan shall inchids public notice via
newspaper, radio and hand delivered flyers to residents within 1000 feet of the -
propurty, where notice is given at least 1 week in advance of the of the activity.
Such niotice shall inolude the date Bnd time of the blasting, and a contrct neme
and phone number.

m. follow the dust mitigetion protocol established by the Dust Hni diwing
constracHon of tho project. A cumrent copy of said protocol shall be prcmdcd to
the Pepartment, i

n. the number of units femaining authodzed by SMA (U)-96-9 and Z-1V-96-25 shall
be reduced from 18 to 15,

Evidence of the in;plcmcntation of thesc programs or the manner of addressing these
issues shall be provided to the Department prior to building peroit review. d

9. In order to-help sareen the structures from public viows as seen from public ercas,
end to'blend the structures with its surroundings, external colors shall be of earth -
tones, complementary to the existing Sheraton Kauai Resort buildings within the
Makai Pargel and compatible with the sirrounding natural background. In'addition,
tho Applicent shall prepare 2 Jandscape plan to further soften the cxisting building
mass. The landscapo plan shall reflect the use of native plants that ate common to
the arca, .endemis, indigenous, or Polynesian-introduced. The proposed oolor :
scheme and landscapo plan shall be submitted to the Planning Department for review
and approval prior to building permit 1eview,

Tn addition, the Applicant shall continue the landsoepe theme already esteblished on
the makai side of Poipu Road, and which the Commission has required af other,
properties Jocated along Poipu Road, while honoring the cornmitment to prescivo the
view corridors over this property and down Kapili Road as represented by thé’
Applicant. Applicant shall consult with the Poi*pti Beach Resort Assooietion
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10.

11,

12.

13

14.

regarding foliage elong Pot'pii Road, prior to Department review of the landsoaping
plan,

If historic/enltural remains such as archacological artifacts, charcaal deposits o,
humen burials are-fonnd during construction, the Applicant shall stop work in the

- Immediate area, and shall contact the State Historic Prescrvation Division (SHJ?D) at

742-7033 and the Planning Department, fo determine approptiate action.

To the extent possible within the confines of union xequirements and applicable legal
prohibitions against discriminatibn in employment, the Applicant shall seek to hire
Kanai contractors as long as they are quelified and reasonably competitive with other
contractors, end shall seck fo employ residents of Kauai in temporary construction
and permancnt resort-related jobs, It is recognized that the Applicant may have to
employ non- Kauai residents for particular skilled jobs where no quelified Kevai
resident possesses such skills. For the purposes of this conditon, the Commission
shall relieve the Applicant of this requirement {f the Applicant is subjected to anti-
competitive restraints on trade or other monopolistic practices.

The Applicant ehall consider the application of Leadexship in Fnergy and
Environmental Design (LEED) and green bnilding councl principles, standards and
strategics wherever feasible for sustaingble site, ntilities and building development.

Appraval of the subject permits is based on the revised conceptual site plan dated
9/11/2007 dsveloped by WCIT Architecturs, which reflects: a view comridor from
Poipu Road throngh the open motor court of the lobby building, the loeation of three
4-story parking structures, the locatlon of the 3 and 4-story step-down structures
along the podmeter, and reduction in units from 382 to 365 units,

Asrecommended by the Wator Department, applicant shall be required to:

a, Submit a formal request for water servios fo the DOW for our review and
approval. Includo detailed water demand (both domestio and irrigetion)
calculations along with the proposed water meter size, Identify whether water
demands will be fiom new or existing water meter(s). Water dernmnd
calculations snbmitted by your cngineer or architect should also include fixture
count and water meter sizing worksheets, This shall be done for both the new
development and the renovation developments. The Department’s comments
may change depending on the approved water demand caleulations.

b. Prepare and receive DOW’s approval of construction drawings for the necessary

water system facilities and construct said facilities. Those facﬂmcs shal]
include but not be limited to:

1. Additionel source and storags facilitics
2, The domestic service connectiona.
3. Thofire servico conneotions, if appliceble,

4. The interior plumping plans with the appropriate backflow prevention
device,
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‘15,

16.

5. A 12 inch main extcnsion, approximately 1,200 ft in Iength elong Kapili
Rosd connecting to the 12 inch main along Poipu and Hoonani Roads.

¢, Pay the applicable charges in effect at the time of payment to the Department,

At the present tume thesc charges shall include but not be limited to the
Fanilitles Reserve Charge (FRC) $4,600 per unit ot the FRC amount as
 determined by the approved water meter sizo; whichever amomnt is greater.

The applicant it made aware that appliceble FRC hability shall bo offset by up

to 33% each where water source or water storage jmprovements are constructed
and up to 50% where transmission maing are constructed; provided that the total
amoumt of all offzets shall not exceed 100% of the applicant’s FRC liability, and

-+ .provided firther that the offset for any soures or storage improvements or

- fransmission main shall not exceed the actual cost of the source or storage

improvement or tranemission main.

. Reteivo a “Cextification of Completion” for the construction of the necessary

weter system facilities from the DOW.

The ‘Applicant shall comply with the requirements znd recommendations of

* applicable County, Stato and Federal Agencics, mcluding the County Fire,

Engmeering and Building Divisians of the Department of Public Works, and the
State Department of Heelth, State Department of Transportation-Highways
Division.

As tocommended by the Stats Department of Land and Natural Resources, Historic
Preservation Division:

a, An epproved preservation plan for sitc 947 (railroad beom) which includes
interpretation (short and long texm measures) and breaching and restoration
" plans must be submitted to the State Historic Preservation Division for roview
end approval
b.- PataTecovery of Sits 362 shall be completed as agreed fo in the approved data
recoyery plan and an approved report on this work be submitted to the State
"Historic Preservation Division prior to the start of construction, and

‘c. * A qualified-archacologist shall be on the project area for all ground distirbing

activities and pedform work as outlined in the approyed archaeological
monitorng plan. An epproved report on this work ghell be submitted to the
Stats Historlc Preservation Division once the monitoring work is completed.

17. The Applicant shall conform to the enticipated Koloa—Poipu Area Circulation Plan

process and will pay, immediately prior to issuance of the first building permit for
the projest, the voluntary fair share contributions (VFSC), unless the tmpact feo has

been identified in an Ordinance by that time, in which case it shall pay the impact
fe, In‘the ovent the VFSC s paid, the final fee amount shall be in en of the impact
feo in tho anticipated ordinance, The applicant shall work out the cuginetring

details of the project access onto Poipu Road, Kapili Road and Hoonani Road, and
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18,

19:

the mavka-malai connection road between Poipu Road and Hoowani Road with the
Department of Public Works.

Thé Planning Commission reserves the authority to impoes additional conditions,
modify or delete conditions stated hereln, or revoke the subject permits through

- propet procedures should the Applicant fail to comply with the conditions of

approval, or should unforeseen circurnstances occur or result,

Should the applicant be unable fo comply with the development time line in

" condition #5 above and request an extension of time, applicant is advised thal any -

20.

2L

. new, laws, ordinances, or regulations that have been implemented within this time

frame may become applicable to the project.

In view of the verious conditions and recormmendations linposed by the verous
government agencies as referenced to herein, bmldmg permit application or
preconstruction work for amy phase of the project or portion of the property shall not
be accepted until the Applicant submits a status xeport of all permit conditions that

are either required to be complied with pror fo or at time of building permit

application.

The Applicant iz advised that prior to and/or durng construction and use, additional

* governmént agency conditions may be impased, It shall be the Applicant’s

v 22,

responsibility to resolve thoss conditions with the respective agency(ics).

*As an accessory use, the establishment of a yock crusher operation on site shall be

subject to review and approval of the Plarming Director. Such use shall not be

*permitted unless if can be assured that the resultant dust and noise can he properdy

and adequately addressed. If such cannot be assured, such activity shall oceur at
an aliemate site whers such impacts to abutting residential uses will not ocour.

Should there be any questions rcgardmg the abovc, please contrct planmer Michael Laureta at

808-241-6690.
COSTA
Planning Director

cc: DPW Enginecring Div,
Water Dept.
State Health Dept.
DLNR-Historic Preservation Div.
Fire Dept,
Fineneo Dept , Real Property Div.
DOT Hwya

End of Exhibit YA
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= OFFICE O A i AL
OF ASSISTANT REGIS
RECORDED > AR

C
JUN 02, 2008 08:01 AM
Doc No{s) 3784224

i

T

ASSISTANT REGISTRAR
all

~ Land Court System . b Regular System
After Recardafion, Retum By Mail O O Picknyp gﬁ:

SVO Pacifio, Inc.

P
3803 Vistana Cexire Dive, Suite 360 . TLheRobHs ~S
Odendo, FL, 32821 : ,

Aftn Bo (Rouselle) Suttan, Bsq.

Title of Documert; ; (Total Pages: /5 )

MEMORANDUM OF SPECIAL: MANAGEMENT AREA USE
PERMIT SMA (0)-2007-13, PROJECT DEVELOPMENT USE

PERMIT PDU-2007-25, AND CLASS IV ZONING FERMIT Z-
LV-2007-29

Parties To Document:

KAUATBLUE, INC., a Delawars corparation
SVO PACIFIC, INC,, a Florida curporation

Tax Map KeyNos.:  (4)2-8-015:043, 044, and 082
(4) 2-8-016:004

TCT Nos: 687,179;797,563; 797,564

THS MEMORANDUM.OF SPECIAT, MANAGEMENT AREA USE PERMIT SMA
{0)-2007-13, PROJBCT DEVELOPMENT USE PERMIT PDU-2007-2 A%ASS v
ZONING PERMIT Z-IV-2007-29 (“Memorandum®) is made as of ‘j%/d ==
2004", by KAUAI BLUE, INC,, & Delaware carporation (“Kguai Blng™), SYO PACIFIC,"
INC., a Florida corporetion (“SVOP™).

181950.1
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WHEREAS, Xsuai Blue is fe feo owaer of the land deseribed in Tem 1 of Exhibit “A”
attached hereto end incorporated herein;

WHEREAS, SVOP is the fee ownter of the lands deserbed in Tems 2 and 3 of said
Buhibit “A” (Ttetns 1, 2 and 3 of Exhibit “A” are raferred o collectively as the “Real Property™);

‘WHEREAS, on Octobet 10, 2007, the Kanat Plerning Commhission (fhe “Commission”)
approved Special Management Area Use Pormit SMA (U)-2007-13, Project Development Use
Permit PU-2007-25, and Class IV Zoming Permit Z-IV-2007-29 (collectively, tho “Permits™,
which Permits relate to and euthorize the development of & resort, timeshare project on the Real
Property;

WHEREAS, the Conmmission’s approval of the Permits is memorialized in that certain
letter dated October 10, 2007, from Kavai Plamming Director Ten Costa to Michael J. Belles, Hsq.,
a true copy of which is sttached hercto as Exhibit “B” (the “Permit Approval Letter”);

WHEREAS, conditiort no. 3 of ths Permit Approval Lefter provides that “[alpplicant
ghall recard &l of. the condifions imposed under the subject parmits with the deed(s) to the
properties of fhe resott project”; and

WHEREAS, K:mzi Blue and SVOP desire to record this Memorandirn ageinst the Real:
Propetty to give notice of the approval of the Permits and the conditions thereto a8 memorialized
in the Permit Approval Iefer snd as reqmired by condition no. 3 thereof;

NOW, THRREFORRE, in consideration of tho foregoing Recitals, Kansi Blue and SYOP

heteby give notice of the epproval of the Permits sud the conditions thoreto ag memoralized in
the Permit Approyal Letter.

IN WITNESS WHEREOF, Kaoai Blue and SVOP have each ‘caused this Memorandam
to be exceated and delivered by a duly authotized officer or representative, '

SVO PACIFIC, INC.,
a Flotida corpdtation -

By &
. Vicltori, Carter
I’E‘iiln;?' SeaterVice. fresider; Assistant Sccrdnry

KAUATBLUE, INC,,

a Delaware copporation
| BYN '/W%%
ame;
Titler Serer-Vice fresiclest, /fffb{wr/‘&crdﬂ?
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STATEOF _F/o.u’m

) 88.
COUNTY OF (HARGE. )

5/(17/4 f? 57“ day of /’[‘V : 200,& before mo  appeared
s

, to me personally known to be the person deseribed in

and who executed the forcgomg msim:uant and acknowledged thathe executed the same in the
capacity steted herein asd§ free act emd deed,

het

&gxd/ddf-f )«ltn.//«'—
Namme: _%
Notary Public, State'of _A@L1PH-

My commission expires: 574 //‘)
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STATE OF /f/g&éz_ﬁ__ )

; s,
COUNTY OF _ONARGE. %

Cu t,tjs \5 74 day of //LZ , 200_3: , bofore mo appeared
}(‘C'/DRI'A . CAATEE_ %o mo persanally known to be the person described fn

and wha executed fha foregoing instrument and acknowledged thaighe executed the seme in the
capacity stated herein asti8 fréoact and deed.

- e
Name: Aykdodd icklE,.
Notary Public, State of _ [/gﬂd__ o

My conmmisgion oxpires: (//&//o
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EXHIBIT “A”

REAL PROPERTY

- Ttem 1;

All of that cettain parce] of land situate af Koloa, District of Koloa, Island and Conrty of Kanai,
State of Hawati, desaribed as follows:

LOT 267, atea 10.730 acres, moro or less, rs shown on Map 67, filed ih the Office of the
Assistent Registrer of the Land Court of the State of Hewaii with Land Court Application No.
956 of Bishop Trust Company, Limited, Trostee for Bric A. and Aggpstus F. Knudsen;

Being the land(s) desctibed in Transfer Certificate of Tifle No. 687,179 issued to KAUAIBLUE,
INC.,, a Delaware corporation.

. Ttem 2:

All of that certain parcel of lend situzte &t Koloa, Island and County of Kauai, State of Hawei,
described as follows: , :

LOT 217-C, arca 9.718 atxcs, more or'less, as shown ot Map 71, filed in the Office of the
Assistant Registrar of the Land Court of the State of Hawadi with Land Comt Application No.
956 of Bishop Trust Company, Limited, Tmstes for Ede A. and Augustns F, Knudsen;

Being lmmd(g) desoribed in Transfor Certificato of Titls No, 797,563 issued to SVO PACIFIC,
INC., a Floridz corporation. /

Ttorm 3¢
-FIRST:-

All of that cortain parcel of land situate at Kolow, Island and County of Ksmai, State of Hawaii,
described as follows: ‘

LOT 89, arca 20,000 squero feet, morz or less, as shown on Map 18, filed in the Offico of the
Assistant Registrar of the Lend Coutt of the State of Haweii with Land Court Application No.
956 of Bishop Trost Company, Limited, Trustes for Brio A, end Augostus F. Kwadsen.

Together with a means of ingress and egress to mnd ftom a public kghway over and across Lats
162 and 163 es shown on Map 18, end Lot 202 ss shown ox Map 27, of eid Land Court
Application Mo, 956, (Roadways) as et forth by Land Court Order No. 9840, filed September
22, 1950, and Land Court Order No. 20122, filed Tyme 1, 1962,
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~SECOND:-

All of that certain parcel of [and sitoate at Boloa, eland and County of Kansl, State of Hewafi, =
described ag follows:

LOT 88, area 20,000 square foct, more or less, as chown on Mup 18, filed in the Offico of the
Assistant Registrar of the Yand Court of the State of Hawail with Land Court Application No.
956 of Bishop Trust Company, Limited, Trustee for Eric A. and Angustus F. Knudsea,

Togethet with a means of ingress and egress to and from 2 public highway over and ‘across Lots
162 and 163 as shown om Map 18, and Lot 202 as shown on Map 27, of said Land Court

Application No, 956, (Roadways) ag set farth by Land Conrt Order No. 9840, filed September -
22, 1950, and Land Coutt Order No. 20122, filed June 1, 1962.

-Being Imds desctibed in Transfet Certificats of Title No. 797,74 issued to SYO PACIFIC,

INC.,, a Florida corporation.

Band of Exhibit “A”
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EXHIBIT B

BRYAN.J. BAPTIBTE Iaft K, GG3TA
HAYOR D{RECTOROF BLANKING
GARY K. Heu [MAIALAKL P, Al
ADMINISTRATIVE ASSISTART DEPUTY DRECTOROF LANNING
COUNTY OF KAUA!
PLANNING DEPARTMENT
4444 RICE STREET
KAPLILE BUILDING, BUITE A4T3
LHUE, KAUAY, HAWAM 0b785-1226
TEL (808)241-0077  FAX (808) 2410689
October 10,2007
Micheel J, Belles ' )
Belles Grahany Proudfoot & Wilsea, LLP ¢ ; ¢
4334 Rice Strect, Suite 202 E [G E “ M E D
Libue, Hawal'l 96766 ¥
. 0T 16 2007
Sulject: Special Management Avea Use Permit SMA(U)-2007-13 BELLES GRAHAM

Project Development Ust Pemit PDU-2007-25
Cless IV, Zoning Pormit ZIV-2007-29

SVO Pﬁmﬁc,lnﬂ applicant

Tax Mip Koy 281543, 44 & 82, and 2816324 .

el 7t Y RO W LY o ) !‘_I Tew

DearNhgh,acL N i’ 5 5 e e Y ' S .5.::!"" i’ .-.' (er)

"
RIS “ -
KRR ' . e e

PROUDFOOT 2 WHBON, 117

K Rl £X08

WL R Ta e e

'The Planning Comxnsmn, at ity mecting held on Ovctabez 10, 2007, amonded and approvcd tha
qubject permits fo doveiop & Hrue share rosort project withi the existing Sheraton Kana'l Resort
inKoJoa. Of the cxisting 413 hotel rooms within the hotel, 227 hote| reoms and all other
cxisting itnprovetgents within the Garden Wing pateel will be demolished end the patsel will be
cansolidated with the adjacent 3 parcels. A. time shate development consisting of 382 ons, two
mnd throg bedroom ¢ondo vt end associated amenities, 948 parking etalls, and fyp{caxmsort
a0cess isos will be provided. The romaining 186, hotel units within the Ocean Wing pares] will
romaju 45 hotel rooms, Improvements snd rengvations will occur also. A previcusly approved
18 umdt vlng was voturterily rodncoed to 15 units, 'Ibaproposaddcvclopmmt will alsoJnctudee -
new gocess road with a public sidowalk and bikeway, aud the tmdergrovnding of exsting .
ovothead utllity lines dlong the mavlor side of Hoonani Road will ocsur.  Approval is subject to
the followmg conditions:

L In ordcr to minnniza adverso impacts on Fodamlly I.lxtud 'I'hmatoned Species, such as
Newell's Shearwator and other seabinds, if extemnal Hghting i to be used v
conneetion with the proposed project, all external lighting shall be only of the
followmg types; shiclded lights, cut-off luglinaries, of indiroct Yghting. Spotlights
dimed upwmi or potlighting of structtires, landseaping; mgnage ot hote] features
within the project slte shall be prohibited.

AN EQUAL QPPORTUNITY EMELOYER
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3.

In aceordance.with Seotlon 9-2.8 of the Kauai County Code, 1987, the requiremetif
of the Park Dedloation In-Lieu Fes Iz applicable to this project. Ielat{ug to “Parla and
Playgrounds” are applivable fo the project and shall b resolved at tho tims of
bullding permtt approval. Also, in accordange with Se¢etion 114-2.2 of the KCC, the
Applicant shall submit o the Plitning Départment an Rnvitonmenta] Impagt
Assestment Feps (ELA) Tor the project, The BIA fees are based on $1,000 Pex DCH
multi-family 1mit, and $100 per the minimmim number of packing stalls serving the
commexeiz] development components #g requited by County Code SecHon 11A-2.2.
Both of fhese fees ars due at time of first building permit epptoval,

Applicant shall record all of the conditons fmposed under the subjeot permits with
the desd(s) fo the properties of the resort project. A capy of this recordation shall be
provided to the Planning Departrment at thme of building permit epplication.

Applicant shall provide anmual status report to the Planning Commission beglming
from onw year from the date of this approval, Tho reports shall be submitted to the
Department no Jater than 30 days priot o the eynual amnlvetsary dato of approval of
this project. The report ghall provide projeot stetus zmd ptogress towards project
campletion and compliance with conditions of apptoval, Annual reports shell bo
providvc:i ubfil completion of the project, and compliance with all conditions of
BppIo

Applicant shall substattially commence construgtion of the project developtmet
wifim ons (1) year fiom the date of full approval, end shall complete constoetion of

tho profect development within 5 years from the date of approval of the subjest
pexmmits.

Subject permits approved herein camnot be sold and are not transfetable to ather than
Applicant, ifs subsidiaries and affiliated corporetions and legal antities prior to the
completion of the projeot and issuanca of the occuparivy permit.

. Tn accordance with Seotion 8-5.5 of 1hc Kausj Courtty Code, 1987, the Applicant

shall provide & grant of easement for afl non-leasshold public areas, such as beach
patidng, multi-use access paths, shower and bunch ntes, cultucal/histotical preserves
and.sites, arid Iatotel coastal mnlti-nso beach walk, Said casement dogument ghall
#1s0 be recorded, with arecorded copy provided to the Planning Department af time
of bujldmg permit review. All such public areas shall be adequately sighed, The 42
public pexddng stalls shall also be signed, with such signege managed and meintsined
by the Applicent to ¢nsure that emmployess and/or gnests shall not be utilizing eush
parking areas, For any leasehald property owned by the applicant such property shall
bo conveyed to the County only for the duration of th¢ leagchold intezest a9 may be
epproved by the Plapning Depertment,

PE-2



Lengpgs end signege design shall be subject fo Plamngepaﬂment review and
approval,

. A9 rcpresented, fho Applicant shall;

@, design the Lobby buflding within the Mauks Parce] fo slso fimetion as &
Inrdeane emergenoy shelter for the pmjeot’smidcnm guests end key
employess, Seld deslgn. shall be as toviewed and approved by the Covmty Civil
Defense ageacy. The Applicant shall also maintain ifs current bug evacuation
plan to gecommodats gnests:who snay prefer to uvacnate the site during
imponding hurricans siustions,

b, {mplement aliemats tramsport system recomsmendations of the KoloaPoipu-
. .Kukninla Arga Circulation Flan (KPACP), fncluding a Koloe-Polps shuttle
clroulatar system targeted o residents, visitors and eaployees.

C. lmpleraent transportation demand management (TDM) measutes for employees |
which could potertielly inctude ridesharing, transit services, and & transpartation
allowatioe,

d. seek County authorization to refurbish and maintsin fhe existing comfort station
located at the southeesttan end of the Hommant Road cul-de-sac

¢. dovelop end z‘mplemoutzi demplition and new constraction materials reoycling

progtar, s reviewed and spproved by the Depariment of Public Warks, Solid
‘Waste Divisgion, and DOH,

£, preparea drahage repost to address the increase t storm mmoff g 8 result of the
development. A copy of the drainage report endgtading plan approved by the
Departmert of Publio Works shall be submitted to tho Plamming Depattment.

Filling of the property with tmaterial obtalned from off-presmises shall not bo
periniited, ttGept Aoy bo neccssary to commply with the site dealnage énd
gmding rquircments as resolyed with the Departmetrt of Fablio Worke gnd.
Planning Department. Thiy prohibition of exported Al matorial shall ot apply to
top soil gsed for landscaping purposes in acoordance with the appdroved
landscaped plaos. Mass pad filling +0 inorease the heights of the proposed
gtruotires shall not be permitted excopt as resalved with the Department of Public’
Works and Planming Department. .

g provide building and archilectnral design, vehicular acoess, visw comidors, publio
accusy, color ssheme, and landscaping as represented in. the project application or
ag wag amended dnring the course of the publichcannge. Pleng for each phaseof
the mojoct ehall be gubmitted for the revww &nd approval of the Planning
Dirtetor at tims of building permit review,
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h. work with the Connty Transportation A geacy as to fio possibls relocation of

exlsting bug stops adjacent to the propetty and for the provisien of roof
improvemgnta for gaid bus stopa.

1, place the Hoonanl Road utilities sorving the project undérpround.

j. contitme fouss ifs best efforts fo work with the Coutity Housing Agezcy in an
effort to develop an agre¢ment for pertcipating in the provision of affordahle
howsing for jts ¢mployees as may be xequired by law.

k. obtain mformation on the cltual resowrees of e area onog the projéct’s Cultnral
Focus Group complefes its teport, Saldreport shall bo pravided, and s updated,
to the Plaonimg Department. _

L dovelop ablasting plan-for revlew and approval by the Public Works and
Plannlng Depariments, Haid blasting plenshall include public nofics via
nowspsper, tadio and hand delivered fiyers to Tesidents withitt 1000 feet of the
property, where notice is given at least 1 week fn advance of the of the aotivity,
Such notice shall include the dafe end tims of fhe blasting, and & contast nxme
and phone nomber, :

m, follow the dust mitigation profocol esteblished by the Dust Hui dudng
canstrattion of the project. A cutpent copy of sald protocol shall be provided to
the Departmeart. v E

n. fhe number of pnits remaining authorized by SMA(U)-96- mnd Z-IV-96-25 shall
ba reduced from 18 to 15.

Bvidenee of fhe implementation of these programs or the mannet of addressing these
issues shall be provided to the Depariment prior to building prrmit roview.

9. Inotder to hetp sorcon the structures from public views as see fram public areas,

and to blend the struohzes with its surronndings, erteral colors shall be of earth
- tones, complementary to the axisting Shelriton Kapai Retort bidldigs within the

Makal Parce] and compatible with ths surroymding napural backgrormd. In addition,
the Applicant shall prepart & landscape plan to farther soften the exdsting building
mass. The landscape plan shall refleat tho usq of sative plants that ate coxmmon to
the aree, endomis, Indigenovs, or Polynsesiati-introdused. The proposed color
schomo and Jandscepe plan shall be submitted to the Planning Department for review
and approvel prior fo brilding permit rovieyw.

In addition, the Applicemt shall continue fhe Jandscape thems alrsady established on
the makat side of Poipy Road, and which the Commission has required of other
properties located along Poipu Roed, whils honating the commritment to pregetve tho
view corrddoss over this propety and down Kepili Roed as represented by the
Applicant, Applicant shall consult with the Ppi*pit Beach Resort Association
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10,

i1,

12,

13

1.

regarding foliage along Por'plt Road, prior to Department rovicw of the landscaping
plan,

Tf histori¢/culfaal retnaing such es archaeslbgleal artificts, charcoal deposits or
hurman burdals are found dnting constraction, the Applicant sha)l sfop work in the

 immediaté sres, and chall confact the State Historis Preservation Bivision (FHPD) at

7427033, and the Flenning Depaciment, % determin appropriste action.

To the extant possible within tha confines of union requirements and applicable legal
phohibitiona agalnst discriminstlon in employment, the Applioant shall seck to hito
Kanai contractars a8 logg #s they are qualified and reasonably cotpetitive with other
comiraotors, and shall seek to employ residents of Kayei in temporary construction
and permanent resott-related jobe, It is recogmized that the Applicant may heve to
employ non- Kdnai residents for particular skilled jobs where no qualified Kanat
tegident possessos such skills, For the putposss of this coadition, fio Commission
ghall reliovy the Applicant of this requirement if' the Applicant is subjected to anti-
competitivo rostreints on trade or other monopolistio practices.

The Applicent shall consider the applcation of Leadership In Boergy and
Ravitonmental Design (LEED).and green building cotneil prinoiples, standards and
Shrategies wherever feasible for sustainablo site, utilities and building development

Approval of the subjeet pertnits i based on the revised conceptusl site plan dafed
9/11/2007 developed by WCIT Architectnre, which reflects: & view corridor from
Poipu Rord fhrough the open motor court of the lobby building, the location of threc
A-gtoty parking stretures, the location. of the 3 and 4-sjory step-dovwn stractires
glong the perimeter, atid reductlon  units from 382 to 365 wmits,

Agxocammended by the Water Department, applicant shall be required to:

8. Submit g formal request for water setvice fo the DOW for our roview and
approvel. Include detailed water dsmend (both domestié and irrigation)
calcnlations along with the ptoposed wuler meter slze. Identify whother water
demands will bs from row or cxisting water meter(s), Water demand .
calenlations submitted by your engineer ot sxohitest showld also inchade fixtars
count and water meter sizing worksheets, This shall be dono for bofh the new
development and tho Tenovation develapments, The Dopartment’s ¢omments
=y change depending on the approved water demaad caleulations.

b, Prepate and roctive DOW's approval of constmotion drawings for the nesessary
water system f2cilities and construct gald facilitles, Thess Facilitics ghall
include bt not bo Hxited fo;

1. Addifional source and storago facilitios *

2. The domestio service comections.

3. The fir ervics comectons, if applicable, ]

4, The inferiot pluroping plans with the appropriate backfiow prevention
- dsvica,
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5. A 17 inch main extension, spproximstely 1,200 1 in Iength slong Kapilt
Raad canpecting fo tHe 12 Inch maln along Polpy and Hoopani Roada.

Pay tho applicable charges Iu effect at the timé of payment o the Department.
At the present time these charges shall inglude but not be limited to the
Pdczhtxc& ReserveGharge (FRC) $4,600 per it of the FRC amount as

C

15.

16.

17.

Watermeter size; whichever amount is greater.

"The mpplioant I¢ made aware that applicable FRC lisbility shall be offset by up
to 33% each where water source or wakr storege inprovemeats ar's constructed
and 1P to 50% where transmission mains aco constructed; provided that the total
proount of all offets shall not exceed 100% of the applicant's FRC Habiflly, atd
provided further that the offset for any souree or storege Improvements or

- transtnission main shall notexcecd fhe acfual ¢dst of the soutee orsbomg¢
improvernent of fransmission main,

d. Receive & “Certification of Complefion” for the construction of the necessary
water system facilities from the DOW,

The Applicant shall cotmply with the requiremettts audrecmm:;cndaﬁons of
applicable County, Sfalo znd Fedoral Agendles, including the Congity Fire,
Bnginesting and Building Divisions of the Department of Public Works, and the

State Department of Health, Stato Department of T'remsportation-Highways
Division.

As rocamrnended by the Stato Depattinent of Latid and Nafural Resomroes, Histods
Pregervation Divislon:

. An epproved presetvation plan for site 947 (railroad berm) which fncludes
interpretation (shott smd Jong term measres) and breaching and regtorition
plans must bs submitied fo the State Historic Progervation Divislon for review
and approval,

b. Data recovety of Site 362 shall be completed as agreed fo {n the epproved data
tecovery plan and wn approved report on this wark be submitted to the State

. Historic Préservation Division prier 1o tho statt of constivetion; and

G, A quelified archseologist shall be on e project axes for all ground distubing
activitied end perform work 88 outlined in the appravod archaeological
monitoring plan. An approved report on this work shall be subimitted to the
Stats Historic Presetvation Division once the monitoring work is completed.

The Applicant chall conform to the antlcipajed Koloa—Poipu Area Circulation Plan
process and will pay, immediately prior to lssuance of the first building pormit for
the project, the voluntary - falshere contributions (VESC), unless the impact foc hias
boen jdentified In an Ordinance by that time, tn which cage it shall pay the impact
fo. In the svent the VFSC is paid, the final foe amotmt ghall be in leu of tho impest
fou in the anticipated ardingnss, The applicant shall work out the engineeing

- detnils of the project acosss onto Poipu Road, Kapiti Road end Hoonam Road, and
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tho mauks-makei oommection road betweon Polpu Road #ud Hoonanal Road with the
Deypartmant of Public Works.

18. ‘The Plaoning Commidsion eserves fiie suthority to impose additional conditions,
modify or delets conditions stated hareln, or revoke the subject permits through
propez procednres should the Applicant il to cotoply with the conditiong of
approval, or should unforéscen girgumstances oeenr or result,

19, Shonid the epplicant be unable fo comply with the development time line in
condition #5-above and xequest an. extension of time, applivent is advised fat amy
new [awe, ordinances, or regulations that have been itplemented withia this Hme
frame may betoro appiicable to the project,

20. In view of the varlobs conditions end recommendaiony iinposed by thoverlous
government agencies as refecencad %o hereln, building peomit applcation ar
preconstraction work for any phase of the projest or portion of the property shall not
be aceepted until the Applicant submits a statug report of lf permit canditions that
ars either required to by complied with prigr to or at timo of bujlding permit
application.

21. The Applicant j§ advised that pdor to and/or dudng constroction and usé, additionsl
govemnment agency conditions may bo impoged. Itshall be the Applicant’s
respotsibility to resolve thosa conditions with the respeotive agengy(ies).

22. Annn accessoty use, the cetablighment of & rock crushes opetation on site shall be
subject to wevicw and approval of the Plannjng Director. Such use shall aot be
petmitied unless it cah be assured that the resultant dust and noise can bo property
and adequately addressed, Ifsuch cannof.be sggured, such activity shall ocour at
en alterhatn sito where-such impasts to abutiing residentisl vaes will not oceur.

Should thers be any questons ragzrdmg the shove, please contact planher Michael Lavrots at

808-21—6690 %
OSTAM

Flaoning Direstor

¢o:  DPW Engineerng Div,
Water Dept,
State Health Dept,
DLNR-Hisfori¢ Preservation Div.
Fire Dept. '
Pinance Dept., Real Propesty Div, ‘
DOT Hwys
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GREG XAMM PLANNING & MANAGEMENT
P.0. BOX 1200
KOLOA, KAUAI, HAWAII 86756

June 16, 2008

Mr, Jan Costa, Director

Kaual County Planning Department
4444 Rice Street Sulte 473

Lihue HI 96766

RE: Sheraton Kaual Resort Expansion Project (the “Projact®)
Special Management Area Use Permit SMA-(U)-2007-13
Project Development Use Permit PDU-2007-25
Clasz IV Zoiing Péxinlt Z-XY-2007-29 (the “Subfect
Permits”) TMKs: 2-8-16:3 & 4 and 2-8-15: B2, 43 & 44,

Dear Mr. Costa!

Thank you. for taking the Hime to meet with Erlc Crispin, Vice Presidént of
Starwood .Horels and Resorts, Jean.Camp and myself, along with your Senfor
-Planner, Mike Laurerta to discuss the Project and its Subject Permnits.

Per your request, this letter, once fully executed, will document the Flanniug
Deparunent’s definitdon of "full approval¥, as such phrase is used and contained
in Condition #5 of the Special Management Arexa Use Permit SMA-(U)-2007-13 for
the Project. As you confirmed, it was the Planning Department’s original Intent for
"full approval* to mean the Applicant's acquirement of all permits and approvals,
from all governmental agencles and departments, necessary to allow for all
coustructlon approved by the Subject Permits, '

. In closing, please provide your counter-signature and date below, and return one
origlnal to my attention, Mahalo for your on-golng help and support.

Very truly yours,
Gre|

-

¢leq/eg
Approved zs Stated Above i Dard
1an Costa, Planning Diregtor.
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L~43 STATE OF HAWAN
OFFICE OF ASSISTANT REGISTRAR
RECORDED

JUN O3, 2008 Omf AM .

Doc No(s) 37584663
on Cert{s) AS LISTED HEREIN
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ASSISTANT REGISTRAR
FAK -

V- LAND COURT SYSTEM REGULAR SYSTEM
After Recordation, Return by:  Mail ( ) Pickup ( )
Belles Graham Proudfoot & Wilson (DELW) s
4334 Rice Street, Suite 202 m Sq 0 Gg& j
Lihue, Kemat, Hawaii 96766
Telephone: (808)245-4705 This document coptrins 8 pages
TYPE OF DOCUMENT;

DECLARATION OF PUBLIC FACILITIES EASEMEINTS'

PARTIES TO DOCUMENT:

DECLARANTS:  SVO PACIFIC, INC. & Florida corpotation
8801 Vistzna Centre Dxivo
Odando, Florida 32821

. KAUAI BLUE, INC., a Delasvare coxporation
1111 Westchester Averme
‘White Plads, New York 10604 .

TAXMAP KEY FOR PROPERTY:

(4) 2-8-015-043, (4) 2-8-015-044, (&) 2-8-015-082 and (4) 2-8-016-004

{W:DOCS2E3382AWITETLDOC)

EXHIBIT "D#



DECLARATION OF POBLIC FACILITIES EASKMENTS

This Declaration of Public Facilities Besyments is made effective thls: 23rd day of

May ,2008, by SVO PACIFIC, INC, a Florlda corporation, whose mailing i mailing address

19 8801 Vistma Centre Drive, Orlando, Florida 32821 (“SV0*), and KAUAI BLUE, INC,, a Dolaware

corporation, whose mailing address is 1111 Westchestor Avenue, White Plans, New York. 10604( Kanaf
Blue”), hendinafter collectively called the "Declarants.

L RECITALS

A. 8VO Is the owner of cerfain proparty located: in Distrlet of Koloa, Island and
County of Kenal; State of Hawaii descdbed as (g) Lot 89, as shown on Map 18, filed in the Office of the
Assistant Reglstrer of the Land Court of the State of Hawail (“Land Court") with Land Court Application
No. 956, idendified by Kauai Tax Map Ksy No. (4) 2-8-015-043, being a portlon of the property described
in Transfer Cettificate of Title No. 797,564, (b) Lot 88, as shown on Map 18, filed in the Land Coucttwith
Land Conrt Application No. 956, identibied by Kauai Tax Map Key No. (4) 2-8-015-044, being a portion
of the property described In Transfer Certificate of Title No. 797,564, and () Lot 217-C, as shown oo
Maep 71, filed in the Land Couxt with Land Conct ApplicationNo. 956, identified by K anai Tax Map Key
No. (4) 2-8-015-082, being the property described in Traosfer Certificate of Title No. 797,563.

B.  KanaiBlue is the owner of cedain property locaked in Distrct of Koloa, Island
and Connty of Kaual, State of Hawail described as Lot 267, as shown ot Map 67, filed it the Land Couct
with Land Court Application No. 956, identified by Kauai Tex. Mep Key No. (4) 2-8-016-004, being the
properly described in Trapsfet Cettificate of Title No. 687,179.

C.  The pmpertm desctibed herein aro collectively referred to herein as-the
“Declatants’ Property.”

‘D.  ThoDeclarants Property is a portion of the property that isthe subject of Special
" Management Area Use Permit SMA (U)<2007-13, Project Development Use Petmit EDU-2007-25, and
Class IV Zoning Pecmit Z-IV-2007-29 (colleotively the “Permits™, all approved by the Planning
Cormmission of the County of Kzuai, State of Hawaii (said County beitg herelnafter referred to as the
“County”) by that certain unrecorded lettar dated October 10, 2007 (the *Permit Approval Letter”).

E. Pursuant to the fghts granted wnder iho Permit Approval Letter, the Declarants
intond ta construct a resort vacation project (the “Declarants’ Project”).

E, Asone of the oonditions to the grauting of approval of the Permits, the Declaremls
ae required to establish certain casemenis for all non-leaschold public areas as mors partienlarly
described in the Permit Approval Lotter.

0.  DECLARATION OF BASEMENT

Pursuant to the foregoing Recitals, in consideration of the sum of TEN DOLLARS
($10.00) end. other good end valuable consideration, and subject to all of the terms, conditions and
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" llmitstlons contained hetein, the Declarants do horeby declare the following aress to be publio caserneats
for the following purposces:

(A)  EasementA-1, beinga perpetual, non-exclusivo easement for public pedestian
ncoess purposes around tho entire perimetet of the Declarents’ Property.

: (B)  EasementA-2, beinga perpetual, non-exclosive easorment for public vehicular and
pedestrian access porposes.

(C)  RBasement A-3, being a petpetnal, non-exclusive easement for public pedestdan
accesg purposes to-the burial site located within this Fasemant Ares,

(D)  Fasement A-4, being & pecpetual, non-exclusive easement for public pedestrian
HCCESS PuIposes, :

(E)  Bascment P-1, being & perpetual, not-exclusive sasement for public vehicnlar
parklng purposes in compliatice with the torms aod conditions of the Permits.

(F)  Basembnt H-1, being a perpetual, non-exclusive easement for istoric preserve
and public pedestrian access purposes.

The forcgoing eascments shall be referred to herein ag the “Easement” or the
“Easements,” depending on the context.

The Easements ace Jocated approximately ss shown ot the map attached hereto and
incorporated heteln by referenca as Exhibit “A.™ Tho portion of the Declarants” Property subject to the

Bascments shall be referred to herelnafice as the “Fasement Areas” or the “Eascrment Ares,” depending on
tho context.

BXCEFTING AND RESERVING HOWEVER, from thig Declaration the right of the
Declarants o meke uso of the land within the Bascment Areas in any rmanner which is not inconsistent
with tho Basement purposes desctibed herein and the right fo grant othet casements within the Basement

Areas for such parposcs as are not inconslstent with and will not unreasonably interfore with the publio
rights hereunder,

This Decleration is made on the following terms and conditions:

L. Intent. The Declarants’ intention is to establish the Besements 1o be used by the

County and fhe general public for the purposes stated herein, subject to the terms md conditions
contalhed in this Declaration.

2 Improvements Within Fasetnent Arca, The Declarants shall construct, mstall,
maistain, teconstruct, replaco and repeir such specific improvements within the Basement Arcas in
fuctherance of the putposes described herein as shall be appropriate and, if necessary, 23 approved In
advance by the appropriets governmental agericy, The Declarants shall bave the right to canstruct, Install,
. maintain, reconstruct, replace and repair additional improvements oz uhilities within the Easement Arcas,

and to Install and malutain vegetation within the Easoment Areas, provided such vegstation or
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improvements do hot unreasonably Interfero with public’s rights hercunder ot the public’s usc of the
Easoment Arcas.

3. Condemmation. Ifat mry ime the Eesement Arcas, or uny part thereof, shell bo
condornaned or taken for any publio project by eny governmental authortty, the County shall have the right

fo claim or recover from the condemning gutharity, but not from the Declarants or elther of them, such,
compensetion as is payable for the Easetent and the rights grauted herein,

4, Relocation of Basement Areas, The Declarants reserve the tight from time o time
to relocate any portion or all of the Basement Areas to a now Jocation(s) within the Declarents’ Property.

5. Designation d Cowt Paserments; Grant of Basement For Publio Pacilities. It
1s understood that after construction of the improvements authorized under the Pennit Approval I «téer or
es may bo further authorized by the County Planning Comenission pursuant to & finel consolidation
approval for the Declararts’ Property, end aflor designation of the Besement Areas on an appropriate Map
approved by the Land Court ofthe State of Hawail (tho “Land Court™), the Declerants and the County will
chter into ope ot more formal “Grant(s) of Basement For Publio Facilities” on substantially the same fermts
and conditions contnined heteln and describing the Easemont Ateas in detail, consistent with the approved
Land Court Map designating the Fascment Aceas. The Declarmts agree to snbmit the appropriats Map
and Petitlanto the Land Courtto desighate the Eusement Arca(s) focated in each Phase of tho Declarants’
Projectprior to the issuance by the Couaty ofa Certificato of Occupancy for that Phase of the Declarsnts’
Project. Not Inter than forty-five (45) duys after Land Court approval of the said Mzp and Petition for
such Phase of the Declerants’ Projest, the Declaranty shall deliver in recordable form to ths County
Plauniog Department a Graat of Easement For Publie Facilities for such Phase of tho Declarmts’ Project,

6.  Exerclse of Riehts, Tho Deolnrants and all membors of the general public shall
exeroise thelr respective rights herennder i such manner asto occasion as little interfexence asreasonably
ecessary with the vea of the Easament Areas by the ofher party.

7. County's Indefunification, This Declaration is made ontho express condition that
the Coubty and the County’s agents, servants, employees, invitees end guests, and the genetal public, will
use fhe Basemonts at their sole ¥isk, and that the County will indemnify, defend and hold harmless the
Declarants and their zespective successors and assigus against mxy and g1l claims and demands for any
lighility, costs, exponses, atiomeys' feos, loss, damsge ox injnty to pewmons or property, ncluding the
claims of it agents, servants, employees, invitees and guests that shall or may anse hy ceason of the use
of the Easpmoant by the County and the County’s agents, servants, eznployees, juvitees, or guests, exceptto

the exteat such claims or demands erise by reason of the Dealarants’ own gross negligence or willful
miscondyst,

8. Cotidition of Fasement Arca, Tho Declarants have notmade and donot meks arty

representation or wamenty with respect to the condition of tho Eesement Aress, and tho Eascment Areas
shall be used end enjoyed by the public in their "as is” condition.

9. Limitetion of Use.

a The Courdy’s and the general pablic’s rights hereunder shall be stctly limited to
those necossary to allow the County or the general public to utillize tho Basoment Areas for the purposes
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intended and described above. Such rights heretnder shall be Bimited to those uses legally parmitted on
the Faserment Aress and for no other purposes. The Declacamts, for themselves and fheir respective
successors and assighs, reserve the right to peaceably remove any person: (8) who has cansed or is
cansing & public ruisance within or in the itnmediate vicinity of the Besement Areas or (b) whoss actions
are illegal or in violation of tho terms of this instrument.

b, In additiont fo the genetal terms stated inthe prcccd.ingparagmph 9.8, use of the
entite Fasement Aveas by the County and the general public shall be testrictod #s foflows:

(1)  Hours of use of the Eascment Ateas under this Declaration shall be
limited to daylight hours (L.e., suntiso to sunset); sod

(2)  Nomsl community standurds of dress and behavior shall be requited by
all persons using the Easement Ateas pursuant to this Declaration, - :

o The Declarants resetve the right 1o remove any vehicle that s patked or
abandoned within the Basement Aceas fot an utreasonable mmouat of time,

. 10. © Maintenagco, The Deolaramts shall be solely responsible for mainteining and
repairing the improvoments in the Easement Avea in good and safo repait and condition, The Declarant
shall place and maintein adequato signage, and with regard to the vehicular parking area such signage

shall clearly indicate that tho parking axea is for publio parking and not for the Declarants’ employees
gud/or guests,

11.  Service of Notice. Any writfen notics or request required or authorized 1o bs
served hereunder shall be desmed deliveted and received either upon the notnal pemsonel receipt thereof
by the receiving party or within five (5) busincss days after the notice has beettposted with theU.5. Mail,
reluen receipt requested, addeessed to the xeceiving party at its addross as stated herein, or at snch other
address as the recsiving party mey have previously deslgnated to the sending perty in writing.

12.  Scverability. Iany term or provision of this Declatation js defefinined by a couwrt
or competent jurisdiction to be illegal, invalid or unenfoteeable for any resson whatsocver, such illegality,

invalidity ox nnenforceabllity shall not affect the legality, validity or enforceability of the remainder of this
Declaration,

[3.  Headings For Reference Only, The headings of the sections and subsections
herein ars inserted only for convenlence and reference and shall in no way define, limit or desctibe the
scope or intent 0f any provision of this Declatation.

[text continued om next page]
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14.  Counterparts, This Declaration may be executed simultancously in two or
more counterparts, cach of which shall he deemed on original, but alt of whish togethet shall

constituto anes and tho same jestimment. Signatnre pages fiom sepatate slgned coples may b attached
to & single copy for purposes of recording,

15.  Interpretation, This Deglaration shall be imtezpreted in aceordance with the
Taws of the Stete of Hawail.

16,  Terms. The term "Deglarants” ug end when nsed hetein, or amy pronouns used
in place thereof, shall moan &nd Inclnde the masculine or feminine, the singlar or plural sember,
individuals or coxporation, and the Deelatants and each of their respective devisees, successoss in
trust, successors, heirs, pessonal representatives and assigns, according to the contest thereof.

17.  HRS Chapler 520, It is intended that this Declaration will promots the
purposes af Hawaii Revised Stahates Chepter 520 by makingland and water axeas available to the

public for recreetions] purpases, and as a resalt that tho Declarants will be eligible for the limitations
in liability sct forth in said Chepter 520,

IN 'WITNESS WHEREQF, the Declarants have execnted this Declaration of Public
Fadilitics Pasements effective as af the date Written above.

DECLARANTS: .. SVOPACIFIC, INC, a Flerida corporation

£
By, ; 3
Name: DENIS  BBALL
is:d L& VieE PRespenT

. KAUAIBLUE, INC,, & Delawave corporetion

"
By. ( %’i&ﬂ&q i
"Name: — pledis BERiL .

Its: L. Yie Presivent
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STATE OF _ Feggebst 3

) S8
COUNTY OF Dzwéf )
On this 33-&*5 day of m Ry , 200_B , befare me appearsd
Yewis IF8R1LL , 10 me pemonally known, who, being by me duly swom or

affirmed, did say thatsuch pemon(s) executed the foregoing instnument as the fice actand deed of
such person(s), and if applicable, in the cepacitios shown, hmng been duly exthorized to execute

guch instroment in such capacities.

Name of Notaty:  AW&Isrmel (Ao

e STV, CHAGTINEHALONEY

o, WYCOMUSSON DD 23t Notary Public, In end For Said Stats and Comtty.
EXPLRES: Boptambar 1, 2003
kY E% Rorsd Thvy Bl oy Bervion) My commission expires: _D 1 jo9
STATE OF Fogive )
)88
COUNTY OF__[/R#nlGeE 3
On this a3@ day of m[}j , 2008_, befortt me appeared

, to me porsonally known, who, being hy e duly swom or
affirmed, did sy that such person(s) executed the foregalng instnment as the frea act end deed of
+ such person(s), and if epplicable, in the capacitics shown, having beea daly avthorized to exconte

such ingtrument {n such capacities.
@ U CHUSTIEMALONEY Neme of Notary: CRAISTeA &  [VIncansy
+ HYCOMHIRSICH F0D A24470 Notzry Public, In and For Said State and County.

EXPIRES: Bptsither 1, 208

%““f Ll e My commisslon cxpives: $F /o Jog
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08730707 13:43 FAX 808 241 lusg

 Lihue, Kavai, HI_96766 _

RAUAI CIVIL DEFENSE

HEoox
KAUAL CIVIL DEFENSE AGENCY
COUNTY OF KAUAI
; ' *3990 Kanna Streol, Sulte 100 Buc: (808) 241-(800
BRYAN BAPTISTE, Koyor Lihte, HI 96766 PAX: (808) 241-(860
MARK R, L. MARIAALL, Adwinbstrator o-mails cmaps @keda slate s
August 37,2007

The Honorable Theodore Daligdig 1T, Cheirman, and Members
Kzuni Coonty Flanring Commission
4444 Rlce Shect

Atto: Mike Lowreta, Planner
RE: Sheraton Kaual Expansion Profect Parmit Applicetions
Dear Chalrman Daligdig and Members of ths Commission:

T4n1 wiillng to comment on the subjeat applications as it deals with hurmoane trest to the
subject property. :

M. Jith Neely of Starwood end Mr, Grog Kamm, planning consuitanl, el with me {o
seck my advico and comment relative fo tha deslgn of the project and aperattonal
Tesponse lo hurricane advisories, walchcs, warnings, and actusl eyents, They indicated
the Plamming Cowunission had miscd this question dudng a recont hearing, 56 thoy wanted
input from (he Civil Defenise Agency.

T hitvo aloady met with Mr. Nick Arruda, Director of Security for the Sheératon Kauai,
and his.staff zoveral times and have apprised him of owr Agency's profercaces and
roncerng. Thoix curreat plan is {9 wse tbartered bhses (alrandy under coatract lo Shagalon)

{0 cyacuate to o Publio Sholter. This new initiatlve builds en that previous rpproach sod.

provides an opportunity to expand mmd "build in" solutlons to this resort expansion
project, )

" Axyou ere ewars, thers 1s a slgnlfioant shonage of cmnergenoy shelter space on the lsland,
* Although both Kauzi Community Collogo ehd the Kansi War Memorial Corvention Hall

axe publlc shelters, availab)e to =ll, in light of tho overall shortagh, we would Jiko to tec

* additional alternatives booome available, Accordingly, whero possible and appropoiate,

Civil Defenso Is recommending "Shelter InPlaco on Site,* In this nstance, particutesly
for hurricands, it appoars that portions of Shetaton's new 1mauka lobby bullding will be
eblo to nocommeodale most or 2l of tha npproximately 1,500 visitors and employces,
Including the key staff membars familits, wham wo bave loamied fom cxpericnes, need
1o be sheltored on property to koep tho key staffon the property.
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4730707 1a:da FAY sos 741 1880 KAUAT CIVIL DEFRNSE %]
002

The Honoreble Theodors Dallgdig 1T, Chaimgn, snd Members
August 31, 2007
Page?

The sub-grede parking garago can be made puitable: to housd thete visitors and staff
during and porsibly after & hurrjoanc tvent, Aflor the event, the lower level of the
building (ona love) above the garage) will allow cxpansian of nveilable spuce and &
greater dogree of comfort,

Shoraton nppears ready lo undertake the nceded facilities program modifications o makg

the building have a gronter wind-redstance factor, s well gs [he nesded utltitles to serve
the occupenls.

At tho same i, some guesls inay prafer 10 ovacuste, o rerch & sheller ejoeer fo tha
arport fo facllitate departurrs front the fsland, Given the sdvences. in prediction of
huricancs out to e window of at least stveral days, these two strategies, when paired,
roprosent & reasonable respols fo & furricans threat.

- On this bns:s, the County Clvil Dofense Agoncy reaommends the Commissfon’s appmvﬁl
of fhe axpansion, subjeat to the condition thet holh progosms of hardening and upgrading

+ tho lobby building and maintelming the bus ¢vecuntion option be conditions of that
Wpproval.

1t 15 o thut & resort takes such forward-thinkdng measures, s6 T nm pleased to be ablé lo
wiite this lotier,

Respectfully,

Mark Marshal, Administrator
‘Kauei Givil Defenss Agency

&: Me. Tim Nocly, Slarwood, 808-665-0495 fix

Mr. Etio Crispin, Starwood, 808-924-5039 fax
Mr. Greg Kamm, GK 282M 808-742-1751 fux

Efif of Efhibit YEY
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GREG KAMM PLANNING & MANAGEMENT
P.0, BOX 1200
KOLOA, KAUAI, HAWAII 96756

volces BO8-742-1144 cell: 808-639-1144 fax 808-742-1751

May 20, 2008

Mr. Donald Fujimoto, County Engineer

Kaual County Department of Public Works
4444 Rice Street Sulte 275

Lihre HI 96766

RBy™ Sheraton Kaual Kesort Expanslon Project

Special Management Ared Use Permit SMA-(U)-2007-13
Project Development Use Permit PDU-2007-25

Class IV Zonlng Permit Z-IV-2007-29

TMKs: 2-8-16:3 & 4 and 2-8-15: 8Z, 43 & 44,

Dear Donald:

Conditlon 8.d, of the subject permits requires the Applicant to "seek
County authotization to refurbish and maintain the existing comfort
station located at the southeastern end of the Hoonan{ Road cul-de-sac.”
This letter is our request for authorizatlon to undertake steam-cleaning of
all surfaces, repainting of the structure in a color similar to the existing,
and replacement of any fixtures or fittings which are required.

Thereafter, Sheraton Kauai/Starwood will malowin the comfort statlon to
a standard approprlate to the quallty destination which Poipu has become,

Please authorize us to proceed and contact me with any questions,
Very truly yours,
Greg Xamm for Starwood Hotels & Resorts

cc: Sheraton Kaual/Starwood Cempliance Team
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GREG KAMM PLANNING & MANAGEMENT
P.0O, BOX 1200
KOLOA; KAUAL HAWAII 96756

May 20, 2008

Mr. [an Costa, Director

Xaual Cotinty Planning Department
4444 Rice Street

Sulte 473

Lihue HI 96766

RE: Sherdaton Kaual Resort Expansion Project
Speclal Management Area Use Permit SMA~(U)-2007-13
Project Development Use Permit PDU-2007-25
Class 1V Zoning Permit Z-IV-2007-29
TMKs: 2-8-16:3 & 4 and 2-8-15; 82, 43 & 44,

attn.: Mr, Mlke Laureﬁﬁ, Senior Staff Planner
Dear Mr, Laureta:

Conditlon 9 of the subject permits reads as follows:

9. In order to help screen the structure from public -
vlews as, seen. from public areas, and to blend the
‘structures with its surroundings, external colors stall be of
earth tones, complementary to the existing Sheraton Kaual
Resort buildings within the Makal Parcel and compatible
with the surrounding natural background, - In addition, the
Applicant shall prepare a landscape plan to further soften
- the existing bwllding mass. The landscape plan shall
reflect the use of native plants that are common to the
area, endemlic, indigenous, or Polyneslan-introduced. The
proposed color scheme and landscape plan shall bs
-submitted to the Planping Department for review and
approval prior to bullding permit review. '

In addition, the Appliéant shall continue the
landscape theme already established on the makal side of

EXHIBIL "G



Poipu Road, and which the Commission has required of
ofher properties located along Poipu Road, while honoring
the commitment to preserve the view corridors over this
property and down Kapilf Road as represented by the
Applicant, Applicant shall consult with the Poipu Beach
Resort Association regarding follage along Polpt Road
prior to Department review of the landscaping plan.

Starwood Hotels/Sheraton Kaual met with the PBRA Board on the morilng -
of May 8, 2008. Our landscape architects, Walters, Kimura, Motoda, Inc.
presented the conceptual [andscape plan to Board. There was a healthy
exchange of Ideas, and ultimately the Board expressed support that
Sheraton was going to upgrade Polpu Road.

As you recall, Eric Crispin and |1 met with you and Donald Fujimoto on the

afternoon of May 8, 2008 and dellvered the landscape plan we had

presented to PBRA that morning, This constituted submission of the plans

called for in the above condition. We understood from the meeting that

both the Jandscape plansand the rural roadway and sidewalk sections for.
. Poipu and Kapili Roads and the "landscape bulb® section for Ho‘onant

Road were acceptable to both key departments, so we are maving forward
"on the constructon documents on that basis,

The only item remadning to fully comply with thls condition is submittal of
‘a color schexme for the structures. We will be submitting that shortly, but
you may rest assured the scheme will follow the condidon's directlve of
utilizing "earth tones.”

For your convenlence, attached Is & copy of the same landscape brochure
we presented to PBRA and to you.

Please contect me With any questions.
Slacerely,

A

Greg Kemrm
for Sheraton Kauai

encl,

cc w/0 encl.; Sheraton Kaual/Starwood

End of Exhibit "G"
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STARWOOD

HOTELE & REHORTS WORLDWIDE, INC,

Masy 29, 2008

Doneld M, Fujimoto, P.E.

County Exginepr, Director, Dept of Publiz-"Warks
County of Kauai

Mo'ikehe Building

4444 Rica Strett Snlto 275

Lihu'e, Kava'i, HI 96766

RE: Sheraton Knuni Resort Expmosion Project
Spécisl Management Aven Uss Pexmit SMA-(0)-2007-13
Prufect Development Use Perrait FDT-2007-25
Class XV Zonfug Permit Z-TV-2007-29
TMKs: 2-8-16:3 & 4 mund 2-8-15: 82,43 & 44,
And ;
Consolidation of Land Court Application 956, Lot 267 (dap 67), Lot 217-C
(Map 71) and Lots 88 and 89 (Map 18) into Lot A, at Kolon, Kaun’i, Hawai'l.
(8-2007-38, SVO Pacffic, Inc. /Kanal Blues, Inc.).

Dear Mr, Fujimoto:

This letter fa to formelly fransmit onr Draft drawings dated 8 May 2008 for the Sheraton
Kaual Resort cxpansion, as reviewed aud discnssed at our moeting on May 9, 2008 at our
Starwood office in Honoluly, which was in follow-up to our earlier discussion on April
11,2008 with Greg Kemm, Welly Koda and Deputy Ed Rensud at your affice,

In the Jetter to Ron Wagner deted Nov, 28, 2007 granting Tentrtive Approval of the
Consolidation, Condition 1,b,(2) reads es fullows:

(2) [Applicant shall] Widen and improve Po’lpu Road, Kaplli
Road, and Ho'onanl Road with curbs,

gutters, and sidewalks in accordance

with the Department of Public Works

roadway standards;

® & @ 8 @ w

Westin Sheraton Faplolds  SuRew  TUNMICOUSTIOR  HUTELS
Rty

2155 Roldkoua Avenusg, Sulie 300, Honoluly, Hawell 86815 Tel: 808 821 400D Fax, HOR ¥23 0B5Y
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Mr. Doneld Fujimoto
Page2

By way of sitmmary of our discussions on this fopic, the following are highlights as
apreed \pon:

v Generally:

0 Rather then implemeoting an “wrban section™ of curby, gatters, and
sidownlks as called for above, we will provide a “rural section” more
typical of and in keeping with the Poipu Resort ares. The rural section
will rofloet the drawings prepared by Waltors Kirmura Motods, Ino. dated
May 8, 2008 (attached): e.g. roadway bordered by grass swelo, small
lendscaped berm, eldowelk, and large, vndulating Jandscaped berm,
Further, "widen" is intended fo mean a widening of the ROW, but not
necessarily widening the pavernent.

v PuipuRosd.
o Will follow “rural section” with grass swale, low Jendscaping, meandaring
. shared use path (blke/pedestrian walkway), unddlating berm (berm
mdulates both vertically and horlzontally).

. Knpﬂi Road;
« 0 'Will follow “rural sestion” with grass swele, low landscaping, meandering
) shered ngo path (bike/pedestrlen walkway), landsceged berm.

v Beach Aceesy Rord:
o This private drveway will have a public access easement, The design will
.+ follow the samo “rural section with landscaping bordedng Kizhuma

+ -Plantation, followed by roadway, grass swele, low landscaping,
meandering shared uso peth (bike/pedestrian walkway), and anundulating
berm, On this driveway, ones we gt to final engineetng, wo may
accommodate the bicycles in a bike Janc instead of a shared vse path, but
they will be accommodated.

» Ho' onand Road:

‘ o 'Will have ouzbs, guttccs sidewalk, Nofe as dlscuased, the cxisting street
parking will remain, end we plem to oroate landscaping “bulb-outs™ to
protest the parking, enhance the landscaping, and to provide the
perception of' s lightly nartower roed. As discwsscd, the axisting wida
pevement causes drivers to acctlerato on this dead-ond road and creates &
danger to pedestrlans going fo the beach; the Iandscaped bulb-outs will
creale defined *pookets” for stroct parking while give the perception of a
narrowet, oalmer, quicter, and hopefilly safer roed, We =nticipate
mirmima), If any, Joss of strest parking stells by doing this significant
immpraverent, At the samo time it will anhancs the road's eppeatance,



Mr. Dopzld Fojimoto
Pagc3

Cousfruction Sequencing

‘We plan fo begin construction of the resort expansion at the carrenfly undeveloped land
in the comner of Poipn Road and Kapill Road,

» Initizl Construction

Wo plen on beginning construotion in the vacunt pureel] located in the comer of Poipm
Road end Kepili Road, making the sidewalk and landscaping improvements, providing
continuity to our neighboring propetios (Koloa Landing ta fio West ind Kighuna
Plantstion fo the East), We will also plan on providing landscaping and sidewalk

improvements along Xapili Road, connocting the new development to our existing
Resort.

- = Further Constroction ;

Aftor completion of Initial Constroction, we plan to subsequently build the remeiming
olements of the Resort 85 indicated in our site plan, implementing the new Beach Access
Roed and the toderprounding of ntilities /Jandscaping on Ho’onen{ Road, ta coindds

with tho future phases of devclopment, which call for demolition of the existing Garden
Wing hotel rooms and facilities,

. Please nots thet we have taet with Planming Director Tan Costa ahawt this approach and
his reaction toward this design was fxvarable,

Wa vnderstand, based on our meetings with you and your staff, that the approach
outlined ebove and shown in the attached drawings meet with your gpproval, and we
will proceed accordingly.

Pleass contapt me if this is nat yonr understanding, We invite you to call me to
.coordinats any questions you muy havo,

Sincerely,
C\W[,\,O rﬂy Eric G
Erio Crispin

Vice President, Development - Hawail
Starwood Hotels & Resarts Worldwide, Inc

encl,

by cmall w/o encl,;  Mike Fujitz, WOC
Lury Cunhe, WCIT
‘Creg Kamm  GKP&M
Jemn Cemp CCLLC
Mike Willizms Starwood
Jim Neely Starwood
T, Sunnerborg Starwood

End of Exhibit "H"
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GREG KAMM PLANNING & MANAGEMENT
P.O. BOX 1200
KOLOA, KAUAI, HAWAIL 96756

voice:; 808-742-1144 cell: 808-639-1144 fax B0B-742-1751
May 29, 2008

Mr. Jan Costa, Director

Kaual County Planning Department

4444 Rice Street
Sulte 473

Likwe HI 96766 via hand delivery

RE:  Sheraton Kauvai Resort Expansion Project
Special Management Arex Use Permit SMA-(U)-2007-13
. Project Development Use Fermit PDU-2007-25
Class IV Zoning Permit Z-IV-2007-29
TMKs: 2-8-16:3 & 4 and 2-8-15: 82, 43 & 44.
attn.! Mr. Mike Laurers, Senlor Staff Planner

Dear Mr, Laureta;

.In compllance with condition 8.k. of the above-referenced permits, I am
pleased to-enclose one copy of the Hawaiian Cultural Plan for the
Sheraton-Poipu Beach Villas, prepared by the Peter Apo Company in

cooperation with the Gultural Focus Group assembled for this effort,

Please contact me with any questons.

Yery truly yours,

A p—-

Greg Kamm
encl.

cc w/o encl via emall: Sheraton Kaual
Starwood Compliance Team
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STARWOOD

DR B YU [T 8 BT

April 23, 2008

Mr. Ian Cosla, Dirsctor
Kaual County Planning Dept.
4444 Rice S,

Bullding A Sulte 473
Uhue, Kaual, HI 96766

Subject: | Sheraton Kaual Resort
Spaclal Managamant Atea Use Permit SMA (U)-2007~13
Glass IV Zonlng Permit Z-IV-2007-29
SVO Paclfic, Inc. Applicant
Tax Map Kay 2-B-15:43, 44, B2, and 2-8~16:3 & 4 Polpu, Kauyal

Re: Conditon No. 8.m « Bust Miigetion Protocol

Dear Mr, Costa;

This letter Is fo document Starwood's compllance with SMA Conditlon No. 8.m for the
subject property, which states:

“in. follow tha dust mitigatlon protocol established by the Dust Huf during
constrisction of the project, A current copy of said protocol shall be provided o
the Department.”

Starwood has been.a founding member of the Dust Hul which was forned Iy conjunction
with Kukui'ula, Goodfellow Brothers, Koloa Landing, and.KMP. The Dust Hul protocol
was created In the Spring of 2007, and has been managed and Implemented on vatious
‘job sltes by Ms. Pattl Melzlener In accardance with the following Protocol:

1. Best Management Practices are pul Into place; Dust fence, sprinkiers installed to
keep down dust, earthwork contractors hose down slte work duting sarth moving
operatlons,

2. Hotllne number Is set up (Ideally same number as the existing number).

3. Phone calls recelyed by that number are logged as to caller, address, date, timne;
nature of complalnt

4, A personalsite Vislt Is then conduated by the “Dust Mitlgatlon Officer” to assess
the damags, verify complalnt

5, Individual who files the complalnt obtalns one or mare cost estimates for
miligation — Le. car wash, power wash/cleaning of individual home, other
measures as desmed Hecessary.

LA RINOOL & W
e B erkiib i WESTIN

(B IRCLIO TS S
sy . ~ ¥ s Cul
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8. Dust Mitlgatlon officer reviews and authorizes the work to be done.
7. Individusl pays for the work and work ls perfomned
8. Developerralmburses the indlvidual for the authorized work

This letter Is to Inform you that SVO Padlfic, Inc. Wil adhere with the above Dust
Mitigation Protocal or as may be subsequently amanded.

Should yau have any quastions, please fesl frée to contact me al (808) 669-3681.

Yours very fruly,
SVO PACIFIC, INC.

/24 /e
Jim Kealy
>/ & Pres|dent <Hawaj)Operations

End of Exhibit "J"
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GREG KAMM PLANNING & MANAGEMENT
_ P.O, BOX 1200
KOLOA, KAUAI, HAWAII 96756

May 20, 2008

Mr. Ian Costa, Ditector

Kaual Cotinty Planning Department
4444 Rice Street

Suite 473

Lihue HI'96766

RE:  Sheraton Katiai Resort Expansion Project
Special Management Area Use Permit SMA-(U)-2007-13
Project Development Use Permit PDU-2007-25
Class IV Zonlng Permit Z-IV-2007-29
TMKs: 2-8-16:3 & 4 and 2-8-15: 82, 43 & 44.

attrL: Mr. Mike Laureta, Senfor Staff Planner
Dear Mr. Laureta:

. Condition 9 of the subject permits reads as follows:

. . 9. In order to help screen the siructure from public
views as seen- from public areas, and to blend the
structures with its surroundings, external colors shall be of
earth tones, complementary to the existing Sheraton Kaual
Resort bulldings within the Makal Parcel and compatible *
with the surrounding natural background. In addition, the
Applicant shall prepare a landscape plan to further soften
the existing building mass. The landscape plan shall
_ reflect the use of native plants that are common to the
area, endemlic, /ndigenous, or Polynesian-introduced. The
proposed color scheme and landscape plan shall be
submitted to- the Planning Department for review and
approval prior to buillding permit review.

. In addition, the Applicant shall continue the
landscape theme already established on the makal side of

EXHIBIT "K"



Polpu Road, and which the Commlission has required of
other properties Iocated along Poipu Road, while honoring
the commitment to preserve the view corridors over this
property and down Kaplll Road as represented by the
Applicant. Applicant shall consult with the Poipu Beach
Resort Assoclation regarding follage along Poipu Road
-prior to Department review of the landscaping plan.

Starwood Hotels/Sheraton Kaual met with the PBRA Boeard on the morning
of May 8, 2008. Our landscape archltects, Walters, Kimura, Motoda, Inc,
presented the conceptual landscape plan to Board. There was a healthy
-exchange of ideas, and ultimately the Board expressed support that
Sheraton was going to upgrade Poipu Road.

As you recall, Eric Crispin and I met with you and Donald Fujimoto on the
afternoon of May 8, 2008 and delivered the landscape plan we had
presented 10 PBRA that morning. This constituted submisslon of the plans
called for In the above condition. We understood from the meeting that

. both the Jandscape plans and the rural roadway and sidewalk sections for -
Poipu and Kap!li Roads and the "landscape bulb® section for Ho'onant )
Road were acceptzble ta both key departments, so we are moving forward
on the constructon documents on that basis.

The, only item remalning to fully comply with this condition is submitel of
a color scheme for the structures, We will be submitting that shortly, but
you may rest assured the scheme will follow the condidon's diréctve of
utilizing "earth tones.”

For your.convenience, attached s a copy of the same landscape brochure
we presented to PBRA and to you.

Please contact me with any questions.
Sincerely,

fp—

Greg Kamm
for Sheraton Kaual

eacl,

cc w/o encl.; Sheraton Kaual/Starwood

Bnd of Exhibit UK!
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STATE OF HAWAUI Ao A Pt bt atesine
DEPAR[MENT O¥ LAND AND NATURAL RESOURCES o
ETATE BIRTORIC PRESEXVATION DIVISION
601 XAMOKILA BOULEVARD, ROOM 535
XAPOLEL HAWAI 96707

June 19, 2007

Hallett Hammatt, Ph.D, LOG; 2007.1965

Culftural Suryeys Hawai'i . DOC; 0706NM335

Post Offico Box 1114 : Axchacology

Kailua, Hawsii 56734
Dear Dr, Hemmatt:

SUBJECT:  Chapter 6E42 - Histaric Preservation Review ~ Preservation Plan snd
' Reconstrnction Plan for Sits S0-30-10-0947 2 Raiixoad Berm in Kalon
(CSH, Hammatt snd Shideler May 2007)
Kalos Alinpguas, Konx District; Kauai
TMXK: [4] 2-B-015; 082

Thank you fr zubmitting the nforementioned presecvation and xeconsiruction plan for the railroad boom
at the Sheraton Kanal Hotel ky CSH, Hammatt and Shideler (2007). The plan callx for four breaches in
the berm, thret stabilization areas, and twa reconstruction Jocationy along the betra. Billy ¥izlds is the
overseer of thy stabilization and reeonstmction work on the berm, The Kauaf Historio Preservation
Roviow Commission iz their Fung 2007 meeting approved of thi plan. The plan includes Interim and
long-term measrm which are acceptuble.  Thoe plen is acceptable,

If you havo any questions, plcase call Nancy McMehon our Kaual rad Molokal Archacologist who
reviewed this plan at (808) 742-7033.

Sincerely,

o Ld ot
IR A. CHINEN, Administrator
al His‘tonc Prescrvation Division

NMjen

c; Greg Kemm, Greg ¥amm Planning and Mamsgomox;t
KHPRC
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July 9, 2007

Hallett Hammatt, Ph,D, LOG: 2007.1971
Cultural Survoys Hawai'i DOC: 0707NM02
Post OfficoBox 1114 ) ' Atohacology
Kailua, Hawal'i 96734

Dezat Dr, Hammatt!

Subject: ~ Chupfer 6E-42 - Historic Prescryation Review - Archtnsolopieal Datn Recoyery for
-STHP N, 50-30-010-0362 at the Proposed Starwood Vication Gwnership
Drevelopment Projoct, Kolor Ahupuan, Kona Diatrlet, Taland of Xeuat (CSH,
Tulchin and Hammatt May 2007)
TDIK: [d) 2-8-015: 43,44, 82

Thank you for submitting thic abova oited archaeologlog! data recovory report by Cuffural Survays

' Huwai’i (Tulohin and Hammatt) which we tecoived on June 7, 2007, Site -0362 s a temporary bebitation
site whero firther archaeologioal work was done to gather irformation abont vonstruction pnd stone tool
exchango patterns and age. Your research conoludos that fhis method of constrootion was & brso course on
brsalt bedrook, You heve also inoluded that constroction of the hearth doourred after the constrocHon of
the enclosars, Furtharmoro, this report cottolades that tho toola origlnated fram e local sotwres fiom
Kolog, The radiocarbon dates suggost the alta dates from 1410 AD to modesiL

. The repott s acceptable and jg accepted as final. In the firture, wa recommend that when dating wood
snmiples you glso Inolude a discnssion identifying the wood typo. Jfyor hevo any questions, ploaso tall
Nancy McMzhon our Kenal and Molokai Archaeologist who reviewed this plam at 808-742.7033,

Sinoerely,

Janio A. Chihen, Administrator
Stata Historte Presecvation Divislon

NM:
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DEPARTMENT OF PLANNING

KA'AINA HULL, DIRECTOR
JODI A. HIGUCHI SAVEGUSA, DEPUTY DIRECTOR

DEREK S.K. KAWAKAMI, MAYOR
REIKO MATSUYAMA, MANAGING DIRECTOR

October 6, 2025
CERTIFIED MAIL

Michael J. Belles, Esq.

Belles Graham, LLP

3135 Akahi Street, Suite A

Lihu‘e, HI 96766-1191

Attorney for Robinson Family Partners

DAVID M. LOUIE, ESQ.

JOSEPH A. STEWART, ESQ.

Kobayashi Sugita & Goda, LLP

999 Bishop Street, Suite 2600

Honolulu, HI 96813

Attorneys for Kerzner International Managements Services Hawai‘i, Inc

CHRIS DONAHOE, ESQ.

Deputy County Attorney, County of Kaua‘i
4444 Rice Street, Suite 220

Lihu‘e, Hawai‘i 96766

Subject:  In the Matter of the Petition to Revoke Special Management Area Use Permit SMA(U)-2002-
6, Project Development Use Permit PDU-2002-15, and Class IV Zoning Permit Z-IV-2002-20
pertaining to Kaua‘i Tax Map Key (4) 1-7-005: 001, Kapalawai, Makaweli, Island of Kaua‘i, State
of Hawai‘i

In the Matter of the Petition to Revoke Special Management Area Use Permit SMA(U)-2002-6, Project
Development Use Permit PDU-2002-15, and Class IV Zoning Permit Z-IV-2002-20 pertaining to Kaua'i Tax
Map Key (4) 1-7-005: 001, affecting approximately 171.72 acres of real property situated at Kapalawai,
Makaweli, has been scheduled on the November 10, 2025 County Kaua‘i, Planning Commission Agenda:

Description of This Petition seeks Petition to Revoke Special Management Area Use Permit
Petition: SMA(U)-2002-6, Project Development Use Permit PDU-2002-15, and Class IV

Zoning Permit Z-1IV-2002-20 pertaining to Kaua‘i Tax Map Key (4) 1-7-005: 001
approximately 171.72 acres of real property situated at Kapalawai, Makaweli,
Island of Kaua‘i, State of Hawai‘i, identified by Kaua‘i Tax Map Key (4) 1-7-
005:001.

Subject Property: Waimea, Kaua‘i. Approximately 171.72 acres of real property situated at
Kapalawai, Makaweli, Island of Kaua'i, State of Hawai‘i, identified by Kaua‘i Tax
Map Key (4) 1-7-005:001

4444 Rice Street, Suite A473 « Lthu'e, Hawai'i 96766 « (808) 241-4050 (b) - (808) 241-6699 (f)
An Equal Opportunity Employer - I -

NGV 10 2025



Meeting Location: Lihu‘e Civic Center, Moikeha Building, Meeting Room 2A-28B,
4444 Rice Street, Lthu‘e, Kaua’i, Hawai‘i

* The Planning Commission Agenda for November 10, 2025 will specify the final
determination of location.

November 10, 2025, Monday

O
o7}
-
{1}

o
3
°

9:00 a.m. or shortly thereafter

The Petition was sent via certified mail on August 14, 2025. Please contact the Planning Department with
any questions at planningdepartment@kauai.gov or (808) 241-4050.

Ka‘sinas. Hall * |

Director of Planning



KAAINA S. HULL
Director of Planning
County of Kaua'i
4444 Rice Street Suite A473
Lthu'e, Hawai'i 96766
khull@kauai.gov
808-241-4050

L

BEFORE THE PLANNING COMMISSION OF THE COUNTY OF KAUA!'l

STATE OF HAWAI'

In the matter of:

Non-Conforming Use Certificate
TVNCU #5032 (Kauai Cove), 2672
Pu’'uholo Road, Tax Map Key (4)
2-6-007: 7(1), Koloa, Kauai.

Jens Olsson, permittee

Tax Map Key (TMK): (4) 2-6-007:
007(1)

PLANNING DIRECTOR KAAINA S.
HULL'S PETITION TO REVOKE
APPLICANT JENS OLSSON NON-
CONFORMING USE CERTIFICATE
TVNCU #5032 AND ISSUE AN
ORDER TO SHOW CAUSE AND SET
HEARING; MEMORANDUM IN
SUPPORT OF PETITION;
DECLARATION OF KAAINA S. HULL,;
NOTICE OF MEETING; CERTIFICATE
OF SERVICE

MEETING:
Monday, November 10, 2025 at 9:00
a.m.

PLANNING DIRECTOR KAAINA S. HULL’S PETITION TO REVOKE APPLICANT
JENS OLSSON NON-CONFORMING USE CERTIFICATE TVNCU #5032
AND ISSUE AN ORDER
TO SHOW CAUSE AND SET HEARING

Comes now Kaaina S. Hull, duly appointed Director of Planning of the County of

Kaua'i (hereinafter referred to as “Director”), and hereby petitions this Honorable

Commission to revoke the existing non-conforming short term vacation rental certificate

N2
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to Jens Olsson: non-conforming Use Certificate TVNCU #5032, approved on 8/4/08 to
Eydun and Diane Olsson. The Director requests the Commission issue an Order to
Show Cause to Jens Olsson and set a hearing with the Commission on Monday,
November 10, 2025 at 9:00 a.m at the Lihu'e Civic Center, Pi'ikoi Meeting Room, 4444
Rice Street, Lthu'e, Kaua'i, Hawai'i. This petition is filed pursuant to Chapter 12 of the
Rules of Practice and Procedures of this Commission.

DATED: Lihu'e, Hawai'i, September 22, 2025.

DLy

‘KAAINA S. HULL
Director of Planning
County of Kaua'i




BEFORE THE PLANNING COMMISSION OF THE COUNTY OF KAUA'I

STATE OF HAWAI'I

In the matter of: Tax Map Key (TMK): (4) 2-6-007:
7(1)

Non-Conforming Use Certificate
TVNCU #5032 (Kauai Cove), 2672 | MEMORANDUM IN SUPPORT OF
Pu’'uholo Road, Tax Map Key PETITION

(TMK): (4) 2-6-007: 007(1),
Koloa, Kauai

Jens Olsson, permittee

MEMORANDUM IN SUPPORT OF PETITION

WHEREAS, the short term vacation rental use was registered with the Planning
Department of the County of Kaua'i's “TVR Registration and NCU Form” on 8/4/08.
Applicant has renewed timely since then.

WHEREAS, a meeting was held in 2014 with the applicant and his attorney
regarding an appeal the Department was referring to an Hearings Officer. This appeal
was relative to the inconsistencies in the vacation rental certificate request that was
submitted for the applicant's property. Website advertising for the property was for 3
individual TVR units with food preparation opportunities in each bedroom, rather than
for the rental of the single family residence.

WHEREAS, the Department and the applicant agreed to the following in order to

resolve the appeal:



1. “Website advertising was to be changed immediately to reflect only 1 TVR

unit;”

2. “Utility improvements (i.e. 220 electrical outlets, propane gas lines, interior

locking doors, exterior door locts, etc.) were to be changed by October 31,
2014. They are to take before and after pictures of these changes and submit
them to the Department at their earliest convenience, but by no later than
October 31, 2014.”

3. Conditions 3 and 4 were relative to the renewal fees outstanding, and fine.

WHEREAS, based on a complaint received by the Department on May 21, 2025
that the applicant was again advertising and operating 3 short term vacation rentals
under his tvr certificate.

WHEREAS, the Department has confirmed the website advertising, future
commitments for the property based on the applicant’s calendar, and previous use of
the property based on comments from users of the property, all contrary to the 2014
agreement.

WHEREAS, the Director, based on the foregoing, believes there is reasonable
cause to determine a failure to perform according to the 2014 agreement.

NOW THEREFORE, the Director prays upon this Honorable Commission that it
take the following actions:

1. Pursuant to the Planning Commission Rules of Practice and Procedure Section

1-12-5 confirm the finding of the Director there is reasonable cause to believe

that the Applicant has not met its obligation to satisfy conditions of approval

agreed upon for the certificate in 2014.



2. Pursuant to Section 1-12-6 of the Rules of Practice and Procedures of this
commission, order the issuance of an Order to Show Cause in a form compliant
with Section 1-12-6(b).

3. Order the Clerk of the Commission to issue the Order to Show Cause to Jens

Olsson.

4. Set the hearing with the Commission on Tuesday, November 10, 2025 at 9:00

a.m at the Lihue Civic Center, Pi'ikoi Meeting Room, 4444 Rice Street, Lihu'e,

Kaua'i, Hawai'i.

Dated: Lihu'e, Hawai'i, September 22, 2025.

>l

KAAINA S. HULL

Director of Planning
County of Kaua'i



BEFORE THE PLANNING COMMISSION OF THE COUNTY OF KAUA'I

STATE OF HAWAI'|

In the matter of: Tax Map Key (TMK): (4) 2-6-007:
7(1)

Non-Conforming Use Certificate
TVNCU #5032 (Kauai Cove), 2672 | DECLARATION OF KAAINA S. HULL
Pu’uholo Road, Tax Map Key
(TMK): (4) 2-6-007: 007(1),
Koloa, Kauai

Jens Olsson, permittee

DECLARATION OF KAAINA S. HULL

I, KAAINA S. HULL, under the penalty of perjury, hereby state the following is
true and accurate to the best of my knowledge and belief:

1. I am the duly appointed Director of Planning for the County of Kaua'i.

2. Attached as Exhibit “A”, is a true and correct copy of the Planning
Department of the County of Kauai memo dated October 7, 2014.

3. Attached as Exhibit “B” is a true and correct copy of the Planniﬁg
Department of the County of Kauai investigative report dated September
16, 2025.

Declarant further sayeth naught.

DATED: Lthu'e, Hawai'i, September 22, 2025.

< Qj—-/b‘!

.
KAAINA S. HULL




BEFORE THE PLANNING COMMISSION OF THE COUNTY OF KAUAI

STATE OF HAWAI'I

In the matter of: Tax Map Key (TMK): (4) 2-6-007:
7(1)

Non-Conforming Use Certificate
TVNCU #5032 (Kauai Cove), 2672 | NOTICE OF MEETING
Pu'uholo Road, Tax Map Key
(TMK): (4) 2-6-007: 007(1),
Koloa, Kauai

Jens Olsson, permittee

NOTICE OF MEETING

TO: Jens Olsson

5980 Lokelani Rd #A

Kapaa, HI 96746

NOTICE IS HEREBY GIVEN that a meeting on PLANNING DIRECTOR KAAINA
S. HULL’'S PETITION TO REVOKE APPLICANT JENS OLSSON NON-CONFORMING
USE CERTICATE TVNCU #5032 FOR SHORT TERM VACATION RENTAL USE,
ISSUE ORDER TO SHOW CAUSE, APPOINT HEARINGS OFFICER, AND SET
HEARING will come before the Planning Commission on Tuesday, November 10,
2025 at 9:00 a.m. Lihu'e Civic Center, Planning Commission Meeting Room, 4444 Rice
Street, Lihu'e, Kaua'i, Hawai'i.

DATED: Lthu'e, Hawai'i, September 22, 2025.



KAAINA S. HULL

BEFORE THE PLANNING COMMISSION OF THE COUNTY OF KAUAI

STATE OF HAWAI'I

In the matter of: Tax Map Key (TMK): (4) 2-6-007:
Non-Conforming Use Certificate 7(1)
TVNCU #5032 (Kauai Cove), 2672
Pu’uholo Road, Tax Map Key CERTIFICATE OF SERVICE
(TMK): (4) 2-6-007: 007(1),
Koloa, Kauai

Jens Olsson, permittee

| HEREBY CERTIFY that a copy of the foregoing document was duly served on
the following party by placing the same in the Certified United States mail with return
receipt, postage prepaid, on the date specified below:

Jens Olsson

5980 Lokelani Rd #A
Kapaa, HI 96746

DATED: Lthu'e, Hawai'i, September 22, 2025.

NA S. MULL ,




BERNARD P. CARVALHO, JR. MICHAEL A. DAHILIG
MAYOR DIRECTOR OF PLANNING
NADINE NAKAMURA DEE M. CROWELL

MaNAGING DIRECTOR DEPUTY DIRECTOR OF PLANNING

COUNTY OF KAUA’I

PLANNING DEPARTMENT
4434 RICE STREET
KAPULE BUILDING, SUITE A373
LIHU'E, KAUA’L HAWAI'I 96766-1326

TEL (808) 2414050 FAX (808) 241-6699

MEMORANDUM
Date: October 7, 2014
To: File
From: Michael Laureta, Plann

Subject: Reconsideration of TVR # 502)5032
Eydun & Diane Olsson ~.__/
TMK 2-6-7: 7(1)

Inconsistencies in this file necessitated a meeting with the Olsson’s.

e The application packet for a TVR was submitted on August 4, 2008. Said packet was
complete with all documentation required by Ordinance.

e 26 months later, a cease & desist letter dated October 12, 2010 was issued by the
Department. In this letter, reference is made to a denial of the TVR application on March
30, 2009.

e This March 30, 2009 denial was not by letter, as no copy exists in the file. Further, the
Olsson’s say they never received such a letter of determination.

e By letter dated October 27, 2010 the Olsson’s attorney Charles Foster requested a copy of
the March 30, 2009 determination letter. The Departnent never responded or
acknowledged this request.

e On November 16, 2010 the Department received an “Appeal of Denial of Use Permit
Application” from Foster. The Department never responded or acknowledged this
request,

e On December 2, 2010 Foster again requests information regarding the denial of the TVR
application. The Department never responded or acknowledged this request.

e 3 years later, on December 16, 2013 the Planning Commission approved the referral of
the Olsson appeal to a Hearings Officer. The Olsson’s new attorney Jonathan Chun was
notified of this action.

’E?{.‘»L‘\\\T‘.’i/‘\ﬂ
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On October 6, 2014 inspectors Bambi Emayo, Vil Balisacan, and I met with the Olsson’s
regarding their application packet. They confirmed the following:

e Intemet advertising to this date was still for 3 TVR “‘units” (although 2 of them did not
have “kitchens”;

e Two kitchens had been removed as a result of the 10/12/10 Department letter. They did
not contact the Department to notify them of such removal;

e The Olsson’s purchased the property “as is” and made no improvements or alterations.
They continued the use as it existed when purchased in 1997.

To resolve this appeal, based on the above, reconsideration was determined appropriate. The
following was agreed to:

I. Website advertising was to be changed immediately to reflect only 1 TVR unit;

2. Utility improvements (i.e. 220 electrical outlets, propane gas lines, interior
locking doors, exterior door locks, etc.) were to be changed by October 31. They
are to take before and after pictures of these changes and submit them to the
Department at their earliest convenience, but by no later than October 31.

3. Since the TVR use continued, and no renewals were submitted - A 2015 renewal
packet with all documents was to be submitted at their earliest convenience, but
no later than by October 31. Therenewal fee’s owed: 2009-$150, 2010-$150,
2011-$150, 2012-$150, 2013-$500, 2014 -$500; 2015 - $750, total $2,350.

4. A fine of $500/illegal TVR unit was assessed, total $1,000. The fine was not
levied higher since the kitchen improvements were removed.

Page 2 of 2



DEPARTMENT OF PLANNING

KA‘AINA HULL, DIRECTOR
JODI A. HIGUCHI SAYEGUSA, DEPUTY DIRECTOR

DEREK S.K. KAWAKAMI, MAYOR
REIKO MATSUYAMA, MANAGING DIRECTOR

INVESTIGATION REPORT
DATE/TIME: 9/16/2025 11:21 AM TYPE: CZO Complaint Case
Tax Map Key: 260070070001 Land Area: 3036

Property Address: 2672 A PUUHOLO RD KOLOA, HI 96756
District: Koloa

Zoning: Residential (R-4)

PROPERTY OWNER MANAGER/LESSEE
NAME: OLSSON,JENS E TRUST NAME:

ADDRESS: C/O OLSSON, JENS E TTEE ADDRESS:
2672 PUUHOLO RD #A
KOLOA, HI 96756

PHONE:

NATURE OF COMPLAINT/VIOLATION:

DESCRIPTION OF INVESTIGATION

1. COMPLAINT
On May 21, 2025, the planning department received an email complaint, “*Poipu Kauai Vacation
Cottage™, a single-family Transient Vacation Rental was advertising a 3-unit Transient Vacation Rental
on the subject property. The email contained a hyperlink to the website and photos of the subject

property.
(EXHIBITA)

2. RESEARCH WEBSITE ADVERTISEMENTS
On May 29, 2025, research of online website Poipu Kauai vacation cottages - Hibiscus Cottage - Kauai
Cove.

Found an advertisement for *“The Hibiscus Cottage™ & “The Plumeria Cottage™ 2 (two) Transient
Vacation Rental units advertised in single Dwelling Unit.

Website advertisement describing the 2 (two) unit’s

a. Description

b. Rates & Reservations
c. Cleaning Fee

d. Address of the property
e. TVNC #5032




3. On September 11, 2025, clipped website advertisement Poipu Kauai vacation cottages - Hibiscus
Cottage - Kauai Cove. Specifically the calendar for “Plumeria Cottage™ & ** Hibiscus Cottage”

(EXHIBIT B)

4. On September 11, 2025, research of online website www.airbnb.com found an advertisement for:

Kauai Cove Cottage in Poipu Beach - Guest suites for Rent in Koloa, Hawaii, United States - Airbnb
Kauai Cove Cottage in Poipu Beach

Website advertisement describing the 2 (two) unit’s
Description

Rates

Calander

Tax Map Key Number

TVNCU #5032

TA & GE#

Reviews left by guest

mo a0 o

=

(EXHIBIT C)

S. On September 11, 2025, research of online website www.airbnb.com found gn advertisement for:
Hawaiian-art themed Cottage 300 ft from the Ocean - Cottages for Rent in Koloa, Hawaii, United States -
Airbnb
Hawaiian-art themed cottage 330 ft from the Ocean

a. Description
b. Rates

c. Calander

d. Tax Map Key Number
e. TVNCU#5032

f. TA & GE#

g. Reviews left by guest

Reviews left by guest describes 3 units in the single

(EXHIBIT D)

o

Research TVNCU File:

5032 Renewal 2008

a. TVR Registration and NCU Form

b. Transient Vacation Rental Affidavit
c. Floor Plan

d. Exterior Elevation

Research 5032 Renewal 2014
Memorandum dated October 7, 2014
Fine Payment dated October 30, 2014

o



FINDINGS

Research Findings
1. The subject single family dwelling unit holds a Nonconforming Use Certificate TVNC 1502 and was

converted into a Motel.

2. The advertisements found on website’s, “Poipu Kauai Vacation Cottages” & ‘“airbnb.com”
confirms the operating of the motel use.
3. Reviews left by guest who stayed at the TVR confirms 3 units being rented at the same time

4. Memorandum dated October 7, 2014, in the 2014 renewal packet confirms this is a re-established
violation.

VIOLATIONS
Article 17 General Administrative Regulations
Section 8-17.10 Nonconforming Use Certificates for Single-Family Vacation Rentals.
(c) No Nonconforming Use Certificate shall be issued by the Planning Director unless the
use as a single family rental is a legal use under the Comprehensive Zoning Ordinance, and

the applicant provides a sworn affidavit...

Article 1. General Provisions

Sec. 8-1.5 Definitions.
“Motel” means a group of attached or detached buildings containing rooms, designed for or

used temporarily by automobile tourists or transients, with garages attached or parking space
conveniently located to each unit, including auto



(EXHIBIT A)
Complaint Received
5/21/2025
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(EXHIBIT B)
Online Research
05/11/2025

Kauai1 Cove

Poipu Kauai vacation cottages - Rental rates and reservations - Kauai Cove.
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Plumeria at Kauai Cove has a very Hawalian feeling...with a
Queen Bamboo Canopy Bed, high vaulted ceilings. nice
bathroom. lots of woodwork and private patlo area with gas
BBQ grill.

Located on a nice quiet lane in Poipu Beach... within a short
walking distance to beaches, restaurants and shops.

Koloa Landing Cove ts right at the end of the lane .. a great
place to Snorkel or Swim with Sea Turttes. Baby Beach is a
nice kittle sandy Beach Just 2 blocks away. Lawai Beach next to
the BeachHouse Restaurant Is Just 174 mile, andjusta 1/2 mile
the other direction is the best sandy swimming beach in
Poipu! Just about a mile to the main Poipu Beach Park and
Brennecke's Beach.

The new Kukuiula Shopping Village is just a short walk,
offering good restaurants, music and shops and a great
gourmet farmers market on Wednesday afternoons

+ Reservation Inquiry » |
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‘Booked dates in -~ :

Rates

Plumeria Cottage ... $179 - $299 per night
Pool Coltage... $179 - $299 per night
Hibiscus Cottage ... $179 - $299 per night

Online Reservation Instructions:

Filt out the form below as completely as possibie

You will be contacted by email or phone for confirmation of this
reservaton request.

Futl Name s
Your € Mail- 3

Phone & PR Fane
Address

City !

State. 20
Arrivat Date ! Departure Date.
Tolal Mights ; # of Adutts:

Your Comments

Send Us Your inquiry

Q Hawaian Arines

® uagor  ® Stant Process | Laser

Plumeria Rates: $179 . $299
Out-Clean fee $150
Coftage with Kitchenette
Quesn Bamboo Canopy Bed
Flat Screen TV, OVO & Stereo
Pree WPl access & Paiking
AC &Ceting Fan
Clock Rudwo. ron & Har Dryer
Bech tows!s. chaws & coaler

Nan-Smak.ng Onty'

The Kaual Cove Plumenria Cottage is located at 4
2672 Puuholo Rd, Koloa, HI 96756
TVNC #5032 3
Contact: {808) 651.0279

2672 Puuholo Rd 4
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% Start Pracess | Laser

General Rental Policy

50*, Deposit requaed to confirm 3 Resecvation
Balance due 45 days prior to srrival

Al R

s subject 10 17 816% State Tazes

Rates atuiity subject to change without notice

All accommodations

Non-Smaking Onty!

Payment and Cancellation Policy

We accept personat chechs, VISA, MasterCard, and Drscover
Notice of Cancellation must be received al least 80 days prior to
arnival to receive 8 1ull refund Cancellstions fecaived within 60
days of artival date forfeit the total reservation amount.

We TRAVELERS € to protect your Vacation
(nvestment. Piesse check out CSA Travel Protection at 1.866.999-

4019 or yaxw yacationrenialiniuracce com

Privecy Policy

Kauss Cove Coltages has created this privacy statement i order to
demoanatrale our firm commitment (0 privacy. The following discloses
our 9 g and practces for this website

Kaeusi Cove Coltages respects the privacy of our customers and feels
at your email address and all personal informanon are confidential,

For this reason Kaual Cove Cottages will not seil. rent or trade sny of
our customer of any other

Your information 18 safe and confidential

Kaua) Cove Cottages will only use a Customer’s em
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Poipu Kauai vacation cottages - Plumeria Cottage - Kauai Cove.

PLUMERIA COTTAGE
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Front patio

L2

Plumeria at Kauai Cove has a very Hawallan feeling...with a Plumeria Rates: $179 - $299
Queen Bamboo Canopy Bed, high vaulted cellings, nice

Out-Clean fee: $150
bathroom, lots of woodwork and private patio area with gas
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; Queen Bamboo Canopy Bed, high vaulted ceilings. nice Out-Clean fee: $150
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Poipu Kauai vacation cottages - Hibiscus Cottage - Kauai Cove.

HIBISCUS COTTAGE

Accommodations Rates & Reservations Location See& Do AboutUs ContactUs Blog

The Hibiscus Cottage

A

", Home Accommodations Rates & Reservations Location See& Do AboutUs ContactUs Blog
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*Bocked dates in !

Rates

Plumeria Cottage ... $179 - $200 per nignt
Pooi Cottage .. $179 - $299 per night
Hibiscus Cottage ... $179 - $299 per night

Online Reservation Instructions:

* Fill out the form below as compietely as possible.

' CaN(808) 651-0279

Pool Cottage
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or fill out our On-Line Reservation Form Below

Hibiscus Conage
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General Rental Policy

$0% Deposit required to confirm & Reservation

Balance due 45 deys prior to arrival

AR Ratea subpact 10 17 916% State Taxes

Rates and svailabiity sublect to change without notice
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Rates Generat Rental Policy

Plumaria Cottage ... $179 . $299 par night
Pool Cottage... $179 - $299 per night 50°% Deposit required to confirm a Reservation
Hibiscus Cottage ... $179 - $299 per night

Balance que 45 days prior to arrival
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General Rental Pollcy

Rates

Plumeria Cottage ... $179 - $299 per night

Pool Cottage... $179 - $299 per night 50% Deposit required to confirm a Reservation
Hibiscus Cottage ... $179 . $299 per night

Batance due 43 days prior to arrival
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Rates General Rental Policy
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Rates General Rental Policy !
Plumeria Cottage ... $179 - $299 per night A
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Rates General Rental Policy
Plumeria Cottage ... $179 - $299 per night | ) )
Pool Cottage... $179 - $299 per night 50% Deposit required to confirm a Reservation
Balance due 4S5 days prior to arrival

Hibiscus Cottage ... $179 - $299 per night
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About this space

Tropical Cottage in Poipu Beach with kitchenette, AC and WI-FIt Only 300 feet from the Ocean!
Quiet perfect location, just steps from beaches, snorkeling, restaurants and shops.

TVNCU #5032 - GE#W01238856-02 & TA#W01238856-01

This Property is located within Kauai Tsunami Evacuation Zone

The space
The cottage has a very Tropical Hawaiian feel with lots of woodwork and high vaulted ceilings.

Other things to note
We provide beach towels, chairs and a cooler TVNCU Registration #5032/ GE#W01238856-02 &
TA#WO01238856-01

Registration Details
260070070001
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Hawaiian-art themed Cottage 300 ft from the Ocean - Cottages for Rent in Koloa, Hawaii, United States -
Airbnb
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Entire cottage in Koloa, Hawaii

2guests Studio-1bed 1bath Add dates for prices
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: the-Deaten path in an ideal location m_y_o;bu Beach._ Ine Cottage has aktchenette, AvC, - o . T
high speed wifi, & conven’ ’ Tt )
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nearby.

Twncusscaz-Geswo  About this space
This Property Is located:

Cute Hawaiian art themed one story stud.o just 300 feet from the ocean in a quiet off the beaten i i
pathin an ideal location in Foipu Beach The Cottage has a kitchenette, A/C high speed wifi, & poxour
convenient patio park.ng right in front You can walk to Kukuiula Shopping center. nearby beaches, {
seaturtles, kayaking, & an assortment of restaurants nearby.
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Entire cottage in Koloa, Hawaii
2 guests - Studio- 1bed 1bath

& Guest One of the most ioved homes on 494 68
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This cottage is so charming and thoughtfully designed in
every detail We loved the istand decor and the fully equipped
kitchen (.t even has a rice cooker), and appreciated the ..
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We stayed here for a week on our honeymoon The place is
cozy and had everything we needed and more The bed was
very comfortable and the place was very clean, Havirg an A...
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Hawaiian charm, and the locaton wasperfect Just a short
watk away, we found a secret littie cove where turtles were ..

Show more

Cassandra
San Jose, Cavform

Ny,




SR - ® - . %3 s s

aPage () HawananArires 8 Koua gov B Start Process | Laser ™M irbor “207) - hoolas

0, VAN T AL L A DT O KTV 1 L e

C Yo 5 wwwaithrbeom .o T L L R R R

21an A rines € E) sittraCty Potai 2 Host Comphance B 3 M/Churt - Log

e S P Y RS ket 1 Sy, P T 5 A

P TR e LA T S L T S 1 ST S Y

: : L T IS Add dates forprices. S

Photos  Aeemmie . Oedo s admatam e

-~<,:‘ L1 x -y

; 4 91 - 109 reviews Mozt roievant -

Guest fovorite

e .
0

qo'--?' TR ety N
] e e

b © Westx eceeee L2016 : e
: cozy st Overall rating Host helned pan My stay 30 5ty i CEntICt with s e vor il wetas s in
¥ ery (7} 5 33.3NCE MICE SWC wC hda Culryt WG AC NCCUCd  ARvdyS :sPenCs N timaly
g i 4 — manre” and s 3aays Palpful Cortage 1S s up 15 @ hONLyMOON SLItE ANC It is
i Shown j * aell designed and purpose Eult fer 3 beach vacation Suite i3 part of 4 studtio tri-
2

P The sttention 12 detal icad me to belicve the nost 13 Jone the werk
Fomsetf, abwch Hatee confirmea with im ta be teaa NG e worker pots thar
Cleaniness 59 mMch care into ther jobs. Beaotiful 023l harCaocd anc Damt 0 tnm. Feels ke . .
rome ir.some dleasant draam  Cne of the nicest 0each communities Cn the T e
. 100 Amasng kinducopes in the Xaloa aied Very close 9 beaches. tud Jra > L0
Accwracy ”» shepp =g Less than 1/4 e walk. 00 sabe resident o streets, te Baby 8aich .

Price wars very ccrmpelitive The only 100rn fur imgroverment nere woautd bu a :
Check.in LY washy’ -1 Jryen othervese Fcan t agie e ahdt aoukd De superor Lo trs Place
tor d couple to stag on Kaar DELUXE

Communication 49 M P ]

L Iype here to search

- G ot WWWTbnb.eom. e e Ly ot D R ; e = 2 -

Q Hewauan Artnes €. EY awbnb Cty Portad - Host Compliance O T3 MyChant LognPage @ Howauan Arines @ Xausgov  ® Start Process [Laser 1 Inbox {207) - hoola

S —- e

B B e b T TR

i e et b T

'rbnb ’7‘: SRR R CRNNTNCI ) . R S ‘,.._;.;M:,.;.y,k';"

Q Mikaela . o R v

: - Kauar's reviews 1
L . - !

SRR e R ; . .’

* tmani A eeann L §

- . ﬁ Santa Babara, CA . 5

'f e arves ‘1 ek 80 - i Greatlocation, walking distance to a cozy beach and restaurants. We appreciated the extralike ) L . A : ‘

5 B JATEScImebm i the DVDs(we watched all three Jurassic parks) and the beach gear. We were nat provided any N SRR L

L UL grestchoice ,woukdstay 8gsinl, instructions for check in other than that the door would be unlocked but we didn't know what We ace 8 couple that &id not * :

R L. " ..-; room we were staying in or where to park.| called the contacts provided and they were quick to :hn:!mmmm .

‘ 4 respond They even called later to check in on us. Overall a great stay sed snd wa $0ded up N ]

N B kettheresswell Rwaaso -~ :

) i coffee st tharentaland enf.” .

{ £, Michelle ] . L s

- Lot oot R R o

3 ' sv. ittt s shwRe ool R o

SR } Perfect location and very comfortable. i

: i : k :

) : X 1 . B \

- KauaPs listings . i }J g i

& Jan Christoph

E’—J«-—:- : . | NI, . AR, N .




1)
2)
3)
4)
5)

(EXHIBIT D)
Records Research

TVR Registration and NCU Form
Transient Vacation Retnal Affidavit
Floor Plan

Evxerior Floor Plan
Plot Plan



TVR REGISTRATION AND NCU FORM

COUNTY OF KAUAI
FINANCE DEPARTMENT For Government
REAL PROPERTY DIVISION B808-241-6222 Registrati M
PLANNING DEPARTMENT 808-241-6677 egistration
— _ Date Received
APPLICANT £LF e/ & D" 25508/ Date Approved ' By,
ADDRESS o2 o0 LPluc voro B ¥4 Plans By
Lotogd , M= FET54 Fee § Date
PHONE NO O y Ay~ NOTE: *lLessee must have an unexpired
(3/5/3 Z 2 2, and recorded lease of five (S) years
APPLICANT IS: (check one) or more from date of filing this
_>< owner of Property application.
Lessee of Property - Number of Years Sign:
—_—— gn:
Leased From
Autharized Agent - A:tach Letter of Print:
Authorization.
Proprietor of TVR operation
Property Info
; - o)
Tax Map KJW);’é’w7‘ MZZ No. # of Buildings on CPR or Lot Vi
Zoning - SLUD . General Plan County

Establishment Info

Est_ablishment name and Address //Adﬂ/ éﬂl/é/

L ZER  fpusedoro Rp | proloA, P~ o 75
Description of Operation {no. of roomﬁ, no. of units etc.) /4 4¢é 2‘//“/”‘;4/3__
CLirrers —Feiss siendd  ifbilnab s pr2in St/ :

X et [ 3 Tt

G.E. License B4/ OT6 5 P44~ -o/ TAT License # AIZEDLS S bz -2/

24 Hour Contact Info __ & 7 4 D /Rtle— pessor ¢ o) Tl - 252
Date TVR Use Started _ /S92

—‘/C°E¥ of For the Safety and Comfort of You and Your Neighbors

Attachments provided (G.E.License, TAT License, Units in TVR Use etc.)

LF Lovecwrrie & T 2 e bl
Join o covims o et o T Buoes /PSS

/'IM L et rr ooy s & CANMeciesD S35 T/ YU
Y ey ey 2oV A o oo aTs0s e Peeds ¥ Pl

SHrens. fyisbors ,Mzm/mé Az popf STHIT <

COUNTY OF KAUAI PLANNING DEPARTMENT
Inspections

To be initialed by Planning Dept. Staff
The subject property has no violations
The subject property was inspected on _ .
The property has the following _violations

To be initialed by Planning Dept. Staff
The subject property does not qualify for single family vacation rental uses.

1 5/7/08
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County of Kaua'i NCU# TV —/
Planning Department Operation Name_Koua¢ cove

TRANSIENT VACATION RENTAL AFFIDAVIT OF

_T&s 01,%2‘4' D.B, .. gy cove
STATEOF ol . )

) ss.
COUNTYOF_ K apAl )
\,_JENS QégSoM_, being first sworn upon oath, deposes and says:

1. My name is,___ S LSSo and | make this affidavit

based on my personal knowledge.

2. | am the owner of the property identified as TMK: (#) 2-¢- 07: o7 F4
with a mailing address of 2367 fHoope RD. Kotos Ft Pe7s¢
3. | have operated a transient vacation rental(s) on the property since

/1[63] 27 underthe businessnameof_____kduglt coveg .

4, My State of Hawai'i General Excise Tax license numberis W 40966 94— o/

and ! have paid General Excise and Transient Accommodation Taxes in

accordance with State Law during the period(s) the Transient Vacation Rental was in

operation. .
5.  Building permit number(s) Q4 - 3543
were approved on 2 Z 15 1/ 25 for all structures on the property and

there were no expansions, alterations, improvements, or uses contrary to State and
County land use and planning laws.

6. There were _X were not any legal expansions or improvements

made on the property after March 7" 2008. Improvements and expansions took place

under the following pefmits N/A'




County of Kaua'i NCU #
Planning Department Operation Name

FURTHER AFFIANT SAYETH NAUGH>»

WITNESS my hand ang official seal. JENs  Csen)

2( (5 /7LL79

N
Notary Publn‘r&Sﬁaté of Hawai'i Date

My commission expires:

Doc. Date.__3 ( (s (']" oY Pages

- -~ AN
Notary Name: " [Aimey . Rte b Circuit

Doc. Description: L s T UACATI0RE Ny

diﬁ/ Dh7 cr 7?NS N CSSc~—~ iy,
é.@,ﬂ LAz ey (ct/r') "W",
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(EXHIBIT D)
Records Research

1) Memorandum dated Oct 7, 2014
2) Payment of Fine
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BERNARD P. CARVALIIO, JR.
MAYOR

NADINE NAKAMURA
NANACHG DIRECTOR

Date:

To:

From:

MICHAEL A. DAHILIG
DIRECTOR OF PLANNING

DEE M. CROWELL
DEPUTY DIRECTOR OF PLANNING

COUNTY OF KAUA'I

PLANNING DEPARTMENT
4444 RICE STREET
KAPULE BUILDING, SUITE A473
LIHU'E, KAUA'L HAWAL'l 96766-1326

TEL (808) 2414050 FAX (808) 2416699

MEMORANDUM
October 7, 2014
File

Michael Laurcta, Plann

Subject: Reconsideration of TVR #I502/5032

Eydun & Diane Olsson
TMK 2-6-7: 7 (1)

Inconsistencies in this file necessitated a meeting with the Olsson's.

The application packet for a TVR was submitted on August 4, 2008. Said packet was
complete with all documentation required by Ordinance.

26 months later, a cease & desist letter dated October 12,2010 was issued by the
Department. In this letter, reference is made to a denial of the TVR application on March
30, 2009.

This March 30, 2009 denial was not by letter, as no copy exists in the file. Further, the
Olsson’s say they never received such a letter of determination.

By letter dated October 27, 2010 the Olsson’s attorney Charles Foster requested a copy of
the March 30, 2009 determination letter. The Department never responded or
acknowledged this request.

On November 16, 2010 the Department received an “Appeal of Denial of Use Permit
Application” from Foster. The Department never responded or acknowledged this
request.

On December 2, 2010 Foster again requests information regarding the denial of the TVR
application. The Department never responded or acknowledged this request.

3 years later, on December 16, 2013 the Planning Commission approved the referral of
the Olsson appeal to a Hearings Officer. The Olsson’s new attomey Jonathan Chun was
notified of this action.




On October 6, 2014 inspectors Bambi Emayo, Vil Balisacan, and I met with the Olsson’s
regarding their application packet. They confirmed the following:

e Intemet advertising to this date was still for 3 TVR “units” (although 2 of them did not
have “kitchens”;

e Two kitchens had been removed as a result of the 10/12/10 Department letter. They did
not contact the Department to notify them of such removal,;

e The Olsson’s purchased the property “as is” and made no improvements or alterations.
They continued the use as it existed when purchased in 1997.

To resolve this appeal, based on the above, reconsideration was determined appropriate. The
following was agreed to: .

1. Website advertising was to be changed immediately to reflect only 1 TVR unit;

2. Utility improvements (i.e. 220 electrical outlets, propane gas lines, interior
locking doors, exterior door locks, etc.) were to be changed by October 31. They
are to take before and after pictures of these changes and submit them to the
Department at their earliest convenience, but by no later than October 31.

3. Since the TVR use continued, and no renewals were submitted - A 2015 renewal
packet with all documents was to be submitted at their carliest convenience, but
no later than by October 31. The renewal fee’s owed: 2009-$150,2010-$150,
2011-S150, 2012-$150, 2013-$500, 2014 -$500; 2015 - $750, total $2,350.

4. A fine of $500/illegal TVR unit was assessed, total $1,000. The fine was not
levied higher since the kitchen improvements were removed.

Page 2 of 2
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October 13, 2025

Jens E. Olsson
5980 A Lokelani St
Kapaa, HIl 96746

Kaaina S. Hull

Director of Planning

County of Kauai

4444 Rice Street Suite A473
Lihu’e, Hawaii 96766

NOTICE OF APPEAL OF REVOCATION OF TVNCU PERMIT #5032

To the Honorable Commission, Planning Director, and Members of the Planning Department:

| respectfully submit this appeal regarding the proposed revocation of my Transient Vacation
Rental Non-Conforming Use Permit, TVNCU #5032. | have operated this business openly and
continuously for 28 years and ask that you grant my appeal, allowing me to continue operating
with a clear commitment to immediate and full compliance with County regulations.

My appeal is based on the following: my actions taken since receiving the notice of intended
revocation, my long history of good-faith effort, and the severe personal hardship | face.

1. Commitment to Immediate and Full Compliance

In response to the cettified letter | received on October 8, 2025, | immediately began taking
action to conform to the single-unit requirement and eliminate any basis for future complaints:

1. Cessation of Duplicity: | have ceased all advertising and the acceptance of any future
reservations for more than the single legally permitted unit on all platforms, including my
website, www.kauaicove.com.

2. Reservation Cancellation: | have cancelled and fully refunded all future reservations that
exceeded the use of a single unit. My reservation calendar is now in conformity with the
intended single-unit use of the permit.

3. Physical Compliance: | am ensuring that the internal structure is now in physical
compliance with County vacation rental laws, confirming the property is utilized only as a
single rental unit.

4. |removed all signage and obvious indications of my rental.

H2 Q.
NOY 10 2025



Il. A Good-Faith Operational Misunderstanding

I mistakenly believed that my operational method was acceptable, primarily because the County
repeatedly approved my annual permit renewals while my method of operation was openly
apparent. My mistaken belief was reinforced by the following:

e Annual County Renewal: | timely applied for and was granted a TVR permit by the
County year after year, providing documentation and adhering to all safety requirements.

e Fiscal Accountability: | have consistently and accurately paid all required taxes, including
the significantly increased property taxes levied by the County for vacation rental use
and the timely collection and remittance of the KVAT.

e Reduced Impact: | was operating under the sincere, though mistaken, belief that renting
out two smaller units was quieter and resulted in less overall impact (fewer people, less
socializing) than renting the entire property to one large group.

Regarding the specific points of the complaint:

e Advertising Clarification: The third advertised "Cottage" was for a friend's legally
permitted property near Brenneke's inside the VDA, not on my property.

e Parking Clarification: The vehicle shown in the complaint photograph was my own
vehicle, parked at the property, which the complainant mistakenly identified as a renter's
car, possibly because it resembled a rental.

| have never received a noise complaint from any neighbor over my 28 years of operation.

lll. Request for Consideration and Hardship

This permit represents more than just a business; it is my only means of providing for my family.

e | am along-time resident and member of the Kaua'i community.

e | am approaching 65 and have a considerable financial hardship that would result from
an immediate and complete shutdown.

e This rental income is my sole source of income (aside from sporadic handyman work)
and is currently supporting the college education of my son; born and raised on Kauai.

| am not asking to continue the duplicative use. | am humbly asking for the opportunity to
operate my business as a single unit, given my 28-year operational history, my clean record,
and my immediate steps to achieve complete compliance.

| trust the Commission and the Department will consider my full commitment to operating
lawfully going forward. Thank you for your time and consideration of my appeal.

Respectfully,

Jens E. Olsson




Appeal Considerations... Kauai Cove #5032

1. Iwill now operating completely compliant with the planning department’s
requirements, removing all items that could construe more than one cooking area or any
living arrangement other than that of a single-family residence.

2. 1 have cancelled and refunded all my redundant reservations for all future time periods,
and now only have one reservation for the entire property for all future remaining
bookings.

3. I have removed all signage and obvious indications of rental use.

4. |openly and honestly never tried to conceal the way | was operating, and all
applications for renewal were reviewed and approved by the County over many years.
I honestly thought the County wouldn’t mind that way of operation, since | could have
otherwise rented to 2 couples as one group anyway.

5. House has no stove anywhere. No gas anywhere. No 220V power inside anywhere, so
there are no built-in cooking appliances, just small moveable ones. There is no
dishwasher anywhere either. There are no lockouts to either bedroom, only privacy locks
on the inside doors.

6. Since there is no real kitchen at all on the property, | was under the impression the
County wouldn’t mind if | rented to 2 couples separately, as opposed to two couples as
one group. | hope this is seen as a smaller infraction, since I’'ve worked so hard to be
compliant in every other way.

7. Community Impact -Two independent couples, in each bedroom area, are much less
impactful on my neighbors than for example 2 couples or a group socializing together.
Therefore, | have never gotten any noise complaint in my 28 years of operating.

8. Unique Structure -The property is an “Odd Duck” in that it was never purposed as a
single-family residence. | bought it as a triplex in 1997 when it was used to house
timeshare salespeople working at Lawai Beach Resort.




A

9. Hardship -This is my only source of income except for a little handyman work I do for
neighbors in the area. | will be 65 years old soon, and | have a son in college that was
born and raised here. | need the income from this, so I hope | can continue given these
changes now.

10. Misunderstanding -1 believe the complaint was a misunderstanding from a neighbor’s
associate that | am friendly with, and would like to address later to resolve, if possible. |
feel | get along with all my neighbors extremely well.

11. Culturally Unique -Kauai Cove is a one-of-a-kind rental. The artwork and wall hangings
include pictures of old Kauai from the Kauai Museum, and | teach people the Island
history through the many books | provide about the culture of the Island. It is “Old
Hawaiian-themed” giving guests a unique culturally-enlightened historical perspective of
Kauai.

12. Tax Support -l estimate the lost tax benefit to the County to be approximately $15,000
per year if my operation stopped because of lower property taxes and also because of
lost KVAT revenue from guests that may otherwise stay elsewhere. | have always paid my
taxes accurately and on time.

13. Community Business Support - My guests are couples that typically dine out here,
supporting nearby Poipu restaurants, rather than big groups loading up at Costco.

Thank you for your consideration of this appeal. After 28 years, | hope | can keep my TVR and
continue a bit longer while my son isin school. Mahalo, E.J. (Jens) Olsson



CADES SCHUTTE
A Limited Liability Law Partnership

MAUNA KEA TRASK 8418
P.O. Box 1205

Lihue, Hawai'i 96766

Telephone: (808) 521-9297

Fax: (8080 540-5015

Attomney for Appellants
BBCP KUKUIULA
DEVELOPMENT, LLC
BEFORE THE PLANNING COMMISSION
OF THE
COUNTY OF KAUA'I

In the Matter of the Appeal CONTESTED CASE NO. CC-2025-7
of NOTICE OF WITHDRAWAL OF
PETITION TO APPEAL THE ACTION OF
BBCP KUKUIULA DEVELOPMENT, LLC, THE PLANNING DIRECTOR;

Appealing the Action of the Planning Director in
the Administration of the Subdivision Ordinance | EXHIBITS “1” AND “2”;
as Provided for in Chapter 9 of the Kauai County
Code, as Memorialized in That Certain Letter CERTIFICATE OF SERVICE
Dated July 22, 2025, Subdivision Application
No. S-2023-1; Kukuiula Parcels A2, F2, F3 for
properties located at Lawai Ahupuaa, Kona
District, Island of Kauai, Tax Map Key No. (4)
2-6-022:020.

NOTICE OF WITHDRAWAL OF PETITION TO APPEAL THE ACTION OF THE
PLANNING DIRECTOR

Notice is hereby given that Applicant, BBCP KUKUIULA DEVELOPMENT, LLC,
(“Appellant”, “Applicant” or “BBCP”), by and through its undersigned counsel, pursuant to

the terms of the Settlement Agreement attached hereto as Exhibit “1” and that certain letter

H7ra.

NOV 10 2025



signed by the Planning Director dated September 10, 2025, attached hereto as Exhibit “2”’, BBCP
hereby withdraws its appeal in CC-2025-7.

DATED: Lihu'e, Hawai'i, September __, 2025.

CADES SCHUTTE LLP

MAUNA KEA TRASK, ESQ.

Attorneys for Appellant
BBCP KUKUIULA DEVELOPMENT, LLC



BEFORE THE PLANNING COMMISSION

OF THE

COUNTY OF KAUA'I

In the Matter of the Appeal
of

BBCP KUKUIULA DEVELOPMENT, LLC,
Appealing the Action of the Planning Director in
the Administration of the Subdivision Ordinance
as Provided for in Chapter 9 of the Kauai County
Code, as Memorialized in That Certain Letter
Dated July 22, 2025, Subdivision Application
No. S-2023-1; Kukuiula Parcels A2, F2, F3 for
properties located at Lawai Ahupuaa, Kona
District, Island of Kauai, Tax Map Key No. (4)
2-6-022:020.

CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on September _ , 2025, the NOTICE OF
WITHDRAWAL OF PETITION TO APPEAL THE ACTION
DIRECTOR; EXHIBITS “1” AND “2”, was duly served upon the COUNTY OF KAUAI
PLANNING COMMISSION, via hand delivery, addressed to it at the COUNTY OF KAUAI

PLANNING DEPARTMENT, County of Kauai, 4444 Rice Street, Suite A-473, Lihu'e, Hawai'i

96766.

DATED: Lihu'e, Hawai'i, September __, 2025.

CADES SCHUTTE LLP

MAUNA KEA TRASK, ESQ.
Attorney for Appellant

BBCP KUKUIULA DEVELOPMENT, LLC

OF THE PLANNING



CADES SCHUTTE
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Fax: (8080 540-5015

Attorney for Appellants
BBCP KUKUIULA
DEVELOPMENT, LLC

BEFORE THE PLANNING COMMISSION

OF THE

COUNTY OF KAUA'I

In the Matter of the Appeal
of

BBCP KUKUIULA DEVELOPMENT, LLC,
Appealing the Action of the Planning Director in
the Administration of the Subdivision Ordinance
as Provided for in Chapter 9 of the Kauai County
Code, as Memorialized in That Certain Letter
Dated July 22, 2025, Subdivision Application
No. S-2023-1; Kukuiula Parcels A2, F2, F3 for
properties located at Lawai Ahupuaa, Kona
District, Island of Kauai, Tax Map Key No. (4)
2-6-022:020.

CONTESTED CASE NO. CC-2025-7

SETTLEMENT AGREEMENT

SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (“Agreement”) concerns BBCP KUKUIULA

DEVELOPMENT, LLC, ( “Appellant”, “Applicant” or “BBCP”), and the County of Kaua‘i

Planning Department (“Department’”) by and through its Planning Director (“Director”),

hereinafter collectively referred to as “Parties”. This Agreement sets forth the terms and

conditions of an agreement to settle BBCP’s appeal of the Planning Director’s action

memorialized in that certain letter dated July 22, 2025, regarding Subdivision Application No. S-



2023-1 (the “Appeal”). This Agreement is legally binding as a contract formed under Hawai‘i
law.
RECITALS

WHEREAS, pursuant to Kaua‘i County Charter (“Charter”) section 14.04, the Director
is the administrative head of the Department;

.WHEREAS, pursuant to Charter section 14.05 (B) the Director is charged with the
administration of the zoning and subdivision ordinance and the regulations adopted thereunder;

WHEREAS, pursuant to Charter section 14.09 (A) the Kauai County Council
(“Council”) has enacted the Subdivision Ordinance for the County of Kaua‘i (“CSO”);

WHEREAS, BBCP owns the fee simple interest in that certain 136.378 acre parcel of real
property located at Lawai Ahupua‘a, Kona District, Island of Kauai, Tax Map Key No. (4) 2-6-
022:020, also identified as Lot 13 of the Kukuiula Parcel E Subdivision (the “Property”);

WHEREAS, BBCP, filed Subdivision Application No. S-2023-1 (the “Application”)
with the Department to subdivide the Property into twenty-four.(24) residential lots, four (4)
remnant parcels and three (3) roadway lots (the “Project”);

WHEREAS, on July 25, 2022, the Department routed the Application to various state and
county agencies;

WHEREAS, on October 27, 2022, the State Historic Preservation Division (“SHPD”)
issued its determination of “No Historic Properties Affected” for the current Project, and
indicated it had no objection to the Application;

WHEREAS, on November 15, 2022, the Kaua‘i Planning Commission (“Commission’)

granted Preliminary Subdivision Map approval subject to various conditions;



WHEREAS, on November 28, 2023, BBCP received a revised determination letter from
SHPD calling for a Reconnaissance Level Survey (“RLS”), an Archaeological Inventory Survey
(“AIS”) and an Archaeological Monitoring Plan (“AMP”) (collectively the “Submittals”) based
upon the identification of: (1) a rock fill facing associated with a railroad trestle, (2) a segment of
a previously identified earthen ditch feature, and (3) a sub-feature of a previously identified
feature comprising a culvert running beneath the cane haul road and former railroad bed;

WHEREAS, in the November 28, 2023, letter SHPD requested the Department withhold
issuing final subdivision approval until the Submittals are reviewed and accepted at which time
the permits issuance process may continue;

WHEREAS, on June 17, 2024, BBCP’s consultant Cultural Surveys Hawaii (“CSH”)
submitted the RLS and the AMP to the Hawai‘i Cultural Resource Information System
(“HICRIS”);

WHEREAS, on December 16, 2024, CSH submitted the AIS to HICRIS;

WHEREAS, following approval of the preliminary subdivision map, BBCP prepared and
submitted the requisite grading plans, construction plans and specifications showing details and
road construction, drainage structures, sewers, water mains, and all other utilities proposed to be
constructed in the subdivision (collectively the “Construction Plans”) to the Department
pursuant to CSO §9-3.5(a);

WHEREAS, the Department of Public Works, the Department of Water, the State
Department of Health, Kaua‘i Island Utility Cooperative (“KIUC”), Spectrum, Hawai‘i Gas, and
Hawai‘i Telcom have all approved the Construction Plans;

WHEREAS, SHPD has not commented on the Submittals to date;



WHEREAS, BBCP and CSH have diligently complied with the requests of SHPD to
complete the historic review process as it relates to the Application and obtain approval of the
final subdivision map;

WHEREAS, BBCP, CSH and BBCP’s counsel have sent multiple letters and emails to
SHPD in an attempt to have them comment on the Submittals and compete their historic review
without any success;

WHEREAS, On Jul 21, 2025, BBCP, through its counsel, submitted a letter to the
Director explaining that due to state and county law SHPD is presumed to concur with the
Submittals and requesting the Director approve the Construction Plans pursuant to the CSO;

WHEREAS, on July 22, 2025, the Department responded to BBCP saying they had not
received the requisite review and comment letter from SHPD conceming the proposed
construction plans associated with Subdivision Application S-2023-1, and the Department cannot
approve the subject construction plans without review and comment by SHPD;

WHEREAS, on July 28, 2025, BBCP filed the Appeal;

WHEREAS, the Parties engaged in good faith negotiations regarding state and county
law concerning the maximum time period to grant or deny a business or development-related
permit, license, or approvals;

WHEREAS, HRS § 91-13.5 provides that agencies shall adopt rules specifying
maximum time periods for acting on a business or development-related permit, license, or
approval, and that any application not decided within the established time frame is "deemed
approved." Kauai Springs, Inc. v. Planning Commission of Kauai, 133 Haw. 141, 159, 324 P.3d

951, 969 (2014);



WHEREAS, SHPD promulgated its rules concerning maximum time periods to grant or
deny a business or development-related permit, license, or approval as required by HRS § 91-
13.5, and codified the same in Hawai‘i Administrative Rules (“HAR”) Ch 13-284;

WHEREAS, pursuant to HAR §§ 13-284-5(5)(e), 13-284-6(d), 13-284-7(c), and 13-284-
8(b)&(c), SHPD shall make the required concurrences and/or determinations concerning the
Submittals within 45 days of their submittal or by a mutually agreeable date;

WHEREAS, pursuant to HAR §13-284-3(e), if SHPD fails to make the required
concurrences and/or determinations concerning the Submittals within 45 days, “then SHPD is
presumed to concur with the submittal;”

WHEREAS, under the relevant administrative rules, SHPD was required to comment on
the RLS by August 1, 2024, at which time SHPD was presumed to concur with the same;

WHEREAS, under the relevant administrative rules, the AMP is a form of identification
or mitigation measure (see, HAR §§ 13-284-8(a)(1)(C) and 13-279-3) and SHPD was required to
comment on the AMP by August 1, 2024, at which time SHPD was presumed to concur with the
same;

WHEREAS, SHPD was required to comment on the AIS by January 30, 2025, at which
time SHPD was presumed to concur with the same;

WHEREAS, pursuant to CSO §9-1.4, subdivision applicants shall be held to the
minimum requirements necessary to accomplish the purpose of the CSO;

WHEREAS, CSO §9-3.4(b) requires SHPD to complete its review of the preliminary
subdivision map within 45 days;

WHEREAS, CSO §9-3.5 (b)(1) requires SHPD to take action concerning their review of

the subdivision construction plans within 60 days;



WHEREAS, CSO §9-3.5 (b)(3) provides that if SHPD fails to take action within the
allotted time, the Construction Plans shall be deemed approved;

WHEREAS, CSO §9-3.5 (b)(2) provides that after action is taken by the agencies, the
Director shall take action on the Construction Plans within fifteen (15) calendar days;

WHEREAS, SHPD has failed to take action concerning the Construction plans within the
time limits prescribed in CSO §§9-3.4 and 9-3.5, at which time SHPD was presumed to have
approved the same;

WHEREAS, pursuant to HRS §91-13.5(c) the Department shall take action to grant or
deny the Subdivision Application within the established maximum period of time, or the
application shall be deemed approved;

WHEREAS, BBCP has not agreed to extend any deadlines conceming the review and
approval of any of the Submittals under state or county law with either SHPD or the Department
or any other department or agency of the government;

WHEREAS, all departments, officials and public employees vested with the duty or
authority to issue permits or licenses shall conform to the provisions of the CSO;

WHEREAS, there are no state or county laws, rules or regulations that allow the Director
to delay approval of the Construction Plans beyond the time limits provided in the CSO;

WHEREAS, pursuant to Charter section 7.05 (A) the Director must administer the CSO
honestly, efficiently, and lawfully;

WHEREAS, the Director is compelled to approve the Construction Plans pursuant to
CSO §9-3.5 and HRS §91-13.5;

WHEREAS, any person, firm, or corporation, whether as principal, agent, employee, or

otherwise, violating or causing or permitting the violation of any of the provisions of the CSO,



shall be guilty of a misdemeanor, and upon conviction thereof shall be punished by a fine of not
more than five hundred dollars ($500.00) for each offense;

WHEREAS, pursuant to Charter section 23.10, any violation of a charter provision, any
ordinance, or duly enacted rule or regulation having the effect of law shall be subject to a fine
not exceeding $1,000 or one year’s imprisonment or both unless the charter, ordinance, rule, or
regulation provides for a specific penalty in which case the specific penalty shall control;

WHEREAS, by this Agreement, the Parties intend to settle and fully dispose of all of
BBCP’s Appeal;

WHEREAS, the Parties believe this Agreement is fair, reasonable, and adequate to
protect the interests of all Parties.

AGREEMENT

NOW THEREFORE, in consideration of the foregoing recitals, and the following terms
and conditions, and for good and valuable consideration, the receipt of which is hereby expressly
acknowledged by each of the Parties, the Parties covenant and agree as follows:

1. Approval of the Construction Plans.

The Director agrees to determine that the Construction Plans conform to the preliminary
subdivision map, as conditioned by the Commission, and approve the Construction Plans as
provided by CSO §9-3.5(b).

2. Completion of Subdivision Improvements, Agreement and Bond.

Upon approval of the Construction Plans as provided herein, BBCP may proceed to
construct the required subdivision improvements prior to seeking approval of the final
subdivision map, or BBCP may enter into an agreement with the County guaranteeing the

construction of improvements at its own expense within a reasonable time period specified by



the Commission in which case BBCP may seek approval of the final subdivision map prior to
constructing the required improvements as provided by CSO §9-3.6.

3. Withdrawal of Appeal.

Upon the Director’s approval of the Construction Plans as provided herein, BBCP agrees
to withdraw its Appeal.

4. Release of Claims.

In consideration of the benefits and protections afforded by this Agreement, BBCP
hereby fully and finally releases and discharges the Director, the Department and their
successors, assigns, officers, and past and present agents and employees (“Released Parties™)
from any and all claims raised in the Appeal, or that could have been raised in the Appeal
(“Released Claims”). The Released Claims do not include any claims to enforce the terms of
this Agreement.

5. Entire Agreement.

This Agreement constitutes the entire agreement between BBCP, the Director and the
Department with respect to all of the matters discussed in the Agreement, and supersedes all
prior or contemporaneous discussions, communications, or agreements, expressed or implied,
written or oral, by or between the Parties.

6. Binding on Successors.

This Agreement shall be binding on all successors, assignees, employees, agents, and all
others working for or on behalf of the respective Parties.

7. Rules of Construction.

The language of this Agreement shall be construed as a whole according to its fair

meaning, and not strictly for or against any of the Parties. The terms of this Agreement are the



product of joint negotiations and shall not be construed as having been authored by one party
rather than another. Any ambiguity shall not be construed against any Party. Where required by
context, the plural includes the singular and the singular includes the plural.

8. Counterparts.

This Agreement may be executed in counterparts, each of which will be considered an
original, but all of which, when taken together, will constitute one and the same instrument.

9. Governing Law and Enforcement.

This Agreement shall be governed by and construed in accordance with the laws of the
State of Hawaii and may be enforced by the Fifth Circuit Court.

10. Modification in Writing.

This Agreement cannot be orally modified. The Agreement can be modified only with a
written agreement that expressly recites the Parties’ intent to modify a provision of the
Agreement, and that is signed by authorized representatives of all Parties.

11. Review of Agreement.

The Agreement has been carefully reviewed by each of the Parties, or their responsible
officers, and their legal counsel, and its contents are known and understood by each of the
Parties. The Parties each acknowledge that they are entering into this Agreement freely,
knowingly, voluntarily, and with full understanding of its terms.

12. Waiver of Breach.

The waiver of a breach of this Agreement shall not be construed as a waiver of any
subsequent breach.

13. Authority.



The persons executing the Agreement each represent and warrant that he or she has the
authority to enter into the Agreement, and to resolve the matters set forth in the Agreement, on
behalf of the Party for whom he or she is executing the Agreement, and that no further approval
is necessary in order for the Agreement to be binding on the Party for whom he or she is
executing.

14. Attorneys Fees and Costs.

Each party shall bear and be solely responsible for their respective attormey’s fees and
costs.

15. Notices.

Any notice or communication provided under this Agreement shall be made in writing
and shall be delivered or sent by email and/or by registered mail or Federal Express to the
addresses below or to such other addresses as may be specified in writing by any Party. Should
any Party’s contact information change from what is listed below, that Party shall promptly
provide written notice of the updated contact information to the other Parties.

To BBCP

Maua Kea Trask, Esq.

P.O. Box 1205

Lihue, HI, 96766
mtrask@cades.com

To the Director and/or the Department

Matthew M. Bracken, Esq.
Christopher Donahoe, Esq.
4444 Rice St, Ste. 220
Lihue, HI 96766
mbracken@kauai.gov
cdonahoe@kauai.gov
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IN WITNESS HEREOQF, each of the undersigned has executed this Agreement on the
date set forth below.

DATED: BBCP KUKUIULA DEVELOPMENT, LLC
By:
Its:
DATED: & / 1y / 20 et
14 rd PLANNIN?’DIRECTOR

APPROVED AS TO FORM: The below attorney signatures are not intended to impose
obligations on the attorneys other than to facilitate notices and communications necessary
to implement the settlement terms.

DATED: CADES SCHUTTE LLP

Mauna Kea Trask;_lisq.
Attorneys for Appellant
BBCP KUKUIULA DEVELOPMENT, LLC

DATED: g >§/ }\i OFFACE)OE THE COUNTY ATTORNEY
PQ\/WZ——

Christopher Donahoe, Esq.
Attorneys for Respondent
PLANNING DIRECTOR

11



IN WITNESS HEREOF, each of the undersigned has executed this Agreement on the
date set forth below.

DATED: _Awpst AT, 2035 BBCP KUKUIULA DEVELOPMENT, LLC

Byuﬁ

its: YIcE PRESIDENT - ALLNNT/AE,

DATED:

PLANNING DIRECTOR

APPROVED AS TO FORM: The below attorney sigpnatures are not intended to impose
obligations on the attorneys other than to facilitate notices and communications necessary
to implement the settlement terms.

DATED: A‘A/l;](ym W, 2025 CADES SCHUTTE LLP
e
> N
k!V!EMEETrask, Esq.

Attorneys for Appellant
BBCP KUKUIULA DEVELOPMENT, LLC

—

DATED: OFFICE OF THE COUNTY ATTORNEY

Christopher Donahoe, Esq.
Attorneys for Respondent
PLANNING DIRECTOR

11



DEPARTMENT OF PLANNING

KA'AINA HULL, DIRECTOR
JODI A. HIGUCHI SAYEGUSA, DEPUTY DIRECTOR

DEREK S.K. KAWAKAMI, MAYOR
REIKO MATSUYAMA, MANAGING DIRECTOR

September 10, 2025

Mr. Mauna Kea Trask, Esq.
CADES SCHUTTE LLP

P.O. Box 1205

Lthu‘e, Hawai‘i 96766
Email: mtrask@cades.com

Subject: Commencement of Construction
Contested Case No. CC-2025-7 — Settlement Agreement
Kukui‘ula Parcel A2F2F3 Subdivision
Subdivision Application No. S-2023-1
Tax Map Key: (4) 2-6-022: 020
Lawa‘i, Koloa, Kaua‘i, Hawai‘i
Applicant: BBCP Kukui‘ula Development, LLC.

Dear Mr. Trask,

Please accept this letter as confirmation that, pursuant to the executed Settlement Agreement between
BBCP Kukui‘ula Development, LLC and the County of Kaua‘i Planning Department regarding the subject
subdivision application, the construction of the required subdivision improvements may commence in
accordance with Section 9-3.6 of the Subdivision Ordinance, Kaua‘i County Code (1987), as amended.
Please be advised that the construction plans for Subdivision Application No. S-2023-1, were approved
by the Planning Director on May 15, 2025. This approval remains valid.

Should you have further questions regarding this matter, please contact Kenneth A. Estes of my staff at
808.241.4050. Aloha!

/“ s
KA‘AINA S. HULL
Director of Planning

4444 Rice Street, Suite A473 - Lihu'e, Hawai'i 96766 - (808) 241-4050 (b) - (808) 241-6699 (f)
An Equal Opportunity Employer



KALALEA TRUST

% 4470 Wailapa Road
Kilauea, Hawai'i [96754]
+1 808 6524140

IN THE CIRCUIT COURT OF THE FIFTH JUDICIAL CIRCUIT
STATE OF HAWAI‘]

|

Case No. 3CCV-25-0000022

KALALEA TRUST,
Petitioner.
VSs. PETITIONER'S EQUITABLE OBJECTION TO

N Y. KIMU ino Off; COUNTY Of KAUA'I'S MEMORANDUM IN
a7 bl et O G e OPPOSITION TO ENTRY OF DEFAULT,
Oftice of Boards and Commissions, County of REQUEST FOR RELIEF AND ENTRY OF
IS DEFAULT,
Kaua‘i; and

CERTIFICATE OF SERVICE,

KAUA'I COUNTY PLANNING Exhibit A - BOC Conw yane
DEPARTMENT, Respondents. Exhibit 8 - Notice of fires

PETITIONER’S EQUITABLE OBJECTION TO COUNTY OF KAUA‘I'S
MEMORANDUM IN OPPOSITION TO ENTRY OF DEFAULT

Affidavit of the Truth of the Matter stated:
I. Preliminary Statement

Petitioner, the Kalalea Trust, by and through its Trustee, respectfully submits this
Equitable Response. verified by affidavit, to this Honorable Court to object to and
formally rebut Respondents” alleged facts and their attempt to circumvent the law in
order to avoid a ministerial default. In the County’s Memorandum in Opposition to the
Amended Request for Entry of Default Judgment, tiled September 24, 20235, the County's
filing is procedurally defective and substantively insufficient. Respondents have been in
default for more than six months and have shown no good cause for their failure to
answer. Equity aids the vigilant, not those who slumber on their rights.

Il. The County’s “Background Facts” Are Irrelevant, Objected to as Hearsay

1. The Petitioner is the Kalalea Trust, not Carl Langschmidt individually.

2. The Kalalea Trust never appealed or petitioned the Planning Commission or any de
facto administrative tribunal.
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Trustee Carl Langschmidt in good faith merely responded to unfounded notices so as
not to acquiesce or default to any alleged claims or controversies.

4. ~Langschmidt” is not a party to this matter.

Hearing Officer Kimura acted without credentials, oath, or authority, and created a
petition in the Trust’s name ultra vires.

6. The tenant, Garden of Eden, has held lawful tenancy since January 1, 2023 (Exhibit
A). Theretore the Kalalea Trust is not the party of interest for any alleged violations
as expressed in the meeting with county inspectors, Joan and Bambi, on Sept 16
2024.

')

n

M. Jurisdiction Was Never Established

1. No injured party has been identitied.

2. No sworn statement, affidavit, or wet-ink signature exists to show bona fide claims.

3. The Trust Indenture requires controversies to be heard only in a court of record, not in
a private hearing before Mr. Kimura.

Equity recognizes the maxim: “He who acts without authority does so in vain.”

S.  Without jurisdiction, the County’s NOV and COZ are void ab initio.

=

IV. Procedural Default is Clear

The Writ of Prohibition was filed February 4, 2025. The County failed to file a timely
answer. More than six months have passed without response. No good cause has been
shown for this failure. Equity will not relieve a party from its own neglect when it has
had full notice and opportunity.

V. Respondents Cannot Shield Themselves with HRAP Rule 21

Respondents misapply HRAP Rule 21. That rule governs extraordinary writs in the
appellate courts, not original petitions filed in the Circuit Court. Here, HRCP Rules 7, 12,
and 55 default principles apply, and Respondents’ opposition cannot retroactively cure
their failure to timely respond.

VI. Irreparable Harm, Breach of Trust and Destruction ot rights.

1. The County continued to act without jurisdiction ever being established, even after
jurisdiction was challenged at the onset.
With notice of the private Trust, the County nonetheless dragged the Trust into the
public, breaching the Trust and attempting to validate administrative proceedings
without consent.
The County and Hearing Officer Kimura breached the Trust and caused irreparable
injury by threatening $90,000 in unverified fines (Exhibit B).
4. These fines are void ab initio and violate the protections of the Eighth Amendment —
Excessive fines.
The County and Hearing Officer Kimura further breached the Trust by committing
trespass and destroying rights secured to the Trust and the Constitution.
6. Mr. Kimura, acting as trustee de son tort, is personally and professionally culpable for
his unauthorized actions.
The County’s adoption of his unlawful recommendations is to its own peril.

[
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8. Respondents have failed to provide lawful authority for bringing any claim against
the Trust.
9. Respondents have failed to provide their Government ID’s, Oaths of Office and

Bonds.

VIl. Equity Requires Default to Be Entered
Equity favors substance over form. The maxim applies: *When there is a conflict
between the rules of law and the rules of equity, equity shall prevail.”

As Pomeroy's Equity Jurisprudence explains, even silence may create estoppel. Here, the
County’s silence and failure to answer for six months is far more. To permit them to
proceed now would reward neglect and perpetuate injustice.

REQUEST FOR RELIEF

For the foregoing reasons, Petitioner respectfully requests that this Court issue an order
sua sponte granting the following relief:

1. Deny the County’s Memorandum in Opposition as untimely and irrelevant;

2. Enter default against the Respondent, Kaua“i County Planning Department, pursuant

to HRCP Rules 7, 12, and 55, as default principles apply;

Grant the Writ of Prohibition restraining the County of Kauai Planning Dept and

Hearing Officer Kimura from further ultra vires acts against the Kalalea Trust;

4. Void all Respondents” notices and orders. including but not limited to the demand for

ninety thousand dollars (§90,000) in purported fines, as unlawful and excessive, and

recognize them as wrongful monetary damages asserted against the Petitioner;

Enjoin the County and its agents from entering upon or trespassing on Trust property

without prior permission of the Trustee or a duly issued judicial warrant; and

6. Grant such other and further relief, whether general. special, or extraordinary, as
equity and good conscience may require.

(3]

W

I verify under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Exec*\ted on JTuesday, September 30, 2025

\ / S
“By: Carl Langschmidt, Trustee

Kalalea Trust




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was duly served
upon the following parties by Certified Mail, Return Receipt Requested, postage
prepaid, on this 30th day of September, 2023, addressed as follows:

Office of the County Attorney
County of Kaua'i

4444 Rice Street, Suite 220
Lthu'e, Hawai'i 96766

Planning Department
County of Kaua'i

4444 Rice Street, Suite A473
Lthu‘e, Hawai*i 96766

Harlan Y. Kimura, Hearing Officer
Office of Boards and Commissions
County of Kaua'i

4444 Rice Street, Suite 300
Lihu'e, Hawai*i 96766

: Langschmidt, Trustee

Kalalea Irrevocable Common Law Asset Trust
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NOTICE OF LEASE
1. This Notice of Lease is made and entered into as of this 12 day of June, 2025, by and

between:

LANDLORD:

Kalalea Trust

By: Carl Langschmidt, Trustee

Mailing Address: 4470 Wallapa Rd Kilauea, Hawaii [96754]

TENANT:

Garden of Eden,

By: Craig Ferrie, Trustee

Mailing Address: P.0 BOX 30843 Anahola Hawaii [96703]

NOTICE 1S HEREBY GIVEN pursuant to Hawaii Revised Statutes §502-31 that:

1. Lease Agreement: Landlord and Tenant entered into a written lease agreement
concerning real property located in the County of Kaua‘j, State of Hawai‘i,

2, Effective Date: The lease commenced on January 1,2023.

3. Term: The term of the lease is ten (10) years, expiring on December 31, 2032, unless
extended or sooner terminated as provided therein.

4. Premises: The lease pertains to the entire parcel ofland held in trust under the Kalalea
Trust, identified as:
a. TaxMap Key (TMK): 490030010003
b. Legal Description: Hui rd, Kalalea Plantation Lot 3, lot 74 of Moloaa Hui Lands,
Aliomanu, Kauaihau, Kauai, Hawaii.
c. Survey Attached as Exhibit A/page 5.

S. Purpose: The Premises are leased exclusively for religious, agricultural, and community
purposes in accordance with the mission of The Garden of Eden.

Page 2 of 5




6. Non-Public Lease: This Notice is provided solely for the purpose of recording notice of the
lease and does not set forth the full terms and conditions thereof.

IN WITNESS WHEREOF, the parties hereto have executed this Notice of Lease as of the dates
written below.

LANDLORD:
Kalalea Trust

By:Y ;ar\!l..angd«vuo‘t.
Cerl Langschmidt, TridStee

Date: Friday, June 13, 2025

TENANT:

Garden of Ede
Bmafiéé%ZéZ;::

Craig Ferrie, Trustee
Date: Friday, June 13, 2025

St#ate of Hawai‘i

&
County of Kauai

On this 13th day of June, 2025, before me, the undersigned Notary Public, personally appeared
Carl Langachmidt, who proved to me on the basis of satisfactory evidence to be the person
whose name is subscribed to the within instrument and acknowledged that he/she executed the
same as Trustee of Kalalea Trust, and that such execution was made of his free act and deed
and, if applicable, in the authorized capacity stated therein.

WS WHEREQOF, I have hereunto set my hand and official seal.

Notary Public, State of Hawai‘i
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State of Hawai‘i
Q.
County of Kauai

On this 13% day of June, 2025, before me, the undersigned Notary Public, personally appeared
Craig Ferrie who proved to me on the basis of satisfactory evidence to be the person whose
name is subscribed to the within instrument and acknowledged that he/she executed the same as
Trustee/Authorized Representative of Garden of Eden, and that such execution was made of
his free act and deed and, if applicable, in the authorized capacity stated therein.

SS WHEREGQF, I have hereunto set my hand and official seal.
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DEPARTMENT OF PLANNING

KA'AINA HULL, DIRECTOR
JODI A. HIGUCHI SAYEGUSA, DEPUTY DIRECTOR

— —_— DEREK S.K. KAWAKAMI, MAYOR
REIKO MATSUYAMA, MANAGING DIRECTOR

SEP 26 20¢5

VIA CERTIFIED U.S. MAIL, RETURN RECEIPT REQUESTED
AND FIRST CLASS U.S. MAIL

Kalalea Trust
4470 Wailapa Rd
Kilauea H1 96754 1139

Kalalea Plantation
Kalalea Plantation LLLC
PO Box 1139, Kilauca., H1 96754

Kalalea Plantation [.1.C
6623 Las Vegas Blvd Unit 340
Las Vegas NV 8919

Sunrise Hui Farm LLLC
2035 Aukele Ste 201

Lihue HI 96766

FINAL NOTICE FOR REMITANCE OF FINE PAYMENT

SUBJECT: COMPREHENSIVE ZONING ORDINANCE (CZO) VIOLATION ON:
Hui Rd Master Anahola, HI 96703
Tax Map Key: 490030010003

The purpose of this letter 1s to give FINAL NOTICE FOR REMITANCE of money owed regarding
vour levy and order to pay a fine of ninety thousand dollars (5§90.000.00) for the violations of Sec. 8-
3.1 Zoning Permits. Section 8-8.7 Developed Campgrounds in Agriculture Zoning Districts and
Section 8-2.4 Uses in Districts of the Comprehensive Zoning Ordinance.

You were matled multiple “Notice of Violation & Order to Pay Fines™ where you were levied and
ordered to pay fines in total of ninety thousand dollars (§90.000.00). As of THIS DATE this penalty

remains unpaid.

SUBMIT PAYMENT IMMEDIATELY
Unless the Planning Department receives full payment within 14 days of the date of this notice. legal
action against your penalty will be taken. Failure to remit the fine amount of ninety thousand doliars

4444 Rice Street. Suite A473 - Lihu'e, Hawair't 96766 - (808) 221-4050 (b)
An Equal Opportunity Employer




Notice of Violation and
Order to Pay Fines
TMK: 490030010003

Page 2

(890,000.00) will result in the Director instituting a civil action seeking enforcement of the order
under Kaua't County Code. Scection 8-3.5¢h) (4) (5). Failure to pay the total amount ot the civil fine
imposed within thirty (30) days ot this Ovder may result ina lien placed on the subject property. You

are advised to give this matter your immediate attention.

e

e T

KATAINA S HU
Director of Planning



DEPARTMENT OF PLANNING

KA’AINA HULL, DIRECTOR
JODI A. HIGUCHI SAYEGUSA, DEPUTY DIRECTOR

DEREK S.K. KAWAKAMI, MAYOR
REIKO MATSUYAMA, MANAGING DIRECTOR

TRANSMITTAL OF SUPPLEMENTAL INFORMATION TO
PLANNING COMMISSION

DATE: October 23, 2025
PERMIT NUMBER(S): Z2-1V-2025-6, U-2025-4, and SP-2025-1
APPLICANT(S): OLU PUA GARDENS LLC.

Attached for the Planning Commission’s reference is supplemental information to project’s application.

K.\.A.
4444 Rice Street, Suite A473 « Lihu'e, Hawai'i 96766 « (808) 241-4050 (b) - (808) 241-6699 (f) <

An Equal Opportunity Employer NOV 10 2025



BELLES GRAHAM LLP

ATTORNEYS AT LAW
MAX W.J. GRAHAM, JR. OF COUNSEL
JONATHAN J. CHUN DYNASTY PROFESSIONAL BUILDING
IANK. JUNG 3135 AKAHI STREET, SUITE A MICHAEL J. BELLES
LIHUE, KAUAI, HAWAII 96766-1191 DAVID W. PROUDFOOT

Federa! I.D. No. 99-0317663
TELEPHONE NO: (808) 245-4705

FACSIMILE NO: (808) 245-3277
E-MAIL: mail@kauai-law.com

October 10, 2025

Mr. Francis DeGracia, Chairperson VIA EMAIL & REGULAR MAIL
Planning Commission of the County of Kauai

c/o Planning Department

4444 Rice Street, Suite A473

Lihue, Kauai, Hawaii 96766

Attention: Ms. Marisa Valenciano, Planner

Re:  In the Matter of the Application of Olu Pua Gardens LLC
for Use Permit U-2025-4, Class IV Zoning Permit Z-I'V-2025-6,
and Special Permit SP-2025-1
Olu Pua Gardens
Parcel First (8.504 acres)
Parcel Second (3.781 acres)
Wahiawa, Kauai, Hawaii
Kauai Tax Map Key No. (4) 2-4-007:016

Owner: Olu Pua Gardens LL.C, a Hawaii limited liability company _

Dear Chairperson DeGracia and Planning Commission Members:

I am writing to you on behalf of Olu Pua Gardens LLC, the Applicant in the above-
described Application. The Planning Commission heard this matter atits meeting held on
January 14, 2025. The matter was not completed, and at Applicant's request, was continued
until June 10, 2025. The Planning Department subsequently received a letter from the
State Historic Preservation Division ("SHPD") dated February 21, 2025, requesting that
an archaeological literature review and field inspection ("LRFI") be prepared for the
Project Area. The Applicant is in the process of having a LRFI prepared, but it still has not been
completed.

The Applicant previously requested an extension until the Planning Commission
meeting scheduled for December 9, 2025. It now appears that the LRFI will not be completed in
time for the December meeting. In order to have the LRFI completed, to obtain the necessary
approvals from SHPD, and to have the Planning Commission take final action in this matter,
I am requesting a further extension until the Planning Commission meeting of January 13, 2026.
As a condition of this extension, the Applicant agrees to all of the timelines contained in
CZO Section 8-3.1(f).

4910-2335-0897, v. 1 (27272-6)



Mr. Francis DeGracia, Chairperson

Planning Commission of the County of Kauai
c/o Planning Department

October 10, 2025

Page 2

Thank you very much for your consideration of this request.

Sincerely yours,

ES GRAHAM—LLP\\'

Max W. J. Graham, Jr.

MWIJG:jgm
cc: Dr. and Mrs. Joerg Hohnloser (via email only)

4910-2335-0897, v. 1 (27272-6)



Shanlee Jimenez

[

From: Kaaina Hull

Sent: Monday, October 13, 2025 11:46 AM

To: Marisa Valenciano; Dale Cua; Shanlee Jimenez
Subject: RE: Further Extension Request re: Olu Pua Gardens
Hey Marisa,

This should actually go on the Nov agenda, and we just defer it out to January. Mahalo!

From: Marisa Valenciano <mvalenciano@kauai.gov>

Sent: Monday, October 13, 2025 10:28 AM

To: Dale Cua <dcua@kauai.gov>; Shanlee Jimenez <sjimenez@kauai.gov>; Kaaina Hull <khull@kauai.gov>
Subject: FW: Further Extension Request re: Olu Pua Gardens

Kaaina, Dale, and Shan,

Max transmitted the above letter for Olu Pua Gardens requesting an extension to the January 13, 2026 PC
Meeting. Based on the attached letter, | was planning to transmit to the Commission as part of the December 9,
2025 PC agenda packet. Can you please let me know if that would work or if the attached letter would need to be
transmitted as part of the November 10, 2025 PC agenda packet?

During the August 12, 2025 meeting, Max asked commission on the floor to extend to the December 9, 2025
meeting even though his July 2025 correspondence asked for the extension to the October 2025 PC meeting (no
guorum anyways).

|l already put a placeholder on the white boards to pencil in Olu Pua for the Jan. 2026 PC Meeting under unfinished
business.

Please let me know if there is a preference to transmit this letter for the November or December meeting.

Thankyou,
Marisa

From: Planning Department <planningdepartment@kauai.gov>
Sent: Friday, October 10, 2025 2:23 PM

To: Marisa Valenciano <mvalenciano @kauai.gov>

Subject: FW: Further Extension Request re: Olu Pua Gardens

Please see email below.

Mahalo,

Sara Agesl

CZM Account Clerk

County of Kaua’i | Department of Planning
4444 Rice St. Suite, A473 | Lihu’e, HI 96766

Dept. Phone #: 808-241-4050



Planning Dept. Website

workday.

RISE to a New Way with workday

CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential and/or legally privileged information. It is solely for the use of the
intended recipient(s). Unauthorized interception, review, use or disclosure is prohibited and may violate applicable laws including the Electronic Communications
Privacy Act. Please do not forward or distribute this message to anyone. If you are not the intended recipient, please contact the sender and destroy all copies of the
communication.

From: Julie Mararagan <JGM@kauai-law.com>

Sent: Friday, October 10, 2025 10:42 AM

To: Planning Department <planningdepartment@kauai.gov>

Cc: Max Graham <sMWG @kauai-law.com>; Marisa Valenciano <mvalenciano@kauai.gov>
Subject: Further Extension Request re: Olu Pua Gardens

CAUTION: This email originated from outside the County of Kauai. Do not click links or open attachments
even if the sender is known to you unless itis something you were expecting.

Dear Chairperson DeGracia and Planning Commission Members,

Attached please find Mr. Graham's letter to you dated October 10, 2025, regarding the
above-identified matter.

The original letter has been sent to you via regular mail.

Thank you.

Julieta Ganotisi Mararagan

Belles Graham LLP
Dynasty Professional Building
3135 Akahi Street, Suite A
Lihue, Kauai, Hawaii 96766
Phone: (808) 246-6962

Fax:  (808) 245-3277
Email: jgm@kauai-law.com




CONFIDENTIALITY: The information contained in this e-mail and any attachment is confidential and is intended only for
the intended recipient(s). This e-mail may be attorney-client communication and, as such, is privileged and confidential. If
the reader of this e-mail message is not the intended recipient (or the person responsible for the delivery of this e-mail
message to an intended recipient), you are hereby notified that you have received this document in error, and that any
reuse, review, printing, dissemination, distribution or copying of this message is strictly prohibited. If you have received this
e-mail in error, please reply to inform the sender and delete it without printing or making any copies of it.
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